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LAW POMMON, CANON, CIVIL, 

&c. 


1. -BLANKARD w. GALDY. 

« 

(]Trin. 5 W. & M. B. R. Intr. Pas. 3. W. & M. Rot. 35 ] 


S. C. 4 Mod. • 
215, 222, 223, 
&c. See the 
Pleadini^s. ibid. 
Comb. '&S. 

Holt 341, 


IN debt on a the defendant prayed oyer of the 

condition, and^'pleaded the statute E. 6. against buying 
ofiiaca-c«TT'eerning the administration of justice; and aver¬ 
red, That this bond was given for the purchase of the office 
of provost-marsiial in Jamaica^ and that it concerned the 
administration of Justice, and that Vama/ra is part of the 
revenue and possessions of the Crown of England: The 
plaintiff replied, that Jttmaim is an island beyond the seas, 
which was conquered from the Indians and Spaniards in 
Q. Elizabeth's time, and the inhabitants arc governed by 
their own laws, and not by the laws of England: The de¬ 
fendant rejoined. That before such conquest they werego- 
vern«d by tlieir own laws; but since that, by the laws of 
England: SAozurr argued for the plaintiff, ihat, on a judg¬ 
ment in Jamaica, no writ of error lies here, but only an ap¬ 
peal to the Coudcil; and as they ^re not represcntcil in 
our parliament, so they are not bound by our statute.-^, un- 
les.s specially named. Vide And. 115. Pemberton contra 
argued, that by the conqutjst of a nation, its liberties, 
rights^ and properties arc quite lost; that by consequence 
their laws are lost too, for the law is but the rule and guard 
ofthcothcK; those that conquer, cannot by their victory 
lose their laws, and become subject to others. Vide Vaugh. 
405. That error lies here upon a judgment in Jamaica, 
wliich could not be if they were not under the same law. 
El per Holt, C. J. 4^ Cur., * 


Where aa unin¬ 
habited countiy 
is found out and 
planted by Eng¬ 
lish subjects, all 
laws in force 
Kci'c are imme¬ 
diately in forefi 
there; but in tlm 
case of an inha¬ 
bited country 
conquered, not 
till ueclai'ed so 
by the conquer¬ 
or. Vide 3 Keb. 
401, &c. 2 And. 
116. 4 Leon. 

63. 7 Co. Cal- 

vin 23. Vaugh. 
279, Sic. 2-Vent- 
4. Post. 666. 
(.fomber. 228, 
229. 2 Mod. 

45. 2 Wms. 75. 
Sho. Pari. Ca. 

31. 1 HI. Com, 
106. 


\ ide Cowp. 208 
4 Itiir. 2500. 

Doug. 38. 


1st, In case of an uninhabited country newly found out 
by English subjects, all laws in force in England are in 
force there; so it seemed to be agreed. 

2dly, Jamaica being conquered, and not pleaded to be 
parcel of the kingdom of England, but part of the pos- 






Post. 510. 

5 Mod lor 


liAW COMMOX, &€. 

sessions and revenue of the Crown of England^ the laws of 
England did not take place there, until declared so by the 
conqueror or his successors. The Isle of Man and Ireland 
are part of the possessi^s of the Crown of England; yet 
retain their ancient laws: * That in Davis 36. it is not pre¬ 
tended, that the custom of tamsfry was determined by the. 
conquest of Ireland, but by the new settlement made there 
after the conquest: That it was impossible t^e kg||. 4 >f 
nation, by mere conquest, without more, shoul9lKKj|||(^ 
in a conquered country; because, fora time, J||ere^nlpt 
want officers, without which our laws can iMptio force 
That if our law did take place, yet they in Jamaica hav-«g 
power to make new laws, our general laws maybe altered 
by theirs in particulars; also they held, that in the case of 
an infidel country, their laws by conquest do not entirely 
cease, bnt only such as are against the law of God; and 
that in such cases where the laws are reiected or silent, 
the conquered country shall be governed according to the 
rule o£ natural equity. J udgment pro 5 -er'. 


Vide Port. 6T2. 2. MATTHEW r. BURDETT. 

[Hih. 1 Ann. B. R .3 

SStran.1057. IN the primitive church, the laity were present at all 

synods: When the empire became Christian, no canon 
without the con- was made Without the emperor’s consent: The emperor’s 
consent included that of the people, he having in himself 
e? VWefwe'a fhc whole legislative power, which out kings have not: 
Hist of the Ukw, Therefore, if the king and clergy make a canon, it binds 
the clergy in re ecclesiaslica, but it does not bind layhien; 
slnst.59.647, they are not represented in convocation; their consent is 
iRoSbr. m, neither asked nor given. 

Mo. 782. Br. Ordinary 1. 2 Cro. 670. 2' Brownl. 38, Cro. Car. 588. Palm. 379 
3 318. S. C. 2 Vt'tit. 44. 2 Lev. 222. 2 [mt. 97. Cases iu B- R. Tempore Lord Ilardwidce 

57, 326,335. 1 Bl. Com. 32. 
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2 Sb«». 31. 


1. HATHS r. ASH, 

[Trin. 8 W. 3. C. B.] 

A LEAPUlto commence a dtUu, includes the day of the Commenement 
^dal*. Adjudged by three judges against Trehy^ C. J. But 
*note, a die datus excludes the day (a). Vide 5 Co. 1. 94 ISaJk. 

B. 2 Co. 55. 2 83, 305. 3 Bulsl. Z03. 

Ray.M. . 3 Lev. m i Co. 

21,100. Cro. Jae. 258,18, called Hatter v. Ashe. Al. 77. 1 Rol. R. 8,3. 1 Wilton 176. 2 
Ib. 165. 2 Ld. Ray. 1242. • 

(a) R. in the caSe of ^gh and the since adopted as a ruling decision, 
Duke of LeeSut 6’ovy.*714^ that a that from any time is to be construed 
lease to commen'^. ‘from the day of exclusively or inclusively, as may best 
4he date is g'*'' a, under a power to effectuate the act intended to be done 
in possession only, and by the parties. Fide 5 T.R.&B6. 
not in reversion. The case has been 


2. STOMFIL HICKS. 

[Mich. 9 Will. S. C. B. 1 Ld. Raym. 280. S. C.] 

% 

. LEASES t<f B. for a year, and from year to year as Lease foraycar, 
long as it shall please both parties. Adjudged that this is “o ySr.'^^a?^ 
a leaftc for two years, and afterwards at will; and so it was diu, &c. Vide 
ruled inter Bellasis and Burbrich. Hill. 8 W. 3. C. B. Vide .Slip’s, c 
infra^ pi. 4. contra, and pi. 6 (a). , i Wils. 262. 

2. A. possessed of a term fdr lOP years, grants the land, Temorfor years 

habendum for forty years, to commence after bis death. 

ji* term, tocom- 

This IS a good new lease; and if /i. possessed oi a term menceafterhhs 

for 20 yfears, grants the tenements for nineteen years, to 

comnuence after his death, this will be good for so much of i Mod, 4," 

the twenty years as shall be unexpired at the time of his 

death. I>uled by Holt, C. J. at Lent assizes at Dorchester, cro^El. 775 . 

10 W. 3. Gree \eTSQS Studley, Cra. Jac.7i. 6 

^ Co.36. 1 Lev.35. 

3. If A. demise lands to B. for a year, and so from year Lease for a year 
to year, this is not a lease ibr two years, and afterwards 

(a) 8. C. Lot. 513. quod vide: Vide as here sUted. 1 T.j?.380. 
also some observations on the point 
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^u, he. what it at will; but it is a lease for every particular year, and 
nmy be deter- after the year is begun, the defendant cannot deierns^tic 
mined. Vide the lease before the year is ended. But in a lease at \tfcill, 
lesMM or ifssceTt defendant may determine his will after payment of his 
will may deter- rent, at,the end of a quarter, but not the beginning, lest 
vide ilifia*'* lessor sliould losc his rent (o). The lessor cannot de- 

termine liis will in the middle of a quarter, without per¬ 
mitting the tenant to have the emblements. Ruled by Holt, 
C. J. at Summer assizes at Lincoln^ 1699 (6). 


(a) Cited 4 T. Jf. 680. 

{b) Courts of law have of late years 
leaned as much as possible against con¬ 
struing demises, where no certain term 
is mentioned, to be tenancies at will; 
but have rather held them to be tenan¬ 
cies from year to year, t,o long as both 
parties please, especially where an an¬ 
nual rent is reserved. 2 lil. Com. 147. 
In Timmins v.Rowlinson, 3 Bitr-lGOl, 
1609., it is said,per Curiam, that leases 
at will, in the strict legal notion of a 
lease at will, exist now only notionally: 
uponwhich Mr.Ifargrave remarks.that 
he presumes the observation means not 
that estates at will may not arise now 
as well as formerly, but only that it is 
no longer usual to create such estates 
by e.xpre.ss words, and that judges in¬ 
cline strongly against implying them. 
Note 3 to t’v. Lit. 55, a., Hoe ea; dem. 
Bree v. Lees, 2 Bl. Hep. 1171. Where 
lands, the greatest part whereof were 
enclosed, but some were in an open 
coinniun field, were taken generally 
by parol at an unaual rent, and a cus¬ 
tom was proved in the parish, that 
when any tenant took a farm, in which 
there was any open field land, more or 
less, for an uncertain term, it was con¬ 
sidered as a hohling from three years 
to three years. This was ruled to be a 
tenancy from year to year, and the 
custom was deemed invalid. Lord Ch. 
J. De Grey said, All leases fur an un¬ 
certain term ate. primafacie, leases at 
will; it is the reservation of an anttual 
rent that tutus ihein into leases from 
year to year; it is possible that cus¬ 
tom may make them leases for a l«)n- 
ger term, as where the crop (as of li¬ 
quorice or madder) does not come to 
perfection in less than two years; and I* 
will not say that the nature of the 


ground, or the course of husbandry, 
may not deserve to be considered when 
such a case comes nakedly before the 
Court. The interest of tenant from 
year to year devolves upon his execu¬ 
tors or administrators. Doe e,v dem. 
Shore v. Potter, 5 T.H. 15. The ten¬ 
ancy can ofily be determined at the 
end of a year, and upon giving a full 
half-year’s noticcc;,. Hight ex dem.Flow- 
er V. Darby, 1 T. h.. ?59. vide Parker 
e.x dem. Walker v. Cohi>i"^l^. 

25. When any such tenancy fias com- 
nienced.it continues against any person 
towhom thelessur inayafterwards grant 
the reversion, Birch v. Wright, 1 T.H, 
378.; or .any person to w hom it may 
come, though an infant. Maddon e.v 

dem. Baker and others v. White, 2 T. 
H. 159. If tenant for life demise r<»r 
years and ifie, and the reversioner per- 
likit the under-tenant to continue in 
possession, and receive the renj from 
him according to the terms of the lease, 
it is evidence of an agreement that the 
tenant shall continue to hold from year 
to year, from the day, and according 
to the terms of the original demise. 
Hoe V. Ward, 1 Hen. Bl. 97. On an 
agreement to let a farm, to hold part 
from the 13th February, anoth'er part 
from the 5th Apt il, and the remainder 
from the 12th May, and t/> pay rent at 
Old Lady-day, (5tb April,) and .old 
Michaelmas, the tenancy of the whole 
is substantially from Old Lady-day; 
and notice six inonihs before that day 
to quit'on the day.>* of entry is sulfi- 
cient. Doe ex dem. Daggett v Sriou'- 

den, 2 Bl. 1 ^24. Where an agree¬ 
ment for a longer term than thrceyears 
is ma«le by parol, which is void as to 
the dutafion of the term, there is a 
tenancy from year to^ear regulated 
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m ^ery other respect by the agree- 
niem. hot ex dem. Riggt v. Bell, 
5 T. R. 471. The time for giving 
notice may be different from half a 
year, by agreement, or the custom of 
' particular places, semble, Timmins v. 
Rbwlinson, Doe v. Snowden, ubi sup. 
Bntl. no. to Co. Litt. 270. b. Vide Oak- 
apple. V. Capous,4^. R. 361. 5 T. Rep. 
Per BuUerJ. Z»arac. Lent assizes 1790. 
on notices to quit, if no time of entry 
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appear,the custom of the country shall 
be, prima facie, evidence ; if there is 
no such custom, the rent-day shall be 
/deemed the day of entry; if there are 
two rent-days, the plaintiff’s notice 
shall be presumed right, until the de¬ 
fendant prove it to be wrong; and if 
the tenant enters about the usual day, 
the entry shall relate to such day. 
Vide Espin. JV*. P.461, b. 


3. LEIGHTON r. TllEED. 

[Hill. IS W. 5. B. R. 1 L. Raym. 707. S. C.j 

IF H. holds lands at jvill, rendering rent quartefly, the When lessor or 
lessor may dcterifline his will when he pleases; but if he at win 
determines it within.a quart*‘r, he shall lose the rent which i,is will. Vuiesa- 
should * have .1 paid for that quarter in which he de- 
"*tiiq|iincs it. * the lessee may determine it when he plea- 55 j, ‘ 
se=, ljuc"1then he must pay the quarter’s rent. Per Holt, f* 41 I 4 1 
C. J. («). 

(«) Vide Bull. Co. Lit. ifro. b.n. 1. 


4. LEGG n. STRUDWICK. 

. [Hill'7 Ann. B. R.] 

IN replevin the defendant avowed, for that he being 
seised^in fee of the locus in quo, demised the same to J.., 
habendum de anno in annum ^ sic ultra qiAimdiu amhabus 
portilmsplaceret tojzoxnmence from Ladp-day 1703, render¬ 
ing an annual rent, payable quarterly. The lessee entered, 
and died the 17th of December 1706. And the rent for a 
year and a half ending at Christmas before was arrear, for 
which the lessor entered and distrained. To this the plaintiff 
demurred. El per Curiam it was held, first, That after the 
two years, the lessor or lessee might determine; but if the 
lessee held dh, he was not then tenant at will, but for a 
year certain: for his holding on must be taken to be an 
agreement to the original contract (a), and in execution of 
it; and the first contract was* from year to year. 2 dly, 
The third year is not in the nature of a distinct interest, 
because it arises from the same executory contract, and 
therefore the lessor may distrain the third year for the rent 


Faml demise to 
hold from year 
to year, & sic 
ultra quamdiu, 
&c.,is a lease lor 
two years, and 
after every sub¬ 
sequent year be¬ 
gun, not deter¬ 
minable till that 
be ended. See 
p. 413. 1 Mod. 
4. 1 Lutw. 213, 
214. Rep. A. Q. 
203. S. C. Holt 
417. And not 
void by the sta¬ 
tute ot frauds. 


(a) R. aec. 1 T. R. 378. Vide 305. 1 TVils. 262 . 
3 T. R, 16. Rep.B.R. Temp. Hard. 
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of the second; and such an executory contract as thi^ is 
not void by the statute of frauds, though it be for i^'ore 
than three years, because there is hereby no term for alfove 
two years ever subsisting at the same time; and there can 
be no fraud to a purchaser, for the utmost interest that can 
be to bind him, can be only one year. And Holt^ C. J. ci* 
ted this case coram Hale, C. J. A composition was agreed 
upon between the parson and his parishioners for tithes 
quamdiu ambahus partibus placvuerit. If the parishioner 
ploughs and sows, the parson shall not that year recede, 
and demand tithe in kind, but must make his election at the 
beginning of the next year; for the parishioner wouKi not 
perhaps have sowed his land, but that he relied upon his 
contract. Cro. £/. 775. Keilw. 75. Alleyn 4. 2 Jon. 5. I 
Sid. 359. 14 H. 8. 10. 
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1. EWER r. JONES. 

£Mich. 2 Ann. B. R .3 

Action lie* for* IT was held by Holt, C. J. clearly, that a devisee may 
legacy devised maintain an acti<m at common law agaipst a tertenant for 
2 'show* 36 3^* ^ legacy devised out -of land; for where a statute, as the 

1 chan.CasesST, statute of Wills, give a right, the party by consequence shall 

Rep have an action at law to recover it (a). 

piw. pag. Cases 26. 6 Mod. 36. Holt 419. S. C. 2 Ld. Ksym. 837. S. P. 3 Saik. 227. 
S. C. BotS.P. 

(a) The question in this case related books it is tacked at ei|d of the 
to a very different subject (the plead- case, without shewing how the Civ Jus- 
ing the statute of limitations to a tice connected it with his argument. In 
suit in the admiralty for wages). The fibit 419. it is mentioned (as here) 
point here stated is mentioned in the without a^ reference to the principal 
reports of the case, 6 Mod. 26, and case. In Com. 137., and 3 oalk. Z3T'. 

2 Ld. Baym. 937., but in both those it is wholly unnoticed. 
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2. SMELL contra DEE. 


[Mich. 6 Ann. ln^anc.3 

H. Bequeathed by his will in these words, viz, I give 
106/. a-pircc to the two children of S. at the end of ten 
years after my decease: The children died within the ten 
years. Et per Cowper, Lord Chancellor, Tliis is a lapsed 
legacy, and shall not go to the executors of the children; 
for the diversity is where the bequest is to take elfect at a 
future time, and where the payment is to be made at a fu- 
tiM’«*timc. And tliough it was objected by Sir Thomas 
*Poioys, that this differed from the case where a man devi¬ 
sed 100/. to J. S. at his age of twenty-one, because it is a 
contingency whetjier he attain to that age: but the expi¬ 
ration of the ten years is inevitable; yet the Lnri^ Chan¬ 
cellor answ(‘red, that vwiiercver the titnc is annexed to the 
legacy itself, ^and not ^ the payment of it, il’ the legatee 
dies before the tiipe of payment, it is a lapsed legacy in 
that case. Vid-. Jhj, 59. b. 2 Vent. 342. Off. Ex. 347. 
z>\3. (a) 

If a legacy be devised generally, and no time ascertained 
for the payment, and the legatee be an infant, he shall be 
paid interest from the expiration of fhe first year after the 
testator’s death; but it seems a year shall bo allowed, for 
so long the statute of distribution allows before the distri¬ 
bution be compellable, and so lent; tlie executor shall have, 
that it may appear whether there be any debts; but if the 
legatee be of full ;*ge, he shall only have interest from the 
time of his demand alfer the year; for no time of payment 
being*!et, it is not payable, but upon demand, and he shall 


WliiTc a lime is 
aiiiiesed to the 
l(*i>!K‘V, 1111(1 not 
to tlie jwyiiient, 
and legatee dies 
before that time, 
it is lajised. 
Hugh’s A hr. 

1 pi. C64. c. 14. 


2 Vent. 34C}, 
366. 2 Chan. 
<;uses 155. Shin, 
nifi. See 1 ehan. 
Ciise.s 60. 196. 

1 Chan. Rep. 
18.1, 188. 

2 Chan. Rt'p. 98. 
2 \ern. 308, 
673. 


(ft) Vide I Br. Ch. Ill),, and notes 
in 2d ed. thereof 191, 208. Forrester 
117. 185. 1 Vez. 44, 208. 

1 Pf^ms. 566. .3 liro. F. C. 337. 2 
Bro. Ch. 75. 3 Bro. Ch. 298, 473. 
JButl. notelo Co. Lit. 237. 2 fVt. (’a. 
155. I Ji(j. Ca. M. 295. 1 Vern. 

225. 3 Jtlc. 427. 2 fEjus. 612. 

In 1 Brown. 298., 3 Brown. 473., 
this*subject is very fully investigated, 
and the several cases relative to it are 
considered. The result as to personal 
legacies is as stated in the autlTority 
last mentioned. That when the time 
is mentioned as referring to the legacy 
itself, unless it appears to have been 
fixed by the testator ks absolutely nc- 
Salkeld, Vol. 11. 


ccssary to have arrived before any part 
of his bounty can attach to the legatee, 
the legacy attaches immediately, and 
the time of payment is merely post¬ 
poned, not being annexed to the sub¬ 
stance of the gift; but if the testator in¬ 
tended it as a condition precedent up¬ 
on which the legacy must take place, 
then, if such condition or contingency 
does not liappen, the gift never arrives. 
The word if is always considered as 
conditional; at such a time, isalso held 
to be attached to the substance of the 
legacy; when is merely to denote the 
time of payment; giving interest in 
the mean time also shews the legacy 
to be imniediately vested. 

3 
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noi liavr; iiilcrcsl but from the time of his demand; other- 
wipe it is in cafco of an infant, because no laches is impu¬ 
ted lo Iiini. lint where a certain legacy is left payable at 
a day cerlain, it muslHie paid with interest from that day 
(rt). Etifota; The interest allow'ed is bl. permit. (/>), per 
Cov'per, Lord Chancellor. 


(a) Legacies chargeable upon land 
yielding present profit, (or rents 
charge, Stonehouse v. Evelyn, S Wins. 

9.59.. )t mortgages carrying interest, 
or stocks yielding profits half-yearly, 
carry interest from the testator’s death. 
Those given out of the personal estate, 
or charged on a dry reversion, from 
the end of a year afterwards, Ma.Kwell 
V. Wettenhall, 2 F. Wms. 25. In 
Knapp V, Powell, Free. ch. 11. 2 Eq. 
Ca. b. 564., a legatee who had no no¬ 
tice of his legacy or the testator’s 
death, till the executor published it in 
the Gazette, and then demanded it, 
was not allowed any interest. 

In Joliff V. Crow, Free. Ch. 161. 
1 Eg. M. 286. 2 Eq M. 565., it was. 
ruled that a legacy payable on a cer¬ 
tain day, should only carry interest 
from the time of its being demanded. 
But in East v. Thornhnry, 3 Wms. 

125., where a legacy was given to w3. 
payable at the end of a year from the 
testator’s death, and Jl. after that pe¬ 
riod intermarried with B.,w.ho received 
interest from the mat ria^ fqr some 
years, and then received rhe legacy 
and gave a receipt; Jl. and JS. were 
allowed to recover the interest which 
had accrued from the end of the year 
until the intermarriage. Where a 
legacy was to be paid within five 
years, interest was decreed from the 
end of the five years, Lloyd v. Wil¬ 
liams, 2 J3tk, 110. Vide Bilson v. Saun¬ 
ders, Bunb. 240. See Ca. Ch. r2. 

If a parent gives legacies to his 
children, payable at twenty-one, or 
any other given period,without making 
an express provision for their main¬ 
tenance, they are entitled to interest in 
the mean time; but it is otherwise with 
respect to legacies by stra^ers. Mtor- 
ney-General Y,Thompsm,lPrec.Ch.3^7. 


1 Eg. Jib. 801. Hiprvey v. Harvey, 

2 P. Wms. 21. Green v. Belcher, 
1 Mk. 505. IncledoH v. A'^orthcote, 

3 .Btk. 430, 438. Heath v. Ferry, 
3 Jtk. 102. Such a legacj' by a grand¬ 
father does not carry interest, Falnm' 
V. Mason, 1 Mk. 505. Butler v. Free¬ 
man, 3 Jitk. 58.; nor docs a legacy 
from a father, if other maintenance is 
expressly provided, Ilearle v. Green- 
bank,)'Ve£.SL99,^07. 

If certain property, in the funds is 
specially bequeathed, the legatee is 
entitled to the produce from the tes¬ 
tator’s death; but it is oihewise if a 
quantity of stock is given generally, 
Sleech v. Tkorington, 2 Vez. 560. 

With respect to interest, when a 
legacy is given inproesenti to an infant, 
and limited over upon his dying under 
age, vide Lillcottv. Compton, 2 Vem. 
638. Tisson v. Tisson, 1 Wms. 500. 
Green v. flakins, 2. dtk. 473. Cha- 
worth V. Hooper, 1 Bro. Ch. 82. 
Hawkins v. Coombe, 1 Bro. Ch. 355. 
Shephard v. Ingrain, .dmbler 448. 
Taylor v. Johnson, 2 Wms. 504. 

With respect to points on the con¬ 
struction of wills uclative to this sub¬ 
ject, vide Jlcherly v. Wheeler, 1 Wms. 
783. Heath v. Ferry, 3 SBc. 101. 
Beckford v. Tobin, 1 Vez. 308. 

(b) Bryant v. Speke, 1 ‘ Vez. 171., 
Per Ld. Chancellor, The general rate 
is, that legacies out of real estate car¬ 
ry one per cent, lower than the legal 
interest; but if out of personal estate, 
because of the higher interest of money 
than land, it shall carry the legal in¬ 
terest, unless particular circumstan¬ 
ces induce the Court to vary there¬ 
from ; but for that a special case must 
be made. Vide Beckford v. Tobin, 1 
Vez. 308. Moorey. Moore, 3 Mk, 402. 
Ld. Trimlestown v. Colt, 1 Vez. 277. 
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^ 3. HERN contra MERIC K. 

[Coram, Harcourt, Lord Chancellor. In Cane. S. C. 1 P. Wins. 

201 . Gilb. Chan. 307. 1 Eq. Ca. Ab. 143. pK.ll.] 

- H, SEISED in fee, and indebted by bonds, by will gives Wlwre real c«- 
legacies to children, (whom he had otherwise provided for wiu» 

before,) and devises his land to his eldest son in tail. The legacies in equi- 
eldest son, being also executor, pays the bonds with the 
personal estate; and now the legatees brought a bill to Rep. 134,288.* 
come against the real estate in the place of the bond cred- 2ChaD.ltep.200. 
•itors, and be paid out of the land. The Court seemed to 57 . ^ 7 ’ 2 “^° 
admit, that if the lands had descended, the legatees might 1 Wilson 24. 
have been relieved in this manner; but since the testator j vent. 3 ii * 
had devised thcih, it was resolved, that they ought to be 2 Vem. 727. 
exempted; for it was as much the testator’s intention that 
the devisee shouid have this land as the other should have 
the lcgacies,*and a sjfccitk legacy is never broke into, in 
order to make good a pecuniary one. Also this case is 
t of the statute against fraudulent devises, because the 
debts are paid, and the children being otherwise provi¬ 
ded for, are not in the nature of creditors. JVota; This 
case was upon an appeal from the decree of the Master 
of the Rolls, who held, that the real and personal estate 
should be so charged, that both the debts and legacies 
should he paid (a). 


(a) In Cli ftou and Burtk, 1 J*. IFms. 
679., it was ruled, Miat an estate de¬ 
vised in fee should not be charged 
with a legacy where the personal es¬ 
tate was exhausted by a specialty debt. 
The whole law upon this subject is 
thus collected in* a note to that casq 
by Mr. Cojc. 

“ It being the object of a court of 
equity, tli^t every claimant upon the 
assets^f a deceased person, shall be 
satisfied as far as such assets can by 
any arrangement consistent with the 
nature of ^ respective claims, be ap¬ 
plied in satisfaction thereof; it has 
been long settled,that where one claim¬ 
ant has more than one fund to,resort 
to, and another claimant only one, the 
first claimant shall resort to that fund 
on which the second has no lien. La~ 
noy V. Duke of ,Ath^, 2 Jltk. 444. La- 
camx, Mertins, 1 Vex. 312. Mogg v. 
Hodges, 2 Vex. 53. If therefore a spe¬ 
cialty creditor, whose debt is a lien on 


the real assets, receive satisfaction out 
of the personal assets, a simple con¬ 
tract creditor shall stand in the place 
of the sp^ialty creditor, against the 
real assets, so far as the latter shall 
have exhausted thq personal assets in 
payment of his debt. Anon, 2 Chan.Ca. 
4. Sagitary v. Hyde, 1 Vem. 455. 
JSTeave v. Alderton, 1 Ca. Ab. 144. 
Wilson V. Fielding, 2 Vern. 763. OaU 
ton V. Hancock, 2 Aik. 436. And le¬ 
gatees shall have the same equity as 
against assets (J ' \ ~ 

Aston, 2 Chan. Ca. 11^ Howaman v. 
Heeve, Pr^.Cha. 578. iS^ing v. Tip¬ 
ping, 1 P. Wms. 730. •Lucy v. Gar¬ 
diner, Bunh. 137. Lu^ps v. Leigh, 
Ca. Temp. Talb, 54. Sh^heijp lands 
are subjected to the payment of all 
debts, a legatee shall stand in the place 
of a simple contract creditor, who has 
been satisfied out of personal assets, 
Haxlewood v. Popi, 3 P* Wms. 323. 
So where legacies by wiiH are charged 



Legacy. 


4161 


on the real estate, but not the legacies 
by codicil, the former shall resort to 
the real assets upon a deficiency of 
the personal assets to pay the whole, 
Hyde v, Hyde, 3 Cha n. R ep. 83. thfas- 
ters V. Masters, 1 P. Wms. 422. Bhgh. 

Earl of Hai'nley, 2 P. fFms. 620. 
But from the principles of these rules 
it is clear, that they cannot be applied 
in aid of one claimant so as to defeat 
the claim of another; and therefore a 
pecuniary legatee shall not stand in 
the place of a specialty creditor as 
against land devised, though he shall 
as against land descended, Clifton v. 
Clifton. Haxlewood v. Pope. Scott v. 
Scott, Ambler 383. But such legatee 
shall stand in the plac^^ of a mortga¬ 
gee, who has exhausted the personal 
assets to be satisfied out of the mort¬ 
gaged premises, though specifically 
devised, Lutkins v. Leigh. Ca. Temp. 
Talh. 53. Forrester v. Ld^. Leigh, Amb. 
171. For the application of the per¬ 
sonal assets, in case of the real estate 
mortgaged, does not take place to the • 
defeating of any legacy. Onealv.Mead, 
1 P. Wms. 693. Tipping v. Tipping, 
1 P. Wws. 730. Davies v. Gardiner, 
QP. Wms. 190. Rider v. Wager, 2 P. 
Wms. S33. And it is to be observed, 
that none of the rules above mention¬ 
ed subject any fund to a claim to 
which it was not before subject, but 
only take care that the electiontof one 
claimant shall not prejudice the claims 
of the others, 2 Attc 438. 1 Vez. 312. 
So in Robinson v. Tonge, ac. 15 Oct. 
1739. A. seised of freehold and copy- 
hold lands, mortgaged the same, and 
died indebted by mortgage, and on se¬ 
veral bonds. The specialty creditors 


insisted that the Court, in marshalling 
the assets, should cast the whole mort¬ 
gage upon the copyhold estate, in, or¬ 
der that the specialty creditors might 
have the benefit of the whole freehold 
estate. But the Court said that copy¬ 
hold estates were not liable, either :u 
law or equity, to the testator’s debts, 
further than he subjected them there¬ 
to; and ordered, that the copyhold es¬ 
tate should bear its proportion with 
the freehold estate, for payment of the 
mortgage; and should not be liable io 
make satisfaction for the specialty 
debts. Reg. Lib. B. 1738. fol. 483. It 
is now settled, that the Court will not 
marshal assets in f^vor of a charitable 
bequest, so as to give it effect out of 
the personal chattels, it being void so 
far as if touahes any icterest in land. 
Mogg v. Hodges, 2 Vex. 52. Attorney- 
General V. Tindal, Amb. 614. Foster^ 
Vf Blagden, Amb. 704. Hillyard^ 
Taylor, Ambler 715. 

Where a legacy is payable out of a 
mixed fund of real and personal es¬ 
tate, payable at a future day, and the 
legatee dies before the day of pay¬ 
ment, quoere. Whether the Court will 
marshal assets so as to turn such 
legacy upo^ the personal estate? in 
which case it wtiuld be vested and 
transmissible; whereas, as against the 
real estate, it would sink by the»death 
of the legatee. Vide Prowse v. Abing¬ 
don, 1 Atk. 482. Pearse v. Taylor, 
Trin. Vac. 1790, before L»d. Thurlow. 
As to the right of a wife to have assets 
marshalled in respect of her parapher¬ 
nalia, vide Tipping v. Tipping, 1 P. 
Wms. 729. Tynt v. Tynt, 2 R, Wms. 
542. 
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LIBELLUS FAMOSUS. 


POMINUS REX «. BEAR. 

[Hill. 10 W. 3. B. R. 1 Ld. Raym. 414. S. C.] 

■ INDICTMENT for composing, writing, making, and 
•collecting several libels, in uno quorum continetur inter alia 
juxta ienorem ^ ad effectum sequent\ and then sets out the 
words. Upon not guilty pleaded, the jury found the de¬ 
fendant guilty as*to the writing and the collectin|f prout in 
indictamento supponif^ quoad omnia alia pro&ter scriptionem 
4/* collectionem ncft guilty. An exception was taken in ar¬ 
rest of judgnrttent, that S'nter* a/ia shewed there was some¬ 
thing else which perhaps might, if it appeared, qualify the 
rr'st. 


Sec 4 Co. 14,15. 
6 Co. 125, &o. 

9 Co 53, 59. 

3 lust. 174. 

Mo. 813, 627. 

1 Sid. 242. 

2 Show. 468, 
471,488. Post. 
646. S. C. Ante 
324. 3 Salk. 
226. Cases B.K. 
218 . Holt 422. 
Carth. 407. 

The whole libel 
need not be set 
forth in indict- 
nkent, but if any 
part (jualiiies the 
rest, Jt may be • 
given in evi¬ 
dence. See 

5 Mod. 163, 

164, &c. 1 Sid. 
270, 271. 


Et per Cur. JVbn allocatur ; for if that had been the case, 5Co. 125 , 
the defendant could not have been fouhd guilty; and regu- 
larly, where a man speaks treason,, Gorf save the king will Faresiyoi. 
not excuse him. Vide 2 Ro. Rep. 89. And it is not no- } ve*Iu 25 ^' 
cessary to set forth all the libels; but if any thing qualify 2 Sid. ies." 
that which is set forth, it must be given in evidence. 

2dly, It was agreed, ad effectum sequentem of itself had veW. 117 .' 
been naught; for^ the Court must be judge of the words 1 Lev. 240 . 
themselves, and not of the construction tlie prosecutor puts ^Browni?Voo 
upon them; but juxta tenorem sequent imports the very 1 Saund. 131 . 
words themselves. Vide Co. Enir. 116. Reg. 169. For 
the tenor of a thing is the transcript: Ancl Rokesby said. Mod. Cases 102 . 
the words ad were loqse and useless words; •and ^Posi660. 

the words, yMxta tenorem^ being of a'certain and more strict 
signification, the force of the latter was not hurt by the 
former, fQr utile per inutile non vitiatur; quod Holt, C. J. 
concessit; and the case of Saliashe, H. 33 4" 34 Car. 2. B. 

R. Rot. 1164. was remembered and agreed; and all were 
of opinion, that the words ad‘effectum were corrected by 
the words juxta ienorem. 

3dly, It was held, that the finding guilty of bare wri- 
ting and collecting was criminal, not but that collecting 5 Mod."i 65 . 
had been better out of the cage; for, per Holt, C. J., bare 
copying out of a libel, by one that is neither contriver nor 
composer, is highly criminal; and as to this the Chief 
Justice said, the essence of a libel consists not in the infa- beUousi^ln**' 
mous matter, for if a man speaks such words, unless the the writing. 
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Bl. Rep. 386. 
Bar. 2686. 

5 Mod. 167. 
Gilb. Law oS 
Evidence, by 
Lost. 835. 


words be pul in writing, he is not guilty of a libel; but the 
nature of a libel consists in putting this infamous matter 
into writing; and therefore if Bear writ such matter, he is 
a libeller; for it was not a libel till it was written; and in 
all cases where a man docs tliat act, which makes a thing 
to be what it is, he is and must he construed to be the doer 
of that thing. This is seen in all offences, from the high¬ 
est to the lowest. 

If H. contrives any treasonable matter, and another 
writes down the contrivance, the writer is as guilty as the 
inventor. Where an act of parliament makes sodomy felo¬ 
ny, and says nothing of the abettors, if B. should stand«A»y 
and hold the door while A. committed sodomy, B. would be 
as guilty of felony as A, So in 3 Inst, 59., where an act of 
parliament makes any thing felony, though nothing be said 
of the accessaries in the statute. So in the lowest offen¬ 
ces, where there are no accessaries, but all are principals, 
as if H. should hold A* while B. beats him, he is guilty of 
the battery. ' ** 

So in the principal case, he that docs that without 
which the thing could not be what it is, viz. a libel, cannot' 
be construed to be innocent. 


He that writes a 
libel is the con¬ 
triver. 3 Mod.68. 
1 Hawk. c. 73. 
I. 10. 


Having a written 
copy of a known 
lilicl, ia evidence 
of a publication. 
See 5 Mod. 165. 

3 Mod. 68. 


Where a matter 
is unlawful in 
general, a gene¬ 
ral alle^tion 
shall be BO taken. 

Bur. 2667, 

2687. 

2 bl. Hep. 1038. 


It is objected, that it is held in 9 Co. 59. Lamb's case, 
that a libeller must be »either the contriver, procurer, or the 
publisher. But this ought to be expounded by jWbor 813. 
where the writer is held to be in law a contriver; and then 
that ground of my Lord Coke's may be admitted to be law; 
otherwise it will be doubtful; for if that case be looked in¬ 
to, the question there was about tHe publication of a libel; 
and it was held, that writing the copy of a libel was not a 
publication, but only evidence of a publication; but othere 
was no question made how far he was guilty of libelling; 
and for the matter of publication, the bare having a libel 
is not a publication. If a libel be publicly known, having 
a written copy of it, is an evidence of a publication; but 
otherwise where it is not known to be published. 

It is objected, that writing a libel may be a lawful act, as 
by the clerk that draws the indictment, or by a student who 
takes notes of it; and so the defendant’s might be a lawful 
writing. 

To this the Chief Justice answered, that the matter ab¬ 
stractedly considered is unlawful, therefore the general 
finding shall be taken to be criminal; and that if the wri¬ 
ting was innocent, as in the case objected, there ought to 
be a special finding of these particulars, which distinguish 
and excuse it. If an action be brought on the statute of 
maintenance, it is sufficient to say, qu'\d manutenuit; yet 
in some circumstances a man may lawfully maintain a suit, 
as an attorney or neaf relation; yet because it is unlawful 
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in abilracio, that general allegation is enough, and shall be 
understood of an unlawful maintenance; and farther, it 
cannot be understood of such a writing; for if an *officer 
or student docs it, it is no libel because it is not done ad inr 
famiam of the party, but to bring the offender t6 punish- 
/pent, and it is only tenor libelli, and upon such evidence 
the defendant could not be found guilty. The case in 3 
hist. 174. is a strong case: In that case J. de Northampton 
is charged wilh writing only, and there is no mention made 
of a publication. 

I am not under any necessity of giving my opinion, whe¬ 
ther writing a copy of a libel be writing of a libel ? for if it 
*l>e not, then jury having found the defendant guilty of wri¬ 
ting a libel, he must be taken to be guilty of writing the ori¬ 
ginal, and a copy«could not be given in evidence. On the 
other side, if the copy of a libel be a libel, then tlib writing 
of it is a great oPence." But that people may not go away 
with a notion, that wrifcng ^f a copy, though by one that has 
no warrantable authority, is not libelling, the Chief Jus¬ 
tice said, that such a copy contained all things necessary Writing a copy 
to the constitution of a libel, viz. the scandalous matter, ourau^horiw is 
and the writing; and it has the same pernicious conse- writing a litef 
quence; for it perpetuates the memory of the thing, and 
some time or other comes to be published; therefore he i 2 &ep.Dr. 
held, that writing a copy of a libel was writing a libel; Wooton’s Case, 
and if the law were otherwise, men might write copies and f vent.'^" 
print them wilh impunity. 

Further, the Chief Jqsticc said, that the defendant had 
great favour in th« verdict, for when a libel appears under 
a man’s own hand writing, and no other author is known, 
he is kiken in the manner, and it turns the proof upon him; 
and if he cannot produce the composer, it*is hard to find 
that he is not the very man. A man could have no tempt¬ 
ation to write such libels, but Vanctwir against the govern¬ 
ment. 

Lastly, it was objected, that the defendant being found Cro. Car. 125. 
guilty of collecting and writing, and not of making and 
composing, the verdict is repugnant, or an acquittal; sed 
non allocatur; for making is the genus, and composing and 
contriving is one species; writing, a second species; and 
prdfcuring to be written, a third species; so that not find¬ 
ing him guilty of all, but writing only, is finding him not 
guilty of any species of making, but writing. Justin. Inst, 
lib. 4 cap. 4. par, 1. de injuriis, and Bract, lib. 3. Fitz. tit. 

Coran. 135. Bare writing was punishable in the Star- 
chamber. Hob. 62, 215. 12 Co. 35. Hell A, Moor A2\. 

Dy, 37 2.—JudgmeAt pro rege. 



Far. 49. See 

1 Saund. 37, 

2 SauHcl. 66 , 
120. 125. 1 Sid 
305. Hutt. 109. 
Cro. Cai-. lej, 
.513, .%5, 

5 Mod. 420. 

2 Mod. 71, &c. 
Vld. 1 t.ev. 149, 
143. S. C. 

Carth. 136. 

1 Show. 98. 


LIMITATIONS. 


1. HALL r. WYBOURN^ 
[Trin. 1 VV. & M. Rot. ISO. B. R.] 


Defendant's he- statute of limitations, the plaintiff replies', 

iiig hejond sea that the defendant was beyond sea, and it was held no plea, 
^liatutTof^ for the plaintiff might either tile his original, or out-law 
liinitatioiis. him; and in one Benton’s case, it was hfcld by Bridgman^ 

Condier. 190. (J. J. that though the courts of justice were shut up so as 
Note; the. law Original could be filed, yet this statute would bar the 
is now altered hy action; becausc the statute is geneial, and must work up- 
c!* 16 ^ *^i Sid. *' cases which are not exempted by the exception. 

465. ' 2 Vent 256. 3 Lev. 21, 28.3, 367. 6 Mod. 240, Show. 99. Jon. 253. 


2. BUDD X'. BERKENHEAD. 

[Trin.2 W.&M.B. R.] 

In l'C|)lication to DEFENDANT having pleaded the statute of limita- 
nnSmitatioiw"^'^ tions, the plaintiff replied in avoidance,* that he sued out 
tlie continuances ‘in attachment returnable .Mich. ,34 Car. 2. Et quod su- 
must be shewn, jjennde talitcr processum fuit, that the defendant in Mkhael- 

3 Mwi nr, ’iiQs term, 2 Jdc, 2., appeared, iS<-c. Et per Cur. This 

112 . 1 ixird pleading is not good; it must be shewn that there were 

continuances till the time of declaring, and a taliterproces- 
2 Atk. 395. sum is not sufficient to shew a matter before declaration, 

1 Wdi. 167. though it has been held so for matters after. 


Bull. N. p. 151. 3. COVENTRY t?. APSLEY. 

3 T R 662 

1 Espinasae 157. [Mich. 3 W. & M. Rot. 411. B. R.] 


Imprisonment, TRESPASS for imprisoning him, and detaining him 
statute of] imita- jjj prison from 32 Car. 2., till the 3d. of Aprils 4 Jac. 

2. The defendant pleaded as to all, till 34 Car. 2., 
ought to repij , such a day, non cul. infra quatuor annos; and as to the rest, 
Unuedto^* ^ plaint and. a capias issued. The plaintiff demurred. Et 
Vide poBt.pl. ii. per Cur. Though the imprisonment be complained of as 
Comber. 28. Continued imprisonment, yet the defendant may di- 
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vide the lime, and plead the statute as to part, and the 
plaintiff may reply the continuance; thcrelbre as to this, 
jifdgment was given against the plaintiff upon his demur¬ 
rer, but for him as to the rest; because the capias was 
awarded by the Court ex officio^ and it did not appear that 
the defendant meddled in it. 

*4. CARY & UX. STEPHENSON. 

[Pas. 6 W. & M. B. R. Intr. Hill. 5 W. & M. Rot. 37.] 

'Ik*') 

11. was indebted to A. who died, B. received the mo¬ 
ney, and afterwards the plaintiff’s wife took out let¬ 
ters of administration to A., and within six years after 
the receipt of the money, brought an indchitatusm assumpsit 
against B. as for money had and received to the use of him 
and liis wife; the defendant pleaded non assumpsit infra sex 
finnos; the plaintiff repliefl the special matter; and, upon 
<lenuirrcr, tlie Court were of opinion, that the statute 
could be no bar, because the plaintiff’s title commenced 
by taking out letters of administration, and this was not 
a cause of action in tlj(' intestate; but they thought it 
hard to make this so much money received to the plain¬ 
tiff's use, when at the time of this receipt, he was not 
administrator. JVote; There was a faulty rejtjication, and 
the Court advised the plaintiff to bring a new action, and 
so the matter went off. 


• 5. STOKES BERRY. 

{At the Summer Assizes at Lincoln, 1699 Coram Holt, C. J. 

1 Ld. Rajin. 741. S. C. i}amed Stocker u. Berney.] * 

• 

IF A. has had possession of lands for twenty years with¬ 
out interruption, and then B. gets possession, upon which 
A. is put'to his ejectment, though A. is plaintitf, yet the 
possession of twenty years shall be a good title in him, as 
if he had still been in possession. Ruled per Holt, C. J. 
The same point was ruled by Holt, C. J. at Lent assizes 
for Bucks^ 12 W. 3., because a possession for twenty years 
is like a descent, which tolls entry, and gives a right of 
possession, which is sufficieui, to maintain an ejectment. 
Salkeld, Vol. II. 1 


% 

Salk.GSS. Bull. 
N. P. 24. 2H. 
Black. 1C. 
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Connber. 311. 

S. C. called Car¬ 
ry k Ux. ver. 
Stephens. Skin. 
655. 

A. received the 
intestate's n»o- 
ney, and after® 
■wards admini¬ 
stration was 
piranted to B. 

I'hr cause of ac¬ 
tion accrues by 
the administra¬ 
tion. Sec 

1 Chan Cases 
152. 2t;han. 
Cases 21 r. & 
post. pi. 

4 Mod. 376. 
CarUi. 3.S5.S. C. 

2 Saund. 150. 
railed l^urry v. 
Stephenson. 

2 Cro. eo, 61. 
Holt 98. (h.ids. 
171. Vide2Str. 
907. Fitzg. 81. 


T wenty years 
possession is a 
good title in 
ejc'clincnt for 
the plaintiff, aa 
well as deft nd- 
ant. Holt 264. 
S, (;. 1 Mod. 

Cas. 267. I’osft 
685. 
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m 


S. C. Par, 12. 
Tide ibid. 5. 


Plea of tlie sta¬ 
tute of limita¬ 
tions to be fa¬ 
voured. Vide 

1 Mod. 31, 89, 
268. 2 Mod. 71, 
311. 1 Vent. 90. 

2 Sound. 125, 
127. 1 Saund. 
36, 37,120, 

127. 2 Saund. 
120,121,125, 
102. 2 Mod. 

72. Ojmberb. 
70. 1 Show. 
354. 2 Show. 
79,126. 3 Salk. 
227. Vide2Bl. 
Rra. 1131. 

1 Bi. U.286,2ti 


6. GREEN r. RIVETT. 

[Pas. 1 Ann. B. R. Intr. Mich. 13 W. Rot. 316. Ld. Raytn. 

772. S. C.] 

INDEBITATUS assumjisit laid several ways; the dC“ 
fendant pleaded actio non^ quia dicit quod hilla prmdirt. ex¬ 
hibit fuit 20 die Jiinii 8^ non antea^&f quod ipse ad aliqvnd 
tempus infra sex annos ante exhibitionem billet prcsdict. Non 
assumpsit, S/c. The plaintiff’ replied a bill of Midde^ex, 
tested die lunoi prox'posf Ires septimanas, returnable the 
same d.iy, whereupon was returned non esl inventus, and 
continued down by vie. non nisit breve ^prceccpt. sicut alios; 
to this it was * demurred, and judgment given for the de¬ 
fendant; for there cannot be such a bifl of Middlesex as 
this, whicn is returnable the very day of the teste (a); and 
the statute of limitations, on which the seoarity of all men 
depends, is to be favoured. • 
i. 2 Bur. 958. 


(a) By the report in Ld. Baym. it sued out; but the contrary is ruled, 
seems that a bill of Middlesex cannot 4 T. JZ. 611. 
be returnable the same day that it is 


S.C. iSalk. 7. hunt burn. 

339. 

[Hill. 1 Ann. B. R. Vide the State of thds Case, tit. Fines, 

pi. 5. vol. 1. p. 339.] 

H. barred of his UPON the questi^ in this f'ase, whether it app6arcd 

tokeadvantoge verdict, that thc issue in tail was barred of his for- 

ofarightof en- medm by 21 Jac. 1 .? the Court held, that , the verdict was 
^ I'^ik insufficient; and that it Should have found that no formedon 
34ii Lutw.813. was brought, else the Court could not intend but that it 
was brought; for this is matter of bar, which should come 
on the defendant’s part to shew; and this act is nqt pen¬ 
ned as thc statute de finihus : It is enough in that case to 
find a fine, and you need not find that the party claimed or 
entered not, for that comes in by way of provisS; buth 9 re 
it is part of the body of the act. 

2dly, They held, that supposing him barred of his for¬ 
medon, yet he is not thereby hindered to pursue his right 
of entry, which accrued to him by the death of tenant 
for life; for this is a new right which he had not before: 
That where a man releases his right, he cannot pursue his 
action or remedy; but if a man has a right, and several 
remedies, the discharge of one is not a discharge of the 
other, and that the statute of 4 H, 7. enures and operates 
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by way of bar to the right, which answers Saul and Clerk*& 
case, Jones 210, 211. But the 21 U. 8. and the 21 Jac. 1. 
operate by way of bar to the remedy, and the word right 
there is riglit of entry (a). 

(a) This case was affirmed in JDom. Froc. 1 Brown P. C. 53. 


8, Heyling versus Hoskins. Vide this Case, title 
Action sur le Case sur Assumpsit, pi. 19. vol. 1. 
'• p. 29. 


9! GOULD t;. JOHNSON. , 

£Hill. 1 Ann. Q. R. S Ld. Raym. 833. S. C. Pleadings and 
Recgrd, 3 Ld. Raym. p. 7.] 

ASSUMPSIT, That in consideration that the plaintifif^ at 
the defendant’s request, would receive A. and B. into his 
house ut kospites, and diet them, the defendant promised, 
&rc. Mon assumpsit infra sex annos was pleaded; the plain¬ 
tiff demurred; and held no plea; for the defendant cannot 
in such case plead non assumpsit infra sex annos, but actio 
non accrevit infra sex annos; for it is not material when the 
promise was made, if the cause of action be within the 
six years; and the dieting might be long afterwards; and 
though it appears upon the face of the declaration, that 
the cause of action did not arise within six *years; yet 
the defendant shall not take advantage of that, without 
plea&ing; because there might be an original sued out, 
which the plaintiff cannot otherwise shew than by way of 
replication, upon the defendant’s putting him upon ft. 

1 Lev, 287,298, 2 Mod. 312.* 1 Vent. 89. 1 Sid. 465. Bur. 




Where the duty 
arises on consid¬ 
eration execute- 
ly, the defend¬ 
ant must plead 
quod actio noa 
accrevit, &o. 
Vide ante pi. 4. 
2 Show. 79,126. 

1 Mod. 71, 268. 

2 Saund. 12S. 
1 Saund. 36,37. 
1 Vent. 89, 
2Keb. 674. 

1 Lev. 298. S. C. 
Ante 25. Far. 
143. Holt 34. 
See 1 Mod. 71, 
89,268,269. 

2 Mod. 311. 

1 Lev. 48, 111. 

2 Saund. 127. 
1281. 3Atk. 71. 

[*4S3] 


10. READING V. ROYSTON. SeeFared.SBc 

12 . 

[Hill. 1 Ann. B. R. 2 Ld. Raym. 829. S. C.j] 

m 

ONE seised in fee, having issue two daughters, devised Statute oi limi- 
his land to his grandson by his eldest daughter, in fee; ^^“nst 
the eldest daughter being dead at the time of the devise: ^essactually 
The grandson died without issue, and the heir of the 
grandson being the heir on the part of the father, and the Ante Pre, 

heir of the other, coparcener, entered into the land, and Ch. 5 

took the profit by moities for twenty years together, think- cowp. 217. 
ing, according to the opinion of Sir Matthew Hale in his 
younger years, (who was their counsel,) that the devise was 
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4^ 


Co. lit. 163. b. 
1 Co. 93, 94. b. 
1 And. 69. 
Oweu 65. 


Ante 392. 

Co. Ut. 199,243. 
.3*KI. Com. iro. 
('oui. Dig. Sei- 
ein, F. 


Tenants in com¬ 
mon may be by 
prescription, not 
by wrong. 

2 Saund. 116. 

1 lost. 195,196, 
197, 198. 

2 I.CV. 27. Can¬ 
not join in eject¬ 
ment. 1 l.ev. 
109. 5 Mod. 25, 
26,27. Show .312. 


void for one moiety. Now the mistake being discovered, the 
heir of the grandson brought an ejectment against the 
heir of the other coparcener; and upon a special verdict 
found, it was objected in his behalf, that the devise was 
void as to one moiety; but this being over-ruled, {quod vide 
title DiscenUpi. 3. vol. \ .p. 242.) it was then objected, that 
tlie bringing of this ejectment against the heir of the other 
coparcener, for this moiety, admitted thc » plain tiff to be 
out of possession for twenty years, and then he was barred 
by the statute of limitations. Sed per Cur. 

statute of limitations never runs against a man, but 
where be is actually ousted or disseised; and true it is, one 
tenant in common may disseise anolher; but then it must 
he done by actual disseisin, and not by bare perception of 
profits only (n); but here the difficulty'is not so great; 
there is no tenancy in common in tliis case, for the heir of 
the grandson had the whole by devise, ai?id the other is a 
mere stranger; and where two.men* arc in jiossession, tlie 
law will adjudge it in him that hatli the right. A man 
may be tenant in common by prescription, yet he may not 
be tenant in common by wrong; nor can a man be dissei¬ 
sed of an undivided moiety; therefore the bringing the 
ejectment admits nothing; for if a man he seised of the 
whole, and makes a lease to another of a moiety undivi¬ 
ded, and a stranger ousts the lessee, he must bring bis 
ejectment of a moiety ; and so if they be both ousted, they 
must bring several ejectments. 


{a) Per Ld. Manafield, in Pisher v. 
Prosser, Cowp. 218., The possession 
of one tenant in coiumon, eo nomine, 
as tenant in common, can never bar 
his companion; because such posses¬ 
sion is not adverse'to the right of his 
companion, but in support of their 
common title ; and by paying him his 
share, he acknowledges him co-tenant; 
nor indeed is refusal to pay of itself 
sufficient, without denying his title. 
But if, upon demand by the co-tenant 


of bis moiety, the Other refuses to pay, 
and denies nis title, saying, he claims 
the whole, and will not pay, and con¬ 
tinues in possession, such possession 
is adverse, and ouster enough. And 
in th^ same case it'Was held, that a 
jury might presume actual ouster from 
an undisturbed and quiet possession 
for a great length of time, .ss. 36 years. 
Vide Espinasse 456. 1 Jltk. 493. 1 

BL Jiep.677. & Bl. Rep. Q90. 1 Salk. 
391. 


11. BLACKMORE t>. TIDDERLY. 
fllill. 3 Ann. B. R. 2 Ld. Raym. 1099. S. C.] 

IN ircaposs for assault and battery, the defendant plead- 
in six years, is f*d 7ion cufp. infra scx annos, by mistake, and not according 
ViOeamT^^ts statute, which is but four years. The plaintiff 

6 Mo(t*s!i2,‘95>- demurred, and after tirgument it was adjudged an ill 
Faresi.99. plea; for if it be considered as at common law, there was 
1 


S. C. 6 Moil. 
240. Ileii. A. Q. 
(11 Mofl.) 38. 

P4S4] 

crijiltv wUll* 
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i 

ijo such plea; if on the statute, the act is not pursued, and 
the plaintiff could not take issue on it, quod est culp, infra 
seS annos is an issue immaterial; because it may be, the 
jury might find him not guilty infra quatuor annos, but guil¬ 
ty, sex annos. Judgment for the plaintiff. • 


1*2. HIDE PARTRIDGE. 

[Mich. 4 Ann. B. R 2 Ld. Raym. 1204. S.C.] 

LIBEL was for mariners’wages in the Admiralty Court, 
* and the defendant there pleaded the statute of limitations, 
viz. that no cause of action accrued within six years prox’’ 
ante tempus mcntiofiat. in tibello; and it was over-ruled there. 
And now upon a motion for a prohibition it v^as urged, 
that mariners’ wages were suable in the Admiralty by in¬ 
dulgence only, and not of right; that at common law, the 
statute would be a good plea: On the other side it was 
said, the sUitute extended only to courts at common law; 
that it was not pleadable to a proceeding in the Spiritual 
Court pro violenla manuum injcctione super clericum : But a 
prohibition was denied, because the statute was ill plead¬ 
ed; but the plea was afterwards amended: And Holt, C. J. 
said, it was strange that the same matter, well pleaded, 
should be a defence in one court, and not in another. The 
statute of limitations is a good plea in Chancery; it is 
true, it is no plea to a suitpro violenla manuum, ^c. but that 
is, because the proceeding is pro reformatione morum, and 
not for damages; and so it is at common law, it is no plea 
to ark indictment for trespass, otherwise in an action, jid- 
journat. (a) • 

(a) By stat. 4 and 5 cb. 16. in six years afte^^ the 
these suits must &e commenced with; tion. 


* 13. MATTHEWS r. PHI J.LI PS. 

[Cite and agree Mich. 6 Ann. B. R.J 
DEBT jvas brought in the Palace Court, and after some 
proceedings there, the six years expired; the defen¬ 
dant sued a habeas corpus, and removed the cause into B. 
R., where the plainlitf declared dc novo, and the defen¬ 
dant pleaded, that the cause of action did not accrue 
within six years before the teste of the habeas corpus ; and 
this was held to be a good plea, but that the plaintiff 
might reply the suit below, and shew that to have been 
within the six years; not that this suit was a continuance 
of the suit below, but that the plaintiff had rightfully and 
legally pursued his right: and it should not be in the power 


Vide Eta. 4 Ann. 
0.16. 8. 12. 


Statute of limit- 
ntions pleadable 
to a suit in the 
Admiralty for ^ 
mariners* wages. 
Qutcre. Suits for 
mariners’ wages. 
1 Salk. 31 to 35. 
6 Mod. 11, 12, 
25, 79. Post. 
548. Mod. Cases 
424. S. C. 

3 Salk. 227. 

Holt 428. Kcp. 
A. Q. 43. 

1 Clian. Cases 
152. 2 Chan. 
Cases 217. 

2 Saund. 

124,126. 

.3 Mod. 244. 

1 Lev. 298. 

4 Mod. 105. 

1 Sid. 46.5. 

1 Vent. 146, 

343. Itayra. 3. 
■Winch. 8. 

6 Mod. 238. 


cause of ac- 


Action removed 
by habeas cor- 

t nis, statute oli 
imitations plea¬ 
ded above,plain¬ 
tiff may reply, 
the suit bi‘low 
was within six 
years. See 2 
Show. 79, 126. 1 
Sid. 228. 1 Lev. 
143. Sec 5 Mod. 
426. I Mod. 89. 
2 Lev. 166. 
Lutw. 258, 263, 



London, and the Customs thereof. 

265. 2 of the defendant to defeat or hinder him of a remedy, 

s.*p!*2Str.7i9. without any default; as where one brings an action before 
Bull. N. F. 161 . the expiration of six years, and dies before judgment, the 
Fitzg. 170, 289. years being then expired, this shall not prevent his ex¬ 
ecutor*. 

* JVhto. In debt upon an award, the statute of limitations is no plea, Z 
Saund. 65,67. Nor in a writ de rationabili parte bonorum. Hutt. 109. Nor 
in an action on the case for conspiring to indict, &c. Cro. Car. 16S. Nor in debt 
for an escape, 1 Saund. 37. 1 Sid. 305. Queere, Nor in case for money lev¬ 

ied on a fieri facias by the sheriff, 1 Mod. 245. Nor to an action for a false re¬ 
turn of rescous. Smith versus Robinson, in C. B. Trin. 8 W. 3. rotulo 1819. 
This note is copied from the MS. Reports of Ju(^e Blencowe.—For a further 
enumeration of excepted cases, vide Com. Dig. Temps. G. 9. 6th vol. Sd edit, 
pa. SS9. 


See 3 Lev. 264. 

1 Roll. R.365. 
Moor 576. 

5 Mod. 75, 93, 
160, 440. 

6 Mod. 69,123, 
244,177. Uwd. 
56,210 Cart. 
68 , 114, &c. 

S. C. 1 Salk. 

76. Vide post. 
498. 


Court of Aider- 
men’s pover 
concerning new 
lights, bj 
19 Car. 2. e. 3. 
was only during 
the rebuilding of 
the city. Stop¬ 
ping lights, see 
1 Sid. 16r. 

Poph. 170. 

9 Co. 58. Hob. 
131. Hutt. 136. 

1 Lev. 239, 248. 
Raym. 87. 

1 Mod. 55. 

2 Lev. 193. 

J Vent. 274. 

« Mo<]. 166,193, 
314, 382, 386. 

1 Lutw. 382,386. 


LONDON, AND THE CUSTOMS 
THEREOF. 


1. ARNOT z). BROWN. 

CMich.7 W.3.B. R.] « 

ARMOT and Brown were owners of two contiguous 
houses. Brown had lights in his house towards Amofs 
yard, and Arru)t*m3ide up blinds. The Court of Aldermen, 
upon 19 Car. 2. c. 3., ordered they should be abated; but 
a prohibition was granted in‘B. R. ; for whatever they may 
do in their inner court by quad permittat^ where they 
have power to determine real actions; it is plain that the 
Court of Aldermen have no power in this summary way, 
unless by 19 Car. 2. c. 3., and that gave them only a tem¬ 
porary power during the rebuilding of the city. While 
the city was rebuilding they had power to a^feign lights; 
but by being once assigned, the party gained a legal title* to 
them, and may maintain an action at common law for the 
obstruction, and the Court of Aldermen have no farther 
power. Vide Residuum^ 6 Mod, 244. 



London, and the Customs thereof. 

* 

2. DOMINA REGINA r. ROGERS. 

[Trin. 1 Ann. B. R. 2 Ld. Raym. 777. S. C.] 

UPON a certiorari, the custom of London waS return¬ 
ed, viz. That if any citizen speaks contemptuous words 
of an alderman, or assaults him in the execution of his 
office, an information shall be exhibited against him in 
the name of the common serjeant in the Court of Aldermen, 
Efnd that they should proceed against him to fine him; and 
that, at a wardmote held by Sir Robert Jeffreys, the defend¬ 
ant assaulted him, and said, / have as much to do here as 
you; you think sure you are among your Briderjoell birds, but 
you are mistaken; for which an information was exhibited 
by the common s(?rjeant. Etper Cur. I,t had been doubt¬ 
ful if the olTonce had been by words only, because no in¬ 
dictment lay at •common law, but he is to be bound to 
good behaviour; yet fin* assault he is punishable, and that 
may be by information there by the custom, as well as in 
B. R. by the course of the Court, though the regular 
course at common law is by indictment. 2dly, The Court 
held, that the information lay in the Court of Aldermen, 
though an alderman was grieved; otherwise of the mayor, 
for he is an integral part, without which the court cannot 
be held, but the other may be severed, and he must not 
sit; so the mayor and aldermen may grant to an alderman, 
but the aldermen and city cannot grant to the mayor: But 
the Court held, that a custom io disfranchise, for contemp¬ 
tuous words spoken of an aldl'man, was void, according 
to 2 Lev. 200 . 


» 

CUSTOM OF ^London concerning orphans 

AND FREEMEN’S ESTATES. 

IF a freeman of London has no wife, but has children, 
the half of his personal estate belongs to his children, and 
the other half the freeman may dispose of; so if the free¬ 
man has a Mkife and no children, half of his personal estate 
beiongs to his wife, and the other half he may dispose 
of (a). But if a freeman hath a wife and children, one 
third part belongs to the wife, and another third part to 
the children, and the freeman may dispose of the other 
third part. And if such freeman dies intestate, the custom 
affects only two thirds, and the remaining third is subject 
to the statute of distributions, and so dividing the whole 

(«) Adm . 1 P. Wms. 341. 


S. C. Farsi. 28. 
See 1 Mod. 35. 

& prox. pag. 

5 Mod. 75, 94, 
440. 2 Lev. 

200 . 6 Mod. 
124. Hoit331. 
Custom to pu¬ 
nish by informa¬ 
tion in the Court 
of Aldermen, for 
assault and con¬ 
temptuous words 
of an aldernuin 
in execution of 
his office, is 
good. Other¬ 
wise, if to dis¬ 
franchise. 

[4g6J 

Post 697. 3 Ci-o. 
78. 1 Vent. 16. 
1 Si«l. 65. 

1 Mod. 35. 

3 Mod. 139, 

133. Farsi. 28. 

® Mod. 124. 

4 Mod. 341,2. 

1 Vent. 302, 

327. 3Keb. 

764, 714, 799, 
811. 2Keb. 

594 . 2 Lev. 200. 

1 Vent. 16,327. 

2 Jo. 229. 

2 Cro. 68. Hob. 

62. 8 Co. 116. 

3 Cro. 73. 

Sheph. Abr. 

436. Lev. 398. 
Coiporalions 
13,24. 


Vide Com. Dig. 
Guardian, G. 2. 
vol. 4. 3d edit, 
pa. 284. 

See 1 Cro. 347. 

1 Lev. 227. 
Kaym. 4, il6. 

1 Keb. 868. 

2 l.ev. 32, 130. 

1 Mod. 77, 78, 
8 ic. 2 Show. 
174, 409,467. 

2 Chan. Cases 
170,161. 

1 Chan. Cases 
199,285,310. 
Ven, 134. con. 
465. Skin. 26, 
41. 





Lunatic, Ideot. 


Custom extends 
only to children, 
iiotgrandchil* 
dreii. 


Hotchpot ex¬ 
tends only a- 
nioiigst children. 
Verii. 39/. 

2 Wras.5-2C. 


into ninths, four ninths belong to the wife, and live ninth.s 
belong to the children. 

If a freeman of London has two sons, and the eldest son 
dies leaving a son, and then the freeman dies, the grand¬ 
child, though in law a representative of the son, who ne¬ 
ver was advanced, has no part by the custom; for the cus¬ 
tom of London extends only to the children, and not to the 
grandchildren; per JVorthey ; and so it ha^ been certified 
by the recorder into Chancery. 

If a freeman of London has but one child, and he has re¬ 
ceived some portion from his father, and the father dies, 
leaving this child and a wife, the child shall have his full 
orphan’s part, without any regard to what he has already 
received; for that advancement in part is only to be brought 
into hotchpot with children, and not with others. Per Sir 
Edzmrd. 'JS'orthcy. 

If a freeman of London has advanced j^iy of his children 
with a portion; yet if it appears wl^at that portion was by 
any wa iting under the father’s iiand, or by the father’s will, 
or his marriage-settlement, and by the said will or settle¬ 
ment it is said, that the said portion is or was in full of his 
child’s part by the custom; yet this child shall come in for 
the customary * part of the rest of the father’s personal es¬ 
tate, bringing the portion already received into hotchpot; 
otherwise it is, if it does not appear under the father's hand 
what the advancement was. 


Where it ap¬ 
pears un/ler tlie 
lather’s hand 
hnw much a 
child has i-cceiv- 
cd, the Court 
will judge whe¬ 
ther tuU ad. 

'vancement, or 
not, Vern. 89, 

210. Vide act 
of parliament 
11 Gen. l.,by 
which |M>wcr is 
given to freemen 
to dispose of personal estates by will. 
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Vide 4 Co. 124, 
kc. CCo.69. 

8 Co. 170, 9 Co 
.^ 1 . 


LUNATIC, IDEOT. 


1. HARD’S CASE. 

[Mich. 8 Will. S. B. R.] 

Maintainable by SIR Bartholomew Shower moved to quash an order of 
the fcU 1 *^ Ts^se^ justices, for removing an ideot to the place of the last le- 
tied, HOT where gal settlement of his father, comparing it to the case q^a 
52 ™ 48 V**d *^3 who is to be maintained by the parish wjb,er<^c 

Comberii.^* 38 o| IS bom. Sed per Holt, C. J. The father of an idet^ hufght 
381. Mofl.Cases jq maintain him, and if he cannot, the parish or place 
where his father is settled. There is no difference between 
an ideot and any other poor child. The case of a bastard 



Mandamus. 




differs, for the reason of that is, bccaue he has no father, 
or rather none that the law looks upon as such; and there* 
fore, till 18 Eiiz, c, 3., the parishes where they were born 
were bound to maintain them. AdjoumaL 


2. THOMPSON V, LEACH. s. c. post, 565. 

• 676,675. 

fHill. 9 Will. 3. B. R. 1 Ld. Raym. 313. S. C. Comyns 45. 

S. C.^ 


A, Tenant for life, being non compos, with remainder to His deed » void- 
this first son in tail, remainder to B. in fee, surrendered by VideL.utw, 
deed of surrender to B, before he had a son; this deed of p" 3 *^* 

surrender was held absolutely void, and the contingent re- 3 ri. 164. p. 13 . 
maindcr not destroyed. • ’ 


3 Salk. 300. 

1 Show. 296. 


(Jascs Jj. R. 175. 3 Mud. 296,a30i. 3 Lev. 204. Cases in Pari. 150. 2 Vent. 198. Comb. 436, 
4G8. Cai'lh. 211,250/*435. Holt 357, 623, 665. Fearne 467, (243). 


MANDAINJJJS. 


1 . ANONYMOUS. 

rMicli. 8 Will. 3. B. R. S. C. 1 Ld. R^m. 125., by the name P^S- 430.pl. 9. 
, of Green v. Pope.J 


Vide 1 Lev. 23, 
65,75,91,119, 
123, 148,187, 
162. 2 Lev. 14, 
IS, 238.3 Lev. 
309.1 Mod. 82a 
3 Mod. 265, 

332, &o. 4 Mod. 
233, 234, 260, 
281, 368. 


IN an action on the case in the Common Pleas, for a false No peremptoiy 
return of a judgment was given for the plaintifiT ««ndiimu8 upon 

upon demurrer; and now Serjeant ^emjer/on came into. 6 . 

R, and prayed a peremptory mandamus; but it was deni- brought in C. B. 
ed; iov per Holt, C. J. Every mandamus recites the fact, c^b! 
prout constat nobis per recordum. How can we say that, in 40o’ 419. Holt 
this case, we cannot take notice of the records of the Com- 
mon Pleas? You might have brought your action here. 

^ALKELD,*^^©!.. TI. 5 



Mandamus. 




DOMINUS REX t. THE MAYOR AND 
BURGESSES OF WILTON. 

[Mich. 8 Will. 3. B. R. S. C. 1 Ld. Rajm. 225., by the name 

of Rex V. Chaike.] 

Want of sura- A Mandamus issued to restore Elias Chalk to the place 

Action a^the* ^ burgess of Wilton^ to which was returned a custom for 

person appeared the mayor audburgcsses to remove for misbehaviour: They 
Vide^^OTt forth several instances of misbehaviour; and that 

S. he being thereupon fully heard to all that was objected in 
255,257. Bur. the common council of the mayor and burgesses, and it’ 
being fully proved upon him, they turned him out. It was 
objected, that it was not said he was summoned. Vide 
Style 5\^ ^46, 452. 3 Bulst. 189. 2 AeS. 489. Per Cur. 

The end of the summons is, that may be heard for him¬ 
self, and therefore where he has been hehrd, want of sum¬ 
mons is no objection; but this was Sfterwards determined 
on other objections. 


Vide 4 Mod. 3. DOMINUS REX'r. THE MAYOR, &c. OF OXON. 

233, &c. 

[Mich. 8 Will. S.B. R.] 

Where ail officer A Mandamus issued to the mayor and commonalty of Ox- 

d'*the cor" restore Sluiford to the office of town-clerk ; they rc- 

poraOondoes not turned their charter of incorporation,'which gives them 
rely upon their power to choose a discreet person to be town-clerk, to hold 
a'luird’emean^o™ will of thc mayor and aldermen; the 13 Cur.'2, slut. 

and tii»t is iiisu^ 2., and thc statl of W. M. about taking the oaths, and that 
torvraanda^' themffice of town-clerk being *void, th^y chose Slaiford^ 
shall issue. and that he took the oaths of office coram nobis majore balli- 
r ^ 4^9*1 coram nobis majore ballivis take the oath 

of allegiance, per quod his office became void, ca ratmie^ 
^c. Upon which these three points were stirred and tet- 
tled: 

1 Vent. 82. 1st, Whether the party that comes inis to take the 

Vicir Rayin. 212. at his peril, or they are to tender them,‘and if he re- 

2 SI 10 W. 68, 475. fused, whether it must not appear upon the return? Lt > 

4 per Cur. He must take them at his peril; the magistrate 

5 Mo 432, need not tender to him, but he must tender himself to the 

’ *^**72 118 demand them; and if it be refused, must 

Pretiis.* Si mandamus^ and the magistrate is punishable (a); if 

tlie law were otherwise, it would be in the power of the 
magistrate to elude the act in favour of the party. 


4 Vlou 233, 

337. < 29 . 

5 .Vio 432, 

433, bic 

S Mot;. 72, 118. 
Post. 433. 


(a) If he does not tender them ex officio Per Holt. Cumb. 419. 
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* 

2dly, Whether it be enough to say, he did not take the 
oaths before them? And this was held naught; for two 
juftices have a power to administer the oath, and he might 
take the oath before them. 

.3dly, Whether a person, that was only tenant at will 
should have a peremptory mandamus? Etper Cur, We do 
not determine whether there ought to be a good cause, or 
not, for such i^pmoval; but suppose it may be without 
cause, yet still they must determine their will: Now they 
do not return a determination of his office by their will, as 
the reason why they do not admit him, but ttie special nmt- 
ter of his not taking the oaths; therefore, since his office Str.674. 
continues and this excuse is insufficient, he ought to be re¬ 
stored. A peremptory mandamus was granted. Vide Ser¬ 
jeant Whitacre’s case. 


4. THE MAY(5R of COVENTRY’5 CASE, 

[Hill. 9 Will. 3.B. R.] 

A MOTIOJSF was made for an attachment, for not return- The first writ 
ing an alias mandamus. Et per Holt, C. J. In case of a maur *Mod” 

damns out of Chancery, no attachment lies till the pluries, Ca.sts25. Port 
for that is in the nature of an action to recover damages for ^4. 
the delay; but upon a mandamus out of this court, the first 
writ ought to be returned (o); yet an attachment is never 
granted without a pereinptory rule to return the writ, and 
then an attachment goes for the contempt; and in this case 
a peremptory rule was made. 

• 

(a) This is expressly required by stat. 9 Annj»c\\. 20. s. 1. 11 G. 1. ch. 4. S. 9, 


S. DOMINUS REX i;. THE MAYOR, &c. OF 
COVENTRY. 

[Mich. 10 Will. 3. B. R. 1 Ld. Raym. 391. S. C.^ 


[430] 


MAJVDAMUS to restore J. S, to be one of the common- Custom to re- 
CQjincil house; the defendants returned, that they were 
an ancient corporation, and that the king by his letters musiV return- 
patent, reciting their customs, amongst which was this of 
electing persons to be of the common-council house, and 36, 5 Mod. 

removing them ad libitum, did grant and confirm all their 
liberties, customs, <^r.; and that they by force of the said P(>^"i32 hi pede^ 
custom time out of mind used, secundum formam litera- 2 K*bS 7 o%fl 6 
rum, pntentium presdict. did remove him: And first, it was ® ’ * 

agreed, that the estate, whether by custom or charter, has 
this condition annexed to it, that the corporation might 
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displace him at will, without assigning any cause; but this 
differed from the case of the recorder of Baih, who was 
appointed by the commissioners for regulating corpota- 
lions: By their custom they were to choose one learned in 
the law fttr a recorder; the corporation turned out the 
Lord //., and returned, he was not learned in the law: 
and held good; for whoever put him in, he must be so 
qualiSiid by the custom, and he might bring an action for 
a false return, if he be a person learned in the laws. 2dly, 
This return was held naught, because it did not appear 
that the corporation had any such power, but only by the 
recital; whereas they should have returned, they had such 
a power positively (a). 


(a) In Ld. Bruce*s case, 2 Str. 819. 
the Court says, The moflern opinion 
has been, that a power of amonon is 
incident to the corporation. The 
same doctrine is recognized in the 
King and Richardson, 1 Bur. 517., 
and in the King v. Lyme Regis, 
Doug. 148.; it was ruled accordingly. 


that it was not necessary to allege in 
the return to a mandamus, that the 
corporation at large had a power of 
amotion. It should, however, be ob¬ 
served, that 'those cases related to 
removals for corporate offences, and 
not to removals ad libitum. 


6. ANONYMOUS. 


[Hill. 10 W. 3. B. R.] 


Rule to inspect 
the charter, in 
ordei to make 
return, denied, 
before an action 
on the case 
broug;ht. 


A MAKDAMUS w'as granted tp admit J, S. mayor. It 
was moved, that the mayor in possession might have a rule 
to see the charter, that he might be able to make a return; 
for the other who had sued the mandamus.^ was not rightly 
elected: But it'was denied, for he may return that; and 
in au action for a false return, shall have fit. rule to see the 
charter and take a copj'; anti it was said, that the Court 
were always upon that difference (6). 


(6) On a rule to shew cause why books. Rex v. Hollister, Rep. Temp. 
there should not be an information Hard. 245. Vide Rex v. Hostmen ot 
in the nature of a qtio warranto, the jyewcastle, Str. 1223. Rexv. Pur- 
Court made a rule for the defendant nell, 1 JFils. 239. Rex v. Bridgman, 
to inspect the charter and corporation 1203. 


See page 438. 
pi. 1. 4 Mod. 34, 
§^,236, 36S. 
Riym. 365. 


7. BUCKLEY' v. PALMER. 
[Trin. ll Will. 3. B. R.] 


After the retom AN action was brought for a false return, and a verdict 
rmnpt^’^’an- plaintiff, and a peremptory mandamus was 

damuBiiofri^ po^ed for, and opposed, because it was a hard verdict. 
See 6 Mod. u|| When an action is brought for a 
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false return, and that is falsified, we cannot refuse a 

peremptory mandamus, Sed nota; This motion cannot be &c.Comber.w. 

mSdetill four days are past after the return of the postea; s. c. HoU440. 

because the defendant has so long to move in arrest of Sf'skin/ero. 

judgment. Pas, 12 W, 3, B, R, The case of Ifie city of str. 983. stp. 
r, . 697. "Vwic cst« 

j!jxeter, 9 ^ 20 . 

Com. Maadamus, D. 6. Stih Tol. 3d ed. pa. 38. 


*5. DOMINUS REX v. THE BAILIFFS AND BUR¬ 
GESSES OF MALDEN. 

[Trin. 11 W.3. B. R. 1 Ld.Raym. 481. S. C.] 

A. Mandamus i^sned, reciting quod cum they ought to Where tlm re- 
choose yearly two bailiffs, out of suth as had not been turasp^sof^a 
bailiffs for three yeare before, fdco, they were command- ferent from the" 
ed to choose. I*hey returned their constitution by letters writ, it ought 
patent to be, to choose*two*ea: aldermannis, and that they had "f Ae 

chosen two secundum formam ^ effectum literatum patentium 4 Mod. 34,222, 
generally; and this was held naught, for they ought to de- 
ny their constitution to be as is mentioned in the writ, or 133. 
shew a compliance with the writ; whereas they have act¬ 
ed according to the constitution set? forth in the return dif¬ 
ferent from the writ, and do not deny the supposal of the 
writ; wherefore a peremptory mandawtw was granted. 


9. DOMINUS REX r. THE MAYOR, &c. OF 
^ ABINGDON. 

[Mich. 11 Will. 3. B. R.]* 

A Mandamus was granted to the mayor, bailiff#, and 
burgesses of the town of AbingSon: The mayor made 
a return and brought it into the crown-office, intend¬ 
ing to mpve to have it filed; and now a motion was made 
to stay the filing of it, upon suggestion, that this re¬ 
turn was made by the mayor and minor part of the 
bailiffs and burgesses, and against the consent of the greater 
nymber, wlio would have obeyed the writ; and therefore 
they prayed they might disavow this return and put in 
another. Et per Holt^ C. J. Where a writ is directed to 
a single officer, as a sherirf, and a return is made by a 
stranger, without his privity, he may any time that term 
wherein the writ is returned, come in and disavow it, biU 
not after the terip. Dy, 182. But in this case, where 
the writ is directed to several, and the mayor, who is the 
most principal and proper person, returns and brings in 
the writ, it is not fit that we should examine upon affi- 


S. C. poBt. 332. 
699. Garth. 499. 
Cases B. B.401. 


Mandamus 
directed ttr-the 
mayor, bailifis, 
&c. Mayor 
alone may make 
the return, and 
the others cannot 
disavow I but he 
is punishable, if 
against the con¬ 
sent of the ma¬ 
jority. V'ide 
post. 479, 699, 
701. Garth. 

499, 500. 
Comber. 41, 

213. 6 Mod. 
133. Rep. B. R 
Temp, Hard. 
188. 
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S' G. iKwt. 436. 
Holt Ui. 


Carth. 500, 501. 


Vide 2 Bur. 798. 


S. C. ante 431. 
Post. 699. 


Return, that A. 
waa elected a 
burgess, but did 
not receive the 
sacrament with- 
ill a year before, 
per quod the 
elect«7U was 
void, and he is 
not a burgess ill. 
Ante 428, 439. 

4 Mod. 233. 

3 Mod. 72, 118. 

5 Mod. 432, 

433, &o, 

3 Show. 68, 

475. 2 Siiund. 
289. 


Mandamus. 

davits, whether there was the consent of the majority. We 
will take it, and leave you to punish the mayor for this 
misdemeanor, if he be guilty; for it is a great crime, which 
will not only merit a heavy fine, but a peremptory manda¬ 
mus will be granted, if the return be falsitied. If they 
were all equal parties, this might be another case: The 
return was filed, and at the same time leave was given to 
file an information against the mayor. » 


10. DOMINUS REX v. THE MAYOR, &c. OF 

NORWICH. 

[Hill. 11 Will. 3. B. R.] 

A Mandamus was granted to the mayor, of JVorwick; 
it was moved, that the sense of the ma^or differed from 
the majority of the corporation, and tjiat he would execute 
the w rit, whereas the corporation were for returning an 
excuse, ; and they prayed, •that* the mayor might be 
ordered to deliver the writ to the rest of the corporation: 
Sed non allocatur; for he is the head and principal, and 
take your course against him (a). 

(a) Which may be by way of information, prout supra. 


11. DOMINUS REX r. THE MAYOR, &c. OF 

ABINGDON. 

[Pasch. 12 Will. 3. B. R. 1 Ld. Raym. 559. S. C.l 

A Mandamus was directed majori hallivis omnibusprin- 
cipnlibus burgetisibus burgi de A. (except R. and S.), setting 
forth the constitution, and thatR. and 5. were capitaf bur¬ 
gesses, chosen by the commonalty to stand and serve for 
mayor for the ensuing year; and that they- were to choose 
one of them, ideo they wCre commanded to elect one of them 
accordingly. They returned the statute 13 Car. 2. sess. 2. 
c. 1., and that within twenty years, prox. post 25 March 
1663. R. S.fuerunt electi hurgenses principales, and within 
a year before their election had not received the sacrament, 
per quod electio eorum zacua devenit Hr non sunt principales 
hurgenses; and this return was held naught: 1st, The 
Court considered it without the la>;t words, ct non, Hrc. 
And as to that the Chief Justice said, the writ supposes 
them to be burgesses, and so the Court must intend them; 
and this is not answered by the special matter of the return, 
which shews only that he was once elected, and that was 
avoid election; whereas he might qualify himself and be 
chosen again; and here is nothing to exclude the intend¬ 
ment of a subsequent election, which is according to the 
supposal of the writ. 
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2diy, The Court considered it with the last words, and Return must be 
held the ct non sunt principal, burgenses^ S/c. to be only part ®ntent" 
of»the conclusion or inference; and the Chief Justice said, ■nte 430. pi. 5 , 
the law requires the most exact certainty in these cases, 58 ^ 589 . 
because the party cannot traverse nor interplead (a); and Mod. Cases 89. 
it is not enough to offer a matter, s6 that the party may be 
able to falsify it in an action; but the matter must be so al¬ 
leged, that the Court may be able to judge of it and deter¬ 
mine, whether it be a sufficient cause, or not. If the mat¬ 
ter set forth in this return had been so alleged in a plea in r 433 n 
bar, the plaintiff might have replied a subsequent election: 

Ergo this return is uncertain, for there might have been a 
subsequent election. 


(a) By stat 9 ^n. ch. 20., the per¬ 
sons suing the mandamus may plead to 
or traverse all or any of^ the material 
facts contained in^he return; to which 
the persons making iht return may 
plead, take issue, or demur. In Bex 
V. Lyme Regis, Doug 148. Lord 
J^IansJield says,he takes it to be settled 
that the same certainty is required now 
as before that statute; though at first it 
might have been otherwise determin¬ 


ed, because the reason was not the 
same. Bulter, J. said, that a certain¬ 
ty to a certain intent in general is all 
that is requisite; which means what, 
upon a fair and reasonable construc¬ 
tion, may be called certain, without re¬ 
curring to possible facts which do not 
appear. Vide Rex v. Mayor of Liv¬ 
erpool, 2 Bur. 731. Rex v. Bailifisof 
Morpeth, 1 Str. 58. 


■^12. DOMINOS REX v. THE MAYOR, &c. OF 

.RIPPON. 

[Pas. 12 Will. 3. B. R. 1 Ld. Raym. 563. S. C .3 

MAmAMUS was directed to the mayor, aldermen, Return of a re- 
and commonalty of Rippon^to restore Sir Jonathan Jen- signatiouiu the 
nings to his place of alderman of Rippon; they returnSd 
themselves to be incorporated 6 y another name, viz. of another into 
mayor, burgesses, and commonalty; and farther, that Sir 
Jonathan .Jennings^ at such a time, at an asstrobly of the 1 i^v. i 48 . 
corporation, came ^ personalUer libere debito modo re- j IJj 
signavit his office, declaring he would continue to serve no 
longer in ^lat office; whereupon they chose another in 
hia room: And this declaraj^orr in a corporate assembly 
was held good, espccirrily Since the corporation accepted it, 
and chose another in his pla^e; but till such election he 
had power to waive his resignation, not afterwards ( 6 ); 
and whether a deed was necessary, or not necessary, is not 
material, because they have positively returned quod re- 
signavit, which is false, if a deed was necessary, and there 
was none. Also the Court held the writ naught, because Garth. 601. Post 
it was directed to the corporation by a wrong name; but 

(b) Fide Rex v. Mayor, ^c« of Cambridge, Cowp. 532. 
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refused to grant a new writ of mandamus, because an action 
lay against the particular persons for the false return of 
this: Ergo a new one would be vexatious. 


13. THE CASE OF AKDOVER. 
[Mich.l 2 WilI. 3 .B.R .3 . 

Several persons FIVE persons cannot have one writ of mandamus to be 
mandamus to* restored; for though the end of the writ is to do justice, 
See yet the foundation is the wrong in turning them out, and 
i Sid. mPMt. turning out of one is not the turning out of another ;r' 
43,67,436. nor Can several persons join in action on the case for a false 
wsTs return. Per Holt, C. J. ^ 

1 Shower 2M, 860,281,364. FBr.83. S. C. Holt 441. 1 Bl. Rep. 60. Str.578. 



modo elect, not 
a good answer, 
unless the writ 
guggesls, debito 
mrao. S. C. 

Far. 83. Holt 
442. 5 Mod. 
10 , 11 . 

12 Mod. 2. 
Garth. 170. 

Ld. Raym. 1379, 
140.1. 2 Bur. 
101S. Str. 225. 
And. 105. 

Doug. 79. Com. 
Miitmamiu D. 5. 
5 vol. 3d. edit, 
pa. 37. 


14. DOMINA REGINA ». TWITTY AND 
MADDICOT. 

[Mich. 1 Ann. B. R .3 

MANDAMUS to swear A, and B. churchwardens, sug¬ 
gesting that they were debito modo elecii: The return was, 
quod A. ^ B. non electi fuerunt debito modo. It was object¬ 
ed, that it ought not to be debito modo; and it ought to be 
in the disjunctive, nec eorum alter elect, fait, Sed per* Holt, 
C. J. it was resolved, Ist, That one cannot be sworn upon 
this writ; for either both were chosen, or the writ is mis¬ 
conceived (a). 2dly, Where the writ is to swear one de¬ 
bito modo clectus, quod non Juit debito modo elect., is a good 
return, for it is an answer to the writ; but where it is to 
SV^ear one eleclus church wacden, there gnod non fait debito 
modo elect, is naught, ^because it is out of the writ, and 
evasive. ^ 

(a) S. contr. 2 Ld. Raym. 1008 . 


Q.DMod.25. 15. Al^-Vj^oys, 

[Mich. 4 Ajio. B. R.] 

How many days X Rulc was made the first day of this term, viz. That 
te and return. » Corporation to which the mandamus is sent be a- 

Ante 429. Pal. bove forty miles from London, then there shall be fifteen 
(b) days between the teste and the retdrn of the first writ 

(b) The rule here meant was pro- Jur. is Dover, Str. 407. It appeared 
duc^ in the case of Rex v. Maj. et to be/ 0 ur(een,aad not fifteen days, as 
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«f mandamus; but if but forty miles, or under, but eight 
days only: And as to the alias and pluries^ they made no 
rule, but would consider of that, and that the writ should 
not be tested before it was granted by the Court; so that 
the alias and pturies may be made returnable imm^iate, as 
they used to be: Also the Court said; that at the return of 
the pluries, if no return was made, and there was an affi< 
davit of the service, there should go an attachment with* 
out hearing counsel to excuse the contempt. 

here stated. It had the words ad to be inclusive, and the other exclu- 
minus: Accordingly it was ruled in sive; so that a writ tested the 14th 
■^he said case in <b’tr., that fourteen may be returnable the S8th. 
days was the proper time; the one 


16. DOMINA REGINA 7 ;. THE BAILIFFS, &c. OF 

* IPSWICH. 

♦ <* 

[Serjeant Whitacre’s Cose, Hill. 4 Ann. B. R. 2 Ld. Saym. 

1133. S. C.] 

A MANDAMUS was directed ballivis, burgensibw, (Sr com- Vamnoebe- 
munilat. villa de Gippo^ to restore Serjeant IVhitacre to the 
office of recordership ; the return wa%, responsio ballhorwn, the name of the 
burgemium, dr commun, villa de GipuAco^ sive burgi G^ptoid 
palely &^c. nos hallivi^ (Srti., return the constitution so and so; essfj^antepi. 
add that the recorder is amoveable pro maimesturis per i^, 

hallivos 4’ burgenses vel major, parfem eomm baiUvas ’ 

duos esse iWumus; I* Then* they shew Seijeant ITAitocrc 1 Lev. 50. 8.C. 
chosen to continue ad libitum^ and that at such a sessions 
of the,peace the serjeant had notice, but didj^^Rfnd; MoiLCawim. 
and that having notice to answer, he apcmiflplta an¬ 
swered, and by the bailiifs, burgesses, ana cW^||ll^al^, 

(the bailiifs being* then present,) he was turned out of IffiF 
said office. Et ullerius certijicamus giiod inhabiiantes villa 
pradicl, nnnquam nunatpati fuerunt per nomen ^Uvvorum, 
burgens.^ com. villa de Gippo^ &;c. This case nduded long, 
and was often argued upon several objec^^friis; and, 1st, 

The Chief Justice held, that Gippus and Gipwicus were 
different names, so that the writ was misdirected; %ut 
the«i they should have retur ned Ahe special matter acfcofd- |[ ^185 J 
ingly, and relied UpOVI uf forthat now they had admitted 
themselves to be the corporation to whom the writ was 
directed, by returning execution Sfc. And a corporation 
may have several names; and here it being started. Whe¬ 
ther a corporation should lose its old name by a new char¬ 
ter? the Chief Justice said. It would, where the new char¬ 
ter altered the very constitution in the integral parts of it; 
as if bailiffs and burgesses arc made mayor and alder- 
Salksld, Vol. II. 6 
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Hard. 504. 


1 Sid. 461. 

2 Cro. 540. 
Kayiu. 188. 
1 Lev. 148. 
1 Vent. 82, 


N on-attendance 
a good caust' of 
forfeiture of the 
office of recor¬ 
der. Bur. 1999. 
Defect of notice 
is cured by ap¬ 
pearance. Ante 
428. Str.261. 


A moUon must 
be for the matter 
chared. 


Ante 439. 


men, or mayor and burgesses, or where an abbot and con¬ 
vent are translated into a dean and chapter; but if the bai¬ 
liffs and burgesses villa de Gijtpo accept a charter, consti¬ 
tuting them bailitls and burgesses villa Gijnoici^ and giving 
them farther privileges, and that they shall be so called; 
this is a new name only, for the old corporation rtmiains 
in the integral parts of it. Powell being not satisfied in 
the iirst point, it vanished without resolution, by discover¬ 
ing that Gippo in tiie latter end of the return was with a 
dash, and in the writ without, so that then it was not ad 
idem. 2dly, Tlie whole Court held, that though the bail¬ 
iffs were only said to be present, they should be intended 
to be consenting, either actually, or as included in th.L 
major part. 3dJy, That the recorder (a) is bound to at¬ 
tend and assist at the sessions to direct the corporation in 
the proceedings of justice, and that his oflicc being a pub¬ 
lic ofhee relating to justice, non-attciidance is a good cause 
of forfeiture. 4thly, Though the summons or notice Ser¬ 
jeant Whitacre had to answer this charge set no time when 
he should appear, yet his appearing and answering cured 
the defect of notice in the time, and would have cured 
want of notice of the charge. Palm. 463. For though a 
man ought to be prepared, and have convenient time for 
that, yet he may waive this benefit if he will; but in' this 
case, his notice was to answer his non-attendance at a ses¬ 
sions of oyer and terminer, and therewith he was charged; 
whereas is turned out for non-attendance at a session's 
of peace, and indeed answered to that, though not charged 
therewith; which the Court held incurable and fatal, and 
ordered a peremptory mandumun, and that it should be di¬ 
rected a^gprding to the first writ, viz. Villa de Gippo, and 
must A<l |M iifer: and though ^\x. Raymond objected to a 
peremjgioly li^it, because he was only recorder ad libitum, 
'^VSid. 14.) non allocatur; for the corporation have not re¬ 
turned that; they have relied upon his misdemeanors, and 
not upon their power. 


(a) In the case of the v. the neglect, a wilful refusal. But it is 

Corporation of Wells, 4 Bur. >999., it otherwise with respect to a single in- 
was held, that a general neglect or re- stance of omitting to attend, when no 
lilMd to attend the«duty of a recorder particular business was expected, nor 
is a reason of forfeiture; a determined in 
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17. DOMINA REGINA r. THE MAYOR AND ALr 
DERMEN OF NORWICH. 

L 'as. 5 Ann. B. R. 2 Ld. Rajm. 1244. S. C.]] 

MAJVDAMUS to admit Launch to. be an aldennan of Settral inrttew 
■ JVorwich; they returned the charter of E. 4. Qriod al- 

dermani oncrentur ^ exmierenlur proui in London.; and that muirirfie^e^fA* 
in London, if a person be elected alderman by the ward, 
the Court of aldermen may refuse him; and that D. was isho^’i89. 
elected by the ward, but refused by the mayor and alder- 3 Lev. 46. 
‘men, because he had not received the sacrament in/’m 
-mfinnum tunc prox. antecedent, elextionemsiiam; and that he 3 Mod. 114. 
was turbulent and factious, and procured his election by 
bribery; eA quod non fiiit dectus. The Court agreed that 
several causes might be returned, and, that either^ not qua¬ 
lified, or not elected, Jiad been a good return; but the 
Chief Justice quoBtioned whether bribery would vacate the 
election, because it di<>not*appear to be an office concern¬ 
ing the administration of justice, and within the statute 
E. 6. Also the whole Court agreed, that as soon as D. 
was chose by the ward, it was an election, and that the bation in ano- 
aldermen did not choose, (having but one person' sent **>*‘‘- 
theip,) but approve; and that before^approbation, the elec¬ 
tion w'as complete; as a presentation is before the 
approves a clerk; or as a nomination is a perfect nomina¬ 
tion before the other presents. It follows then, that this 
return is repugnant, and the C-ourt cannot tell what to be¬ 
lieve; for at first they ad^nitan election, and avoid it; and 
yet at last tliey return, there was no election at all. A pe¬ 
remptory mandamus was granted {a). 

• 

(a) Return that the person was not mov^],kexv.ChurchwariensofTimn- 
elected ; and also |hat it was neces- ton, Cowp. 413. ci aile» 

sary for persons elected to be apfirov- • returned are inconsistent, 
ed by the lord of the manor, which must be quashed ; because the Ci crilt 
he was not, is good and consistent, cannot knoy which to believe; 
Wright V\ Fawcett, 4. Ilur. 2041. isanobjec,‘S4ontothewholereturft7jtlit 
So a return that the party was not du- if, of csjvsies not inconsistent, somlNil^ 
ly elected, and that there was a cus- gomrand others are bad,th.e Court may 
tom to remove ad libitum, according the bad, and send'diia 

to, which he was removed; for trial, v. fAe JUiryor 
might be in posses£::ca...4^f.;.i^<fb,and QT.R.456. Vide Sex v.theMayor 
either ground would justify his re- of York, 5 T. S. 66. 



Mandamus, 


496 ^ 

18. DOMINA REGINA THE MAYOR, &c. OF 

DERBY. 

^ [^Mich. 6 Ann. B. R.J 

Writ to one to Af.^JV2).4fA/t7S to tHc mayor, aldermen, and Capital bur- 

SiCT'itodo^e^ gesses oi Derby^ viz. Whereas J. and B.^iS^rc. removed the 
■Bt, ill. Vide party complaining from his office of burgess, commanding 
them to command J. and B. to restore him, was quashed; 
for it is ab-^urd that the wTit should be directe j to on,, 
person to command another. 


n Vide ante 433. 
pi. 13. 


19. ANONYMOUS. 


Several ou^ht A Makdximxis went to restore nine persons to the place 
"Tytob^resto office of common council-men; thcocoiistitution was 
red. 2 Lev. 27 , returned, and that these nine viere debile amoti. Holly 
G. J. The writ ought to be quashed: there ought not to bo 
SMod. 10, 11 . nine persons in one writ; the amotion ol one is not the 
Ante 433. pi. 13. amotion of another; their interests are several, and they 
2Saund. 116. may have been removed for several different causes; one 
for one fault, and another for another. How can^ we 
grant a joint restitution to them? Eyre was of the same 
opinion. 


1 Vent. 167. 
1 Lev. 109. 
Str, 578. 


C«7l 

.. ije\. 364, 
3f6,411. 


MARRIAGES.. 


1 Show. 50. S.C. 
131. 


In debt by baron 
and feme; ne 
unques acoouple 
is no plea. Doct. 
plaoit. 378. See 
1 Ijcv. 41. 1 Sid. 
13,64,387. 
2Rol.Abr. 551. 
pi. 1. 1 K. b. 41. 
Andrews 227. 


1. ALUE^YNE & l/X. V. GREY. 

[Mich. M. B. Ti n 

IN debt on a bond, the defendant pleaded nc xmques ac^ 
couple in loyal matrimony; plaintiff demurred, and had 
judgment, for it alters the trial; instead of trying per 
it puts the trial on a certificate from the ordinary; albd, 
2dly, It admits a marriage, but denies the legality of it; 
whereas a marriage de ^acto is sufficient, and, whether le¬ 
gal or not legal, is nowise material. 
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2. JESSON X’. COLLINS. 

I^Pas. 2 Ann. B. R.] 

MR. King moved for a prohibition to stay a sijit in the 
Spiritual Court, upon a contract of - marriage per verba de 
praseriti, suggesting that the contract was in fact per verba 
tie futuro, for which, if not performed, the party had reme¬ 
dy at common few. Holt, C. J. said, that though it were 
,pcr verba de futuro, yet it was a matrimonial matter, and 
the Spiritual Court had jurisdiction; and this was the 
great objection against actions at law, when first brought 
‘.up in these cases; but in answer to this it was held, that 
the remedy in the Spiritual Court was waived bjf betaking 
himself to damages for the breach: Also he said, that a 
contract per verba de praiscnti, was a marriage, v^J. I marry 
You: You ami lore mav. and loife; and this is not releasa¬ 
ble: Per rerba dt fuluro; J will marry you. I promise to 
marry you, &LC., which*do ribt intimate an actual marriage, 
hut refer it to a future act; and this is releasable; and as 
it is releasable, the party may admit the breach and de¬ 
mand satisfaction. He also said, he remembered this case 
upon evidence; assumpsit, in consideration that the plain¬ 
tiff promised to marry the defendant, pie defendant prom¬ 
ised to marry him; upon evidence it tims proved, that there 
was a promise; yet the defen^M producing a sentence in 
Ihe Spiritual Court, in disa]fl^^^mce of that ^,ontract, it 
was held good counter-evidence, alia the plaintiff was non¬ 
suit. A prohibitipn waa denied. 


6 Mod. 15S.S.C. 
Holt 158. 


Contract per 
verba de pr®- 
senti, or «ie fu¬ 
ture, rcjtially 
cognizable in the 
Spiritual Court, 
and their sen¬ 
tence binding. 
Vide 3 Mod. 

165. 5 Mod. 

511. 2 Lev. 15, 
16. 6 Mod. 155, 
172. 5 Rep. 51. 

3 Lev. 65. 

1 Salk. 24,25. • 

3 Lev. 65. Vi. 
liUtw. 68, 78,79. 


[ 438 ] 


Sec 2 IjCv. 15, 
16. acc. Str 961 


3. WIGMOljlp’5 CASEt 
TMich. 5 Ann. Bt K.*]] 


Sec 6 Mod. 155, 


THE wife sued in the Spiritual Court for alimony. In 
fact, the husband was an Anabaptist, and had a licence 
from the bishop to marry, but married this womfin accord¬ 
ing to the forms uf own religion. Elp'/Holt, C. J. 


By the Canon law, a contract per prassenti, is a 

marriage: As, I take you to my 
tract per verha defuturo, Jrvill takc,,rQlt^. 


it is of a con- 
If contract be 


>ontraci pei 
verba de prae- 
senti is a mar¬ 
riage. 3 I .ev. 65, 
411. 5 Mod. 
411. Swinb. do 
Sponsalib. Cm. 
El. 79. Holt 
459. S. C. 


EU, and thffty 


executed, and he it is a maU 

cannot punish for fornication. Upon a prohi^tion to ihe 
Spiritual Court of Peterborough (a). 


(a) By stat. 26 G. 2. ch. 33. s. I. ther by verba deprepsenti, or verba in 
marriages must be celebrated accord- fiitiiro, entered into after the 25th 
ing to the rules of the Church of JBngS ^arch 1754. The act does not extend 
land. Sec. 13. No suit shall be had in to ma|%||ges where both parties are 
the Spiritual Court to compel a mar- Quakdn or Jews, sec. 18. 
riage by reason of any contract, whe- 
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MARSHAL AND MARSHALSEA. 


See 6 Mod. 67. 
£25. 


1. ANONYMOUS. 


[Mich. 9W.S. B.R.] 

bc'a'trae Holly C. J. It was adjudged in the case of Sir Jo, 

prisoner, good. Lmthall versus Cookcy that the marshal might take a bond 
to be a true prisoner; but not to receive or take any thing 
of advantage or profit to himself, and that if he did, the 
bond was void at common law. 


[ 439 ] 


Jurisdiction of 
the Palace 
Court. 


2. ANONYMOUS. 

[Mich. 10 W. 3. B. R.] 

A Erohibition prayed to the ^MarshalseOy because 
they refused to ad^nit a plea, that neither of the parties 
were de hQspitio rems, ^er Holt, C. J. This is not Ihe 
court m^ioned Lord Coke’s case of the Marshahea, 
If the cause of actic^^rj^ twelye miles of London, 

this Courbfiolds i^ea. tljl^ parties are notdc hospi- 

tio regis; the pjiea is f||i^«j^Us, and%e will not interpose. 
But Trin. 11 W, 3. B, R, an action of debt was brought 
in the Marskalsea, on a judgment in B. R., and a prohibi¬ 
tion was granted. 


tJVbto. ^is must have been to the. PKiLce Court, 'v^ere neither plaintifi' 
nor defendfl fertii kt be of the kiug'llidatehnld ; but, in a Jait in the Marshalsea, 
hatff-ialSSl TO orthe king’s honieHoIi* . * ’* , , 


Earl tnarahal of 
England wasfor> 
mcriy marshal 
of the King’s 
Bench. 3 Salk 
320. S. C. 


\ 

SNOW r FIR^RASS. 

[Mich. 1 R. 24*d. Raym. 804. S.C.] 

Jk. the bail, and a breach 

the deIfelTdaift‘*’'i!idd not rendered 


^ff^self prWkoR *^r. Maresc^ domini regis. Mr. Kir^ ob¬ 
jected, that it was not good, without going on and saying, 
coram ipso r^e exislentis, for the king has another marshal, 
iz, the marshal of the household. El per Holt, C. J., and 
ell, Th^l^ma^hih of England ysias by his office mar^ 
‘ ! Bfnch, as appears by the book of H, 6., 

till tha time of King James the first when 


liof the 
'^d BO contii 
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this office was derived out of it; so that the marshal of the 
king is the marshal of the King's Bench; no body else can 
be understood; the other is mareschallus kospitii^ and never 
spoken of without that addition. 

The office of chamberlain of the King’s Bench.prison is 
inseparably incident to the office of marshal; and there'* 
fore a grant of the office of marshal, with a reservation of 
■Ttie office of chamberlain, is void. Per Holt, C. J. Mich. 
3 Ann. B. R. * 


MASTER AND SERVANT. 


I. BOSON t>. SANDFORD & AL. 

[[Midi. 1 W. & M. B. R. Intr. Hill. 1 & Uac. 2. Rot. S02.[) 

CASE against A. and B., part-^Ders of a ship, for 
that he put goods on board,, and me defendants under¬ 
took to carry them safely for hir^ bdt yet were so negli¬ 
gent that the goods were sjp|led. Upon not guilty 
pleaded, in evidence it appea^rldj^jtfiat C. and D. were al¬ 
so part-owners, and that,the s|iip Vas under the care of 
a master, to whom the goods were delivered; apd this 
being found specially, it was argued prOj,gRcr., 4iiipt me ac¬ 
tion i^grounded on the wrong, and may be smamsta^or 
any of the propt^^sw .^ffiere* was another 
started, and >6 owhef||^ were 

when in truth tl^ did not ^take; t)ut ili fact flie 
master super se suscepU 7 i^je, J Ece, held there was no 
dilferencc between a land^jpl'l and a water-c'.^rriei*, al(d 
that the m’aster of a ship was^feo ^more than a servant to the 
owners in the eye of the law; and that po he has 

of hypothecation, <^c. is by the civUj ’'Bt' r Holt, 

C.^J. The (Owners are liable in ro.'pt^ct of Jpe % tt, ai 

as*employing the masfer: for whoever bn^lc^ anqi 
is answerable for him, and undertakes for t^ 

that make use of him. 2dly, The Court hmd, that 
the owners were liable, for they are c" ed, in point of 
contract, as employers, and arc all equi ^ entitled to the 
freight. Either master or owners may bring an action for 
the freight; but, if the owners bring the action, they must 
all join; ergo they must all be joined; as the freight be¬ 
longs to all, so all arc equally undertaking; and a breach 


[ 440 ] 

See Vaug. 242, 
243. 2 Lev. 27, . 
17‘2. 3l.«v. 351, 
352. S. C. I 1). 

7. p.3, 8. p. 6. 

3 Mod. 321. 

1 Show. 29, 101. 
Comb. 116. 

2 Lev. 256. 

2 Show. 478. 
Carth.-58. 

3 Saik. 203. 

Skin. 278. Holt 
648. 

Goods are spoil¬ 
ed by the dmult 
of the master of 
a ship, employed 
by owners; the 
owners are liable 
in respect the 
freight. See 
3 Lev. 37,258. 

5 Mod. 91,340. 

2 Saviid. 260. 
Post 443. Ac- 
tioiiirUw against 
the owners; 
^Si«pd. 115.; 
‘ibTiar'C."* ?im- 

ptoys a servant^ 
undertakes for 
him. Vide prox. 
casum, 3 Mod. 
323. Moll. 208, 
209. But die 
action roust be 
brought against 
«U the part- 
,’owners. 1 Salk. 
10, 31. I Bulst. 
16. 4 iVfod. 17. 

3 Mod. 244. 

1 Mod. 18. 

1 Ld. Rayro. 

7VJ 

Hep. B. R. 

Temp. Hard. 

S5,194. 
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of trust ill one is a breach of trust in all; as where two 
make one officer, the act of one is the act of the other. 
3dly, The Court held this was not an action ex delicto^ but 
cx qniisi contractu^ and it was not the contract of one but of 
all: That there was no other tort but the breach of trust. 
Therefore liie Court gavc judgment for the defendant, 
because all the owners were not joined (a). 

(a) But a defendant must now plead plaintiff, i?/ce v. (S/iufc, 5 5ur. 2613. 
in ahatementytbat there are others who 2 BL Bep. 696. I he same was also 
ought to he, and are not, joined with decided m Mbott v. Smith, 2 Bl. Rep. 
him; and he will not be allowed to 947., where this case is commented 
give it in evidence, and nonsuit the updn and denied. 


i'avMis. Vale 


Master liable for 
the neglect of 
his servant, not 
the wilful wrong. 
See pro*, pag. 
ante 282. 

2 Cro. 202. 
Palm. 534. 

4 Leon.123. 

2 Sauiul. 345. 

1 Mod. 198. 
Hob. 206. 

3 Mod. 323. 
Hutt. 121. 

3la.v. 258. 

1 Show. 29. 

Post. C13, 614. 

5 Mod. 9, 340. 

2 Saund. ^0. 
Jlolt642. S. 

> BVi .* 

raWltrYstv. 


2. JONES D. HART. 

4 

[Mich. 10 W. 3. Coram Holt, C. J. Jit if'.si prius at Guild¬ 
hall. 1 Ld. Raym. 738. S. C.] 

A pawn-broker’s servant took a pawn; the pawner came 
and tendered the money to the servant; he said he had lost 
the goods: Upon this the pawner brought trover against 
the master, and it was held well, per Holt, C. J. 

The servants of 4, with his cart run against another c’ai l, 
wherein was a pipe of sack, and overturned the cart, and 
spoiled the sack; an action lies against So where a 
carter’s servant run his caft over a boy, it was held the boy 
should have his action against the master for the damage 
he sustained by this negligence. "So in .Lane and Cotton {h). 
a letter with bills in it was delivered at the post-office to a 
ser|pnt; it was held, case lay against the post-master and 
n^jt hgainst the«^ servant, unless he stole them, for tiicn he 
"|Ja wrong-doer^^s where a.gaol^ escape wi!- 

[ly; otherwise, if neglH^ently. Per Midt, C. J. 


1004. 

(h) The contrary was ruled to what is 
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A. 


Order to pay 
42&., being iliic 
for work uud la¬ 
bour ill huv* 
bandry,tbongk 
it do not ap[>ear 
such wages as 
the statute di¬ 
rects. Remedies 


Vide the case, pa. 1 7 


-1 »Bp^NA REGINA v. GOUCHE. 

[tech. 1 ^nnse,^.'R. 2 Ld. ^aym. 820. &. C.J 

iN ote^r was made by thV^sfTcef on Gouche, rtjci- 
tfiig. That ‘^'whereas 42 s. apd 4 d. was due from him to 
J. S. for work labour in husbandry, they order him to 
pay the same: Tllte exception was, that it does not appear 
to be statute-wages, and such only arc within their juris¬ 
diction. Per Pozoell and Gould. Though the statute gives 
them a power only to set the rate for wages, and not to 
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Master and Servant. 


order payment; yel, grafting hereupon, they have also 
taken uj)on them to order payment; mid the courts of law 
are indulgent in remedies for wages, as appears by its suf¬ 
fering the Admiralty to have cognizance of mariners’ 
wuges; and therefore they would intoiid it such wages as 
were within the statute: And Gould; J. cited a case, 7’Ac 
H^tng against Dummer, an order to pay for days-works and 
la’s \ur done, which was held well; for the Court will in¬ 
tend it within tlieir jurisdiction upon general words, un¬ 
less tlie contrary appear upon the face of the order, as in 
the ease, 2 Junes 47. for a coachman’s wages. Affirmed, 
JIo'l ubscntc. 


for wages are 
Cavoureil in ihe 
siiiie-rior courts. 
5 Mod. 419. 
Post pi. S, 485. 
pi. 40. 


Vi. earth. 156- 

Sir. 8. Fortcsc. 
318. 8tat. 

2. c, 9. 


4'. WARD r. EVANS. 

[Hill. 2 Ann. B.H. 2Ld. Raym. 928. S. C. Comyns 138, 

. S.C.] 


[ 443 ] 


WARD sent his servant to receive a note of 60/. of Act of a servant 
U., who went with him Ip Sir Stephen EVans’s shop, who TO!J^[e"”u,||ess 
'Indorsed <41’ 60/. from a note B. had upon him, and gave heacts’by au- 
'Wi^rd's .'Servant a note of 50/. upon one Wallis a gold- J'j* 

, , master, or he 

siniih, to winim the note ivas earned the next day by consents. See 

Ward 's servant: Wallis refused to pay, and that day broke; | [^^ 252 * 

upon ihis the, note was sent back to Sir Stephen Evans^ who comber. 451 . 

, rcfu^ed payment, whert'upon the action was brought. Et i 132,133. 

per Cur. if was lield, 1 st, That this was money received 5 'm"mi‘' 398 ’ 399 . 

by Sir Stephen Evnus. Ally’, That the act of a servant 6 Mod. sg.’s.C. 

shall not bind the master, unless he acts by’ authority of 521 

his minster; and tlierefore if a master sends his servant to Molt 126 . 

receive money, and the servant, instead of money, takes a , 

«,|l IjI 2 IIJI 4^ 1 * *1 *«« RC0» J^4.0C]* 

bill, and tlie master, as soon a.s told thereol, disagrees, he < 09 . videiBl. 

is not hound bylthis payment; buf; acquiescence, or &uy 

small rnatten-, will he proof of the master's consent, and Dac.^b."' 

that will make the act of the servant the act of the master. 56o. Fenn. v. 

Harrison, 3 T. 


R. 757. 4 T. R, 177. 

3dly, They"^ held this was no payment; for a goldsmith’s Goidsmrth’s 
note is only paper, and received conditionally, if paid; mwiicondltiim- 
and not otherwise, without an express agreement lobe ally only, wiih- 
taKen as casli. sWsMod. 

4thly, They held, that tlie parly receiving such note 36. Postso?, 
should have a reasonable time.to receive the money, as in 
this cas<q the next day, and is not obliged, as soon as he Moll. li. 2 .c. 10 . 
receives it, to go straight for his money (a). 


(a) Vide 8tr. 415,* 416, 508, 553, 171. Beawes 46U JTyd 29, 80. 
1175, 1248. Bailey 33, 73. 1 T. R. 

Salkeld, Vol. 11 . 7 
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In order for pay¬ 
ment of aervants’ 
wages, if it do 
not appear in 
what service, the 
court will intend 
it husbandry. 
Vide Post. 484, 
pi. 40. 6 iVlnd. 
419 . Ante pi 3, 
441. 3 Salk.261. 
S- C. 6 Mod.204. 
set. and Item. 

231. 3T.R.496. 


5. DOMINA REGINA p. LONDON. 

[Trin. 3 Ann. B. R .3 

ORDER was for payment of wages, reciting, That fwo 
persons were retained by London^ overseer of the works 
in the gardens of Hampton-Court, at so much per diem, an£ 
had worked there so many days; therefoife the order-'was, 
that London should pay them. Et per Cur, The* statute 
extends only to servants in husbandry, not to gentlemen’s 
servants, nor to journeymen with their masters. Had the 
order been general, viz. to pay so much to two of his la-- 
bourers, 4/'c., or two of his servants, the Court should have 
supposed them servants in husbandry; but here is no room 
for such an intendment, since the contrary appears. 


IP 


[ 443 ] 

Vide 2 Lev. 69, 
188. 228. 3 [.« V. 
87,258,351 S. 
C- 3 Lev. 320. 

4 Mod. 58. 

1 Show. 320. 

S. C. Caiih.216. 
Holt 465. 


MERCHANTS AND MERCHAN¬ 
DIZE. 


1. JEFFRIES V. LEGANDRA. 


[Hill. 2 W. & M. B.'b. Rott 659.] 


In policies w^r- ACTION on a policy of insurance; the defendantplead- 
raiiieO to depart ed non assumpBit, and the Jury found the policy, by which 
rfi*a» be*intendy fhc insurers undertook against perils of sea, pirates, ene- 
ciirfiaibai»*vii- mf^s, from Londipi to Venice, warranted to depart with 
^ster^'^'vidc*** conuoy. Et per Cur. The words warranted to depart with 
ante 4^. coiivoy m^n only, that he will leave the port, and sail with 
4 Mod 176 convoy, without any wilful default in the master; 

1 Salk. . 81 . therefore if, by default of the master, the ship is separated 
^ 8 ** 12 ’* 2 Keb taken, the ihgurers are not liable; but if there be no 
717 , 722 . ^ default, the master'having done all that could6e done, and 

the ship is separated and taken by enemies, the insurers 
ave liable; so if the ship be losb by""stress of weather, for 
they insure against these by their own agreement (a). 


(a) In the report of this case in 3 v. Ewer, Doug. 74.; though this case 
Lev. it is said, that the words to de- of accidental separation was allowed 
part wUh eonpoy extend to sail with to be no breach of the warranty. Vide 
convoy for the whole voyage; and the also 2 Str. 125Q. Dark, 397. 
same waa ruled accordingly in Lilly % 
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2 . LETHULIER’S CASE. 

[Mich.4 W.&M.B.R.] 

ACTION on a policy of insurance by the defendant at Warranted to 
London, insuring a ship from thence to the East Indies, war- yo^^iiliuntend 
ranted to depart with convoy; and shews, that the ship went from the place 
jrpm London to the Downs, and from thence with convoy, 
ana >-^as lost, ^fter a frivolous plea and demurrer, the MoUoy, i. h.a. t! 
case stood upon the declaration; to which it was objected, 
that here was a departure without convoy. Et per Cur. i Show. 
The clause, warranted to depart with convoy, must be constru- 32 o, 2 Satind. 
cd according to the usage among merchants, i. e. from such 
place where convoys are to be had, as the Dozens, ^c. (a) 

Holt, C. J. contra: We take notice of the laws of merchants 
that are general, hot of those that are particular usages. 

It is no part of the law,of merchants to take con^^oy in the 
Dozens. Vide Yelv, 136. 

• 

(fl) R. acc. Sir. 1265. Mr. Park, rally before the Court, and that indeed 
in his Treatise on Insurances, 344, ob- of late years it has been tacitly acqui* 
serves that this doctrine has been re- esced in ; for there never is a convoy 
'cognized in several other cases, in from the port of London, 

'• ’^hich the question has come coilate- 

3. MARTIN u. CRUMP. t ^ ] 

[Pas. 10 Will. 3. B. R. 1 Ld. Raym. 340. S. C.] 

TWO joint meVchants make B. their factor; one dies, survivowhi 
leaving an executor; this executor and the survivor can- Videi Show, 
not jein, for the remedy survives, but not the duty; and 
therefore on recovery he must be accountable to the exec- Comber, m. 

utor for that, ^ s. c. 2 Saund, 

• . IIG.-C— T-,., 

• 410, 1 Rol. Rep. 421. Com, Merchant I>* 

4. GREEN u. YOUNG. 

[Hill. 1 Ann. B. R. 2 Ld. Raym. 840. S. C.1 

4F after a policy of insurance a damage happens, and Deviation di«- 
tftemards, in the same voyage, a deviation; yet the as- fro^hauime 
Sured shall recover for what happened before the devia- o™™ Vidcaw. 
tion; for the policy is discharged from the time of the de- 
Viation only. pS‘349. et' 

Vide Shower 189. Kemp and Andrews: The remedy sur- 
vives between two joint merchants, but not the interest. 



Merchants and Mechandize. 




5. ANONYMOUS. 


Dctcnlion. 


[Hill. 1 Ann. B. R.] 

A SHIP infeured was in her voyage seized by the govern¬ 
ment, and turned into a fireship: The question was, Whe¬ 
ther the insurers were liable? i/o/Z, C. J. thought it was 
vrithin the word detention; but the cause was referred 


(a) This is a part of the preceding 
case, vide 2 Ld. Raym. 840.The point, 
"Whether insurers are liable for da¬ 
mages from detention of slnps by the 
government to which they belong? 
does not appear to have been judi¬ 
cially decided; but Mr. Fa^k observes 
(pa. 91), that the very general words 
made use of in policies go to support 
the idea entertained by Lord Holt ; 


and though he has found no cayc^here 
this point is expressly settled, yet it 
seems to have been taken as settled in 
many cases which have come before 
the (%mrt; that in the case oi' Robertson 
V. Ewer, 1 T. R. Cl., no question was 
made whether the insurers were liable 
for loss sustaiued'by such a detention, 
provided it^iad happened to property 
specially insured. 


Policy altered by 
oonBi'nt after it 


was wriueii,»'< 11 
S. C. Holt 469. 


Park. 3,4. 
Motteaux V. 
London Assu¬ 
rance Comp. 

1 Atk. 545. 


[410] 


6 . BATES r. GRABHAM & AL. 

[Oecemb. 3, 1703. Coram Holt, C. J. tit oisiprius at Guild- 

hall .3 

IN case on a policy of insurance, upon non assumpsit plead¬ 
ed, the case was, Mr. Crisp being at the West Indies^ sent a 
letter to Bates to insure goods on the Mary-Gallcy of St, 
Christopher Captain A. Hill commander, at London. 
Bates carried the letter to -SO/66s,who writ policies, and he 
by mistake made the assurance on the Mary, Captain Ha- 
slewood, commander, lire. This policy thus made wq^ sub¬ 
scribed by the.defendant, Tlie Mary-Galley was lost, and 
then Stubbs applied to the insurers to consent to alter the 
policy, to which they agrce.d, and the mistake was mend¬ 
ed. It was objected at the trial, that the Maiy was a stout¬ 
er ship than tlie Mary-Galley, and tiiat the insurers ought 
to have an increase of premium for the alteration. But it 
was held by Holt, C. J. that the action well lay, and that 
the mistake might be set right, and that Stubbs was a good 
witness; and he cited this case, which happened when 
Pemberton was Chief Justice: An insurance was made 
^m Ai changel to the Downs, and from the Downs to Leg- 
kom; but there was a parol agreement at the same time, 
that the policy should not commence till the ship came to 
such a place; and it was held the parol agreement should 
avoid the writing. 
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7. BOND c. GONSALES. 

fFebruary 14, 1704. Coram Hult, C. J. M nisi priu3 at Guild¬ 
hall.] 

CASE upon a policy, which was to insure the William- Deviation or not. 
Galley in a voyage from Bremen to the port of London^ rtruedw^^ing 
zeffrranted to depart with convoy. The case was, the galley to uaa^. S. 
set s.'il from BrSnen, under convoy of a Dutch man of war 
to the E'lb, where they were joined with two other Dutch 1 Bnr.*348. ’ 
men of war, and several Dutch and English merchant 
ships; whence they sailed to the Texel^ where they found Park!* 308 .* 
a squadron of English men of war and an admiral. After 
a stay of nine weeks they set out from the 2'exel, and the 
galley was separated in a storm, and taken by a French 
privateer, taken again by a Dutch privateer, and paid 80/. 
salvage. And it was rwlcd per Holt, C. J. that the voyage 
ought to be according to usage, and that their going to the 
Elb, though in fact out*of the way, was no deviation; for 
till after the year 1703, there was no convoy for ships di¬ 
rectly from Bremen to London: And the plaintiff had a 
verdict. 


8. THE MAYOR AND COMMONALTY OF LON¬ 
DON r. WILKS. 

t^Trin. 3 Annse, B. R.] 

A MERCHANT includes all sorts of traders as well and Merciaat, quid? 
as properly as merchant adventurers. Vide Spclm. Guilda^ 

Dy. 2J9. b. A merchant-tailor is a common term. Per 
Holtf C. J. (a). • 

(a) Ld. Ch. Baron Comyns, r^fer- reign parts. Dig. JIferckant, Jl- Th'«re 
ring to this case, says, “ Generally * are four species of merchants—mer-* 
everyone shall be a merchant who chant adventurers.merchants dormant, 
trafEcks by way of buying ahd'ietling ttdvellers, and merchants resident, 
or bartering of goods or any mer- S BrownU 99. 
chandizie within the realm, or in fo- 



MONEY. 


See 1 Salk. 25. 
2 Keb. 463. 
Latch. 84. 
Yelv. 80, &c. 
infra. 


DIXON r. WILLOUGHS. 

[Mich. 8 Will. 3. B.R.] 

Indebitafat^ IN case upon four several promises, there was a verdict 
lo^^fornkie the plaintiff, and entire damages. It was moved in 

Mineaa, well. arrest of judgment, that one of the promises was ill laid, 
80,^*^135.* ^ph! That whereas the defendant was indebted to him in 
28.’ Cro. Car. 13/. lOs. for iiinc guiiieas, he promised to pay, and 

guineas ad valorem, tSre.,' as he ought, and 

Lutw. 487 , 488. value being not ascertained by proclamation. Et per Holt, 
1 Salk. 9,22, C. J.: • 

311. 3 Salk. 1st, Any piece of money coined at the Mint is of value 

bears a proportion to other current money, and that 
cjomi}. 327 , 387. without proclamation. The unit was the old piece, which 
S. C. VkIcCo. was 20s. In King James the First’s time the unit was 
note to ^J proclamation raised 16d., which was the reason and oc- 

Lit. 107 . b. casion of the coin of guineas, and of their being IGd. short 

of the unit. 

2dly, There are guineas of 40 j. a-piece, and so we will 
intend these were, and that the plaintiff was satisfied the 
rest. 

3dly, That it was not necessary to set forth the number 
of the guineas; for in an indebitatus assumpsit the consider¬ 
ation is only set forth to shew it was not a debt by bond, 
^c, '■ 


' ide 3 Mod. 
131. 1 Mod. 18. 
Vaugh. 345, 

346. 3 Lev. 351, 
S52. 2 Jon. 53, 
64, 353, &c. 

2 Brownl. 296. 


F. N. B. 222. 

S. C. Comb. 84. 

1 Rol. Rep. 4. 

3 Inst. ISl. 

2 Inst. 540. 

Holt 475. 


1 Hawk, ek 79. 
1.14. 


MONOPOLY. 


EDGEBERRY and STEPHENS'. 

A GRANT of a monopoly may be to the first inventor by 
the 21 Jac. 1.; and, if the invention be new in Eng¬ 
land, a patent may be granted, though the thing was prac¬ 
tised beyond sea before; for the statute speaks of new ma¬ 
nufactures within this realm; so that if they be new here, 
it is within the statute; for the act intended to encourage 
new devices useful to the kingdom, and whether learned 
by travel or by study, it is the same thing. Agreed by 
HqU and PoUexfen, in the case of Edgeberry and Stqihensa 



MONSTRANS DE DROIT, &c, 


Vide 5 Mod. 5T, 
58. Byley Plac. 
Pari. 257,351. 
StauDdf. P. C. 
72. 


DQMINA REGINA MASON. 

[^Trin. 1 Ann. B. R.] 

IT was found by inquisition, that Ford had forfeited his 
office of warden of the Fleet, upon which it was seized into 
the queen’s hands. One Mason brought a monstram de 
droit in Chancery on the inquisition, and sets forth a title, 
and traverses Ford's being seized of the office, sq that by 
consequence he could wot forfeit it; the attorney-general 
demurred. The •cause was brought into JB. R, per pro- 
prias manus of the Lord Chancellor; and now it appeared 
that Mason's title, as set forth, was naught; whereupon 
Mason, as amicus Curios, insisted still that Ford had not 
forfeited, and so the queen had no title; and therefore it 
, was urged, that no judgment could be given for the queen, 
and that the whole record was here,,and the recoiSd being 
here, the whole record was to be affirmed or subverted by 
the judgment of this Court. El per Cur. The very record 
of the inquisition itself is not before us, but only the re- 
•cord of the monstrans de droit: For, as to the inquisition, 
the monstrans de dr^it recUes it, and concludes proul paiet 
per record, inquisitionis in Jilaciis Curios Cancellarios; and 
the monstrans de droit may set forth the inquisition, with 
an inihr alia, and oyer may be craved of jt. 2dly, The 
Court held, that though the very record of the inquisition 
was not so before .the Court, as that they could quaslf or 
subvert it, with respect to all persoifs or parties; so as no 
other person could at any time after come into QJhancery 
and shew his right, for that would be inconvenient; yet it 
was here with respect to the party plaintiff in this mon- 
strans de droit, so that if thereby a title appeared for him, 
the Court might give judgment; and if the inquisition be 
falsjded, it slbll be set aside, so far as to make way for the 
party’s right; and if the party’s right can be collected from 
the inquisition, it shall be affirmed by the judgment; so 
was Holland’s case, and so is *KeU 93. 3dly, They held, 
that if it appears that he that sued the monstrans de droit 
has no right, he cannot mend his case by exceptions to 
the inquisition taken as amicus Curios, though by those ex¬ 
ceptions it appears the queen has no right, or that a 
stranger has right: for the party that sues a morntrans de 


If the 

faiU in bis title, 
he oeoBot take 
advant^ of ^ 
want oi title io 
the crown, or of 
a stranger's title. 
S. C. Far. 32. 
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Vide Farea. Sf. 

The record rf 
the inquisition ia 
only before the 
Court, with re- 
si^ect to the 
plaintiff; but not 
in respect to 
other persona 
and pmes. 


VidetSalfc.S95. 
5 Mod. 57. 
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droit is a plaintif}^ and may be nonsuit. 4 H. 6. 1 And, 
if he fails in his own title, he is gone as effectually as if he 
were nonsuit, and no judgment needs to be given for the 
queen; accordingly judgment was given here, quod nil 
capiat per biltam suam de monstratione sua preed. 


[ 4 # 9 ] 

Vide 1 Chan. 
Cas. 2, 22, 59, 
102 166, m 5. 
SChan. C^s. 23, 
29,62,97,^1, 
206. 


Proviso, That 
future interest, 
if not paid, shall 
be taken as prin¬ 
cipal, and bear 
inter^, is void. 

1 Chan. Cas. 
229,52, 258. 

2 Chan. Cas. 35, 
59. Vide 

2 Atk. 330. 
Treatise of 
Equi^ il9. 


MORTGAGES. 


J. LORD OSSULSTON centra I.ORD YARMOUTH. 

[^Decem. 1707.,. In flanc.j 

THE Earl of Yarmouth made a mortgage to my Lord 
Ossulston, with a proviso, that if the interest was behind 
six months, that then that interest should be accounted 
principal, and carry interest. Et per Cowper, Lord Chan¬ 
cellor, this clause wa'’ decreed to be vain, and of no rise, 
saying, No precedent had ever carried the advance of in¬ 
terest so far, and that an agreement made at the time of 
the mortgage will not be sufficient to make future interest 
principal; but, to make interest principal, it is requisite 
that interest be first grown due, and *11611 an agreement 
concerning it may make it principal. 


Mortgagee or 
purclwer pre¬ 
cedent, though 
by defective con¬ 
veyance,shall be 
preferred before 
assigneesof com¬ 
missioners ot 
bankrupt. See 
1 Chan. Cases 
119,150,166, 
167, 201, &c. 

S. C. Eq. Ab. 


2. TAYLOR cpnlra WHEELER. 

[Mich. 8 Ann. In Cane.] 

A COPYHOLDER in fee surrendered to the use of the 
mortgagee in fee, and became bankrupt before present¬ 
ment, and there never was any presentment made; and 
the question was, Whether the assignee of,the commis¬ 
sioners of bankruptcy, or the mortgagee, should be pre¬ 
ferred? Et per Cowper, Lord Chancellor, Though the 
surrender was void in law for want of a presentment, and 
that might be the laches of the mortgagee in not procur¬ 
ing it yet the surrender has a lien, and bound the land 
in equity (a), and the assignee ought not to be in a better 


(a) As to the relation of the admit- ScotU ante 185, and the authorities 
tance to the surrender at law in Roe therein referred to. 

V. 4 Bur, 1959, Benson v. 
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/ 

case than the bankrupt, who was plainly bound in equity 

by this defective conveyance. Et come moy semhle^ he be- 564 .' Vern™ 6 r. 

came a trustee for the purchaser [mortgagee^ (a). 

(a) The creditors and assignees of persons, Co. Bank. L. 325. Vide Tyr- 
a bankrupt stand in his place, and are veil v. Hope, 2 Atk. R5S. Pye v. fiaic* 
subject to the same equity, and bound bux,S Bro. 595. Finch v. Lord fVin^ 
by all acts fairly done by him j for, al- chelsea, 1 P. Wms. 277. Jacobson yr, 
though the Court?will favour creditors Williams, id. 382. Bosvil v. Brander, 
as much as they can, it must be where id. 458. Bushman v. Pelh Cox^e note, 
they have a superior right to other ibid. Russel v. Russell, 1 Bro. 269. 


3. COPE ronlra COPE. 

* (^In Canc,3 , 

IF a man mortage lands, and covenants to pay the mo¬ 
ney, and dies, the pe^onf\| estate of the mortgagor shall, 
in favour of the heir, be applied to exonerate the mort¬ 
gage: So it is, though there was no covenant, if the mort¬ 
gagor had the money; ^because it was his debt, and he is 
bound to make it good though the land be a defective secu¬ 
rity; hut if grandfather mortgages and covenants to pay, 
and the lands descend to liis son, abd his son dies, having 
a personal estate and a son, the son’s personal estate shall 
not go in aid of this mortgage. A. mortgages his land to 
B., and after sells it to C. for 1000 /., which includes the 
mortgage money; C. the purchaser shall pay the mortgage, 
for he has made itTa debrin liimself: But it is to be under¬ 
stood that this exoneration is not to be allowed, unless there 
be personal assets sutficient to pay all legacies; for the 
mortgage shall be paid out of the land if there be not per¬ 
sonal assets to pay the legacies; and if by such payment 
assets fall short,’the legatees‘may, make such mortgagee 
refund (/>). 


Where personul 
estate shall be 
applied to pay 
ok mortgage in 
exoneration of 
land. S. C. Eq. 
Ab. 269. p. 2. 
Hardi. 512. 

[*450] 

1 Chan. Ca-s. 81, 
923,271, 285, 
286. 1 Chan. 
Rep. 98,148, 
18.1,191. 

2 Chan. Cas. 98, 
165, 187, 221. 

2 t ‘han. Rep. 
274, 396. 

3 Chan. Kep. 
212,213. Vera. 
36, 37 . 


( 6 ) The> doctrine upon this subject 
is collected in the follow'ing note, by 
Mr.fW, to the case of Howell v.Price, 

1 P. Wms. 290. “The personal estate 
o^a testator sitall in all cases be pri¬ 
marily applied to the discharge of hi.s 

f >ersona 1 tlebt (or general legacy), un- 
ess he, by express words, or mafnifest 
intention, exempt it, 2 Atk. 625.3 Atk. 
202 . Hasle.wood v. Pope, 3 P. Wms. 
324. French \.Chichester, 1 Bro. P.C. 
192. Fereyesv. Robertson, Bunb. 502. 
Walker v. Jack son, 2 Aik.624.Brid^e- 
man v. Dove, 3 Atk. 202. Earl of Jn- 
ehiquin v. French, Ambler S3., ^d 
Salkeld, Vol. II. 8 


1 Wils. 82. Samwell v. Wake, 1 Bro. 
Chan. Rep. 144. Duke of Ancas^er v. 
Mayer, 1 Bro. Chan. Rep. 454. Yet it 
may be exempted, as in Bampjield v. 
Wyndham, Prec. Chan. 101 . Wain- 
wright \. Bendlowes, 2 Vern. 718.,and 
Ambler 581. Stapleton v. Coh-ille.Cas. 
Pemp. 'Pali). 202. Walker y. Jackson, 

2 Atk. 624. Anderton v. Cooke, and Ky- 
naston v. Kynaston, (cited) 1 Bro. Ch. 
Rep. 45G. Holiday v. Bowman, cited 

1 Bro. Ch. Rep. 1*45. WeM v. Jones, 

2 Bro. Ch. Rep. 60 . Every loan cre¬ 
ates a debt from the borrower, whe¬ 
ther there be a bond or covenant for 
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myment or not. Cope v. Cope, supra. 
Jlowell V. Price, 1 P. fVms. ubi supra. 
Balsh V. Hyam, 2 P. fVms. 435. JfCvng 
V. ICing, 3 P. h’ms. 358. So it shall 
be, although such personal ilebt be also 
secured by mortgage, as in the said 
cases of Howell am\Price,('ope v.Cope, 
and in PocHey v. Pucklcy, 1 Vet'ti.oG. 
JKing V. King, 3 P. ffius. SGO.Oa/ton 
V. Hancock, 2 Jiik 436. Robinson v. 
Gee. I Vez. 251. Earl of ,* elvidere v. 
Rot .'ijort, 6 Bro. P. C. 520. J’hil ps v. 
Philips, 2 Bro. Vh. Rep. 273. Su lauds 
subject to or devised lorpaviuenl of 
debts, shall be liable to disuhaige such 
mortgaged lands eifi er dc'Ct^nded or 
devised, JBfl-/./io/o//o'«’ v.,M.ty, 1 .,11 
487. Marchioness of 'Pwe. dale v. Earl 
of Coventry, 1 Bro. Ch. Rep. 24(».; 
even though the mortgaged lands be 
devised expressly subjec; to the in¬ 
cumbrance, Serle \.St.Etoy,^ P.Wms. 
386. 8o lauds descended shall exo¬ 
nerate mortgaged lands devised, Gal~ 
ton V. Hancock, 2 Mk. 424. So un¬ 
incumbered lands and mortgaged > 
lands, both being specifically devised 
(but expressly aftei payment of all 
clehts) shall contribute in dischaige of 
such mortgage,Carter \.iinrnurdistort, 
1 P. Wms. 505. and 9 Bro. P. C. I. 
But in all these cases, the rlebt being 
considered as the pe sonal debt of the 
testator himself, the chaigeon the real 
estate is merely collateral 'fhe rule, 
therefore .is otherwise w heic the charge 
is on the real est£rte principally, al¬ 
though there be a collateral pei sonal 
security; Countess of Cu^'entry v. Earl 


of Coventry, 2 P.fr«i*.222. Edwards 
V. Freeman, 2 P. Wms. 437. Wilson v. 
Earl of DarVngton, 9.P. Wms. 664. 
note ; Ward v. Ld. Dudley, 2 Bro. Ch. 
Rep. 316.; or where the debt (although 
personal in its creation), was contract¬ 
ed originally by anothei,Cope v. ' upe, 
supra Bugut v. Oughton, 1 P. Wins. 
347. Leman \. JSi^ewinliam, I Vex. 51. 
Robinson v. Gee, 1 Vex. 251. Parsons 
V. Freeman, Jimb er 11 >. Lacam v. 
jMeriins, 1 Vex. 3 \ 2. Perkyns\. Bayn- 
tun, 2 P. Wins. 664. note ; Lawson v. 
Jludsov, 1 Bro. Ch. Rep. 58. Bhafto 
V. Stiaflo, 2 P. Wms. 664. note ; Bus- 
set V. Percival, ibid. Earl of Tanker- 
ville V. Fawcett, 2 Bro. Chan. Rep 57. 
Twedifell v. ddell, 2 Bro. Chan. 
Rep. 101 , 152. Biilinghurst v. Walk¬ 
er, 2 Bro. C/m Rrp* 604. With respect 
to the priority of application of real 
assets (when the personal is either ex¬ 
empt or exhausted), it seems, Ist, That 
the real estate, expressly devised for 
payment of debts, shall be applied. 
2dl\, (To the extent of the specialty 
debtsjjthe real estate descended. 3dly, 
Tlie real estate specifically devised, 
subject to a geneial charge of debts. 
Gallon V. Hancock , 2 JItk. 424. Powis 
\.Corbett,3 Jitk. SGG.Wt ide v. Claike, 
2 Bro. Ch. Rep. ^6 1, note. Davies v. 
Top, 2 tiro. Ch. Rep. 259, note. Den- 
ne V. Lewis, 2 Bro. Ch. Rep. 9.57. As 
to marshalling assets, vide note to 
Clifton V Burt, 1 P. Wms. 678. inser¬ 
ted 9 Salk.4\6. Videaho Coor’snote 
to 2 P. Wms. 664. 


Vitle Records 
665. Rules, &c 
597 |);'(>: 598. 
pi. 3 k 647. 
nl. 14. 

Vide post. 671. 

1. HINTON 7). HERN. 

[Hill. 9 ill. 3. B. R.] 

Franchise cannot TN a motion for prohibition to the university of Cam- 
bridge^ the other side^ insisted on their privileges, which 
ithashc^^ii^ are conhrmed by parliAient. El per Car. You must 
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Names op Purchase and Dignity. 4:456 

* 

plead them. The difference is, where franchises have 

been once allowed on plea, and are upon record in court, and is upon rc- 

there they may be allowed upon motion ever after; but, 

where they have not been allowed, it is otherwise; and so 5 ^ y’ (j 

it was held and done betw^een Castle and LilchfiekI, whei’e Casts». li. i65. 

the franchise of Oxford was pleaded; and so they were ob- 

liged to do here. 


2 . 


DOMINA REGINA r. LAYTON. 

(]Pasch. 4 Ann. B. R.] 

UPON a conviction of forcible entry, if a fine be set, en”* 

the conviction cannot be quashed upon motion, but the try,cmivictton 
defendant must bring his writ of error; otherwise if 
no fine be set, for then it may be quashed upon motion: 106 ,sra. 

Per Cur* • 


1 Sir. 474. 

2 Sur. 794. 


NAMES OF PURCHASE AND 
DIGNITY. 

50. 1 Show. 392. .5 Mod. 303. Ow. 81. Pop. 209. Noy 88. 4Co. 118. 6. 
0, 50. 1 Ld. Kaym. 303, 301, 562. 


[ 4 . 51 ] 

Hob. 129. 

I Vent. 1^2. 
Lit.R. 181, 

2«1. Yelv. 34. 

1 Sid. 40. 1 Lev. 
Co. 53. 1 Salk. 


AN indictment Was preferred against two chairmen for a Indictment for 
battery upon 'I'komas Lord Marquis of Carmarthen^ who ^e’seldest 
was oftlled up to the House of Lords by the name of Lord wn, styling him 
Osborn; and it was held by the Chief Justice, that there sJcoi^d^tUle'^a^ 
was no such person, or at least the Duke of Leeds was the cording to com- 
person, and not the prosecutor* A^ the Old Baily^ on€ was Hj”" 
indicted for stealing the goods of the Earl oi Kingston^ who .539,512. Par- 
was the eldest son of the Marquis of Dorchestat, and the 6 ^^^’ 

defendant was acquitted by the opinion of all the judges, .503. Garth, 
for he was only Mr. Pierpoint. In the House of Lords, 
complaint was made against the Marquis of Carmarthen^ 28^ 38. ’ 

for breach af privilege, and the House said there was no 
aitth person. The defendants were acquitted. 


2 . [THE PRESIDENT AND COLLEGE OF PHY- 

SICIANS, LONDON, t). SALMON. 4 Mod.47. 

[Trin. 13 Will. 3. B. R. 1 Ld. Raym. 680. S. C.] 

DEBT was brought in the name of the President and Corporation may 
College of Physicians, on the stat. 14 H. 8 . c. 16., lor their nam« 
the penalty oibU per month fApractising physic in Lon- noSSSSJ’ 
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Names or tuRCflASB and DiGNn*Y, 


ao express pow¬ 
er given to sue 
by unoUier. See 
Lutw. 510, &c. 
663. Cro Kl. 
357. Ha'd. SOI. 
Hob. 210. Vid. 
6 Mod. 44. 

2 Bulst. 185. 

R. aoc. 1 Ld. 
Raym. 163. 


[4SS] 


On a ceitiorari 
to remove or¬ 
ders,the name of 
the parish in the 
writ, and that in 
th*i order, must 
appear to be the 
same. V idc ante 
434. pi. 16. 

1 Salk. 145,146, 
151. March 
112. 1 Lev. SO. 
1 Bulst. 1S9. 

1 Keb. 165. 

Far. 97. Post. 
472. 


don without licence; and, upon demurrer to the declara¬ 
tion, this exception among others was taken, that the ac¬ 
tion ought to be brought in the name of the College only, 
or the President only; the words of the patent being, quod 
ipsi per nonnina presidents coUegii, seu communitatis faculta- 
tis medicina, London, shall sue and be sued. To this it war 
answered, that they are incorporated by the name of Pre¬ 
sident and College, and have in consequence of that a pow¬ 
er to sue and be sued by that name; and this power is not 
taken away by the additional affirmative power which is 
farther given to them. 10 Co. 28. b, 30, 123. 1 Ro,Ab. 

513. Fiiz. Brie/, 485. 5 E. 4, 20. 16 //. 7. 1. 20 i/. 6. 4. 

44 E. 3. 6. 6 . 11 H. 7. 27. 13 H, 7. 14. And judgment 
was given for the plaintiff. 


3. Domina Kegina v. The Inhabitants of Barking, 
Needham Market, and Darmesden Hamlets. 

[Pasch. 5 Ann. B. R.] 

A CERTIORARI issued to remove all orders concerning 
the inhabitants of the parish of Barking, JVeedham Mar¬ 
ket, and Durmesden kamlets, and the orders mentioned 
Barking, and JVeedham, and Darmesden hamlets, witliout 
Market, Serjeant Weld argued, that they must be taken 
to be the same. 1 Sid. 64, Writ was to the Justice of 
Chester; return was by the Chief Justice; and 1 Ro, 334. 
Award and a liberty of a city is thec.ame: Holt, C. J. 
The Chief Justice of Chester in his patent is called justicia- 
rius, and there was but one till 18 Etiz, c. 8 ., whicl^ gave 
the queen power to make another, who is styled alter Justi- 
ciarius, and the first justiciar, and so our writs are direct¬ 
ed ; Sve therefore take notice of him, aiid do not regard 
his calling himself Chief Justice. The reason of 1 Ro, 
334. is, that a ward of a dtp is no venue, therefore the 
venue is from the city, A jury may come from a lieu co¬ 
nus out of the city, not from a lieu conus within a city. If 
JVeedham and Mecdham Market be the same hamlet, so it 
should have been returned; but we cannot take notice t|liat 
there is no such hamlet as Needham Market, If trespi^ss 
qime clausum fregil at Needham were brought, and the 
plaintiff proved a breaking Market, he must he 

nonsuit. 


(a) Sid. 326. 2 Cro. 222. conir. 
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* 

NOVEL ASSIGNMENT. 


Vide 1 Mod. St. 
and Sj^stem of 
Pleading, tit. 
Novel Assign¬ 
ment andDoct. 
Plaeit. 379, 380. 


1 . COOKE ». EVANS. 


QTrin. 2 Ann. B. R.] 


TRESPASS for taking the cattle in D. The defendant 
pleaded, that the locus in quo was twenty acres, 4^c., where 
he had common, and justifies for damage>feasant; the 
plaintitf replied, that he look tliem in such a place, [car. 
another.] And it was agreed per Holt, C. J. and Powell, 
that the plaintiff might have a new assignment, which 
they told Mr. Southo'i^e, subridendo ; who neither confess¬ 
ed nor avoided Ms bar, but gave it the go-by. 


Where defbnd- 
ant by plea 
makes a tranidt- 
ory b'espus Ip- 
cal, the plaihtBF 
may make a new 
assignment. 
HqB.W. 2Cro. 
141. OarOi. 176. 


2. HELVIS V. LAMB. 

[Hill. 2 Ann. B. R] 

TRESPASS for taking and cariying away his goods in 
D, The defendant pleaded, that the loctis in quo was bis 
freehold, and that he took the goods damage-^asant, ^c. 
The plaintiff demurred generally, and had judgment; for 
the action being transitory, there is no locus in quo iuppo- 
sed: Otherwise hi tresjiass quare clausum fregit m D., the 
clausum is a locus in quo ; but in the principal case there 
is ncn place in particular supposed, only D. is alleged for a 
venue ; therefore if the defendant will make the place mft' 
terial, it must come on his part to shew a place certain*. 
Also in trespass quare clausum fregit in D., if the defend¬ 
ant pleaded liberum lenementmn, a^ issue be joined there¬ 
upon, it is sufficient for the defendant shev/ any close 
that is his freehold; but if the plaintiff gives the close a 
name, he must prove a freehold in the close named: So ad¬ 
judged in C. B., and the judgment affirmed in B. R, upon 
a writ of error. 


Where the place 
is made material 
by Uie defend¬ 
ant’s plea, he 
must shew it 
with certainty. 

S. C. 6 Mod. 
117,119. Carth. 
176. Com. 
Pleader 3 M. 24. 
vol. 5.3d edit, 
pa. 804. Hob. 
16,176. 3 Cro. 
812,897. Poph. 
139. Tri. p. 

Pais 378. 2 CfO. 
694. Dy. 23, 
147. Yelr. 167. 



NISI PRIUS 


DutringM frith 
a blank for the 
cause of action, 
amendable, S.C. 
Holt 496. Au¬ 
thority of a 
Judge of nisi pri- 
us k by oom- 
xnisnon of assize. 
Vide post. 456. 
Raym. 38, 73. 

2 Inst. 424, 


2 Inst. 126,127. 


Want of a dis¬ 
tringas is aided 
by verdict, ill 
dutriiigas not. 
Danv. 1 part 

nsT. 

Tri. p. pais 57. 
Hob. 246. 

3 Cro. 622, 258. 


BULLOCK p. PARSONS. 

QPas. 4 Ann. B. R. 2 Ld. Rajm. I14S'. S. C.") 

IN debt; after verdict for the plaintiif, Mr. Eyre moved 
in arrest of judgment, that the dislrinffas was with a blank, 
and dehiti (the cause of action) omitted; so it was a disirin- 
gas in another cause. On the other side it was urged to 
be as no distringas, and aided by verdict; and that it was 
amendable. Hob. 246. 2 Cro. 528. The Court .made 

two questions, 1st, Whether the judge of nisi prins had au¬ 
thority to try this issue? Et per Holt, C. I'he authority 
of the judge of nisi prim is not by th^ distringas, but l>v the 
commission of assize; for it is the 13 E. 1. c. 30. which 
gives the trial by nisi prim, and by tliat statute the trial 
by nisi prim is given before justices of assize; and at first 
these trials by nisi prim were always had and made upon 
the venire facias, and indeed the clause of the nisi prim is, 
by the 13 E. 1. c. 30., Expressly ordered to be inserted in 
the venire facias; and trials by nisi prim continued to be 
upon the venire facias till 42 E. 3. c. 11., which requires 
that tile names of the jurors be first returned into court. 
By this act two inconveniences were remedied. 1st, The 
p^irty might now be prepared to fnakc Ms challenges, the 
pannel being first returned into court, which was not be¬ 
fore; and, 2dly, The defendant was prevented by* this 
means to cast an* essoin at nisi prim, which was used fre¬ 
quently before; for, by Marib. c. 13., the defendant was 
allowM one essoin, and that arf'ter issue joined upon the re¬ 
turn of the venire: By consequence, when that was return¬ 
ed at rvisi prim, Hfe could essoin at nisi prim; but now it is 
returned above, he must essoin above, and cannot now es¬ 
soin at the trial, because the trial is upon the distringas, and 
not upon the venire. 3dly, The Court held no distringas, 
or the want of a distringas, to be aided by verdict, but an ill 
distringas was not; and remembered a case, wherein Saun¬ 
ders, of counsel at the bar, dropped the distringas out of 
his hand, that he might want .a distringas, which would be 
aided, and not keep and shew an ill one, which would be 
naught. Also they held it amendable, and gave judgment 
pro quer. 
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NONSUIT, &c. 


1. ALLINGTON r. VAVASOR. 

LTrin. 12 Will. 3. B. R.3 

A LATITjIT was sued out against four defendants in 
trespass; the plaintiff was nonsuit for want of a declara¬ 
tion, and the defendant’s attorney entered four nonsuits 
against him; and it was held to be irregular, because the 
trespass is joint, ;jnd though the plaintiff may count seve¬ 
rally against the defendants, yet it remains joint till it is 
severed by the count (t). 

(a) R. similiter on a judgment of nonpros, 4 Bur, 2418, 


2. LOVER r. SALKELD. 

[Trin. 12 Will. 3. fe. R.] 

TRESPASS against two defendants, and verdict for the 
plaintiff; one defendant being an infant, the plaintiff took 
judgment against the other, and entered a nonpros, after 
the judgment against the infant. Upon this judgment 
the plaintiff sued out execution, upon which error was 
brought: And Mr. Morthey objected, that the execution 
and judgment could dot vary from the demand of the writ; 
Raymond contra. Torts are several, and the plaintiff may 
as well enter a non pros, quoad one,defendant upon trial 
by verdict, as if one defendant had demurred, and verdict 
against the other; and that a non pros, may entered 
after judgment as well as before; and for non pros, enter¬ 
ed after judgment, he cited 15 £.4. 26. 14 £. 4. 6. Hob. 
71. 1 Ro. Rep. 379. 2 Ro. Mr. 100. pi. 5. Holt, C. J. 

said, he supposed those were interlocutory judgments 
wherein it might well be, but a final judgment differed; 
for that being once wrong, a subsequent entry would not 
set it right. Adjournatur. • 


1 Sal. 21. 

6 Mod. 95,261. 
Hard. 126, 153. 
Raym. 38, 73. 
Pareil. 32, 48, 
86 . 


In trespau 
against four, 
there can be bat 
one nonsuit for 
want of declar¬ 
ing. 


Non pros, may 
be entered as to 
one defendant 
after interlocu- 
toiy judgment, 
not t^r final. 
Vide 1 Cro. 
Hager v. Wood. 
Co. Entr. 650. b. 

676. b. Kast. 
Entr. 582. b. 
Hob. 70, 108. 

11 Co. 50. b. • 
3 Cro. 762. 

Vide Doug. 169. 
(161.) 



Nonsuit, &c. 
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S. C. F»wsL 32. 


Where the de¬ 
fendant files bail 
without arrest, 
plaintiff may be 
non-prossed. 
Cartb. 172. 


[456] 

S.C. 1 Salk. 21. 
6 Mod. 261. 

Vide 11 Co. C5, 
66. 6 Mod. 95, 

262. 1 Sid. 420. 
1 Vent. 32. 

5 Mod. 208. 
Hard. 126, 153. 
Comber. 18. 

Entries of non 
pros. 6 Mod. 25, 
216. 8 Co. 58. 
SKeb. 521. 

5 Mod. 394. 
Hard. 126,153. 

1 Uol. Abr. 786. 
pi. 2. 


Judge of nisi 
prius may re¬ 
ceive a non pros, 
at the assizes. 
Vide ante 454. 
Raym. 58, 73. 

12 Ed. 2. c, 4. 


3. COOKE V. FOSTER. 

QTriri. 1 Ann. B. R.] 

IF a man appear at the day of the return of the proc.ess 
and put in bail, though he never was arresle-J, nor the pro¬ 
cess returned; yet if the plaintiff does not declare against 
him in two terms, a non pros, may be ente» ca against him. 


4. GODDARD p. SMITH. 

[Mich. 3 Ann. B. R-j 

A DISiCHARGE by nolle prosequi upon an indictment, 
is not sufficient to maintain an aclfbn for a malicious pros¬ 
ecution. Vide this case, title Action snr leXkise, pi. ll.p. 21. 

Fide Co. Ent. 650. d. In Irespass, several issues, one 
found for the plaintiffi, IS/ super hue idem quer. gratis hie m 
Cur. cognovit se ultenus nolle prosequi versus le defend, de cce- 
leris exitibus, upon whicli here is an cat inde sine die, and the 
plaintiff has judgment for the other; tt vide ibi 676, li/c., 
issue for part, and deamrrer for part, in an action of tres¬ 
pass, and verdict pro quer. u|)on the issue; upon which the 
plaintiff enters a non pros, in this manner: Et super hot 
idem quer quoad matcriam preedict, unde partes prmdicl. posne~ 
runt se in jud.i''iutn faletur se nolle nmteriam illam, ^c., ulte- 
rius quovismodo inlromittere: Ideoddem dtfendetis eat ind.e sine 
die, S/ superinde idem qnerens petit judicium de darnpnis 
prcbdicl. «Src, Ideo considcratum esl, that the plaintiff re¬ 
cover; and tha t the plaintiff be amerced pro falsa clamore 
as to the rest, quod defendens eat inde sine die. Vide tin 28. 
Jury came in with their vendict, and the plaintiff was non¬ 
suit, and the entry is, super quo qnerens solemniter exaclus 
non rcvchit, nec. est p'rosecutus billam suam, super quo consid- 
eratum est quod nil capiat. 


6. GREEVES p. ROLLS. 

[Pascli. 4^Ann. B. R.] 

THE judge of nisi prius may receive a non pros, at the 
assizes; so it was held by two judges, and that judgment 
was affirmed in the House of Lords against the opinion 
of Holt, C. J. For before the statute of York, the jus¬ 
tices of nisi prius had^no power to record a nonsuit or de¬ 
fault in the country, and consequently have no power now 
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Notice, &c. 


to enter a non pros., which is not within that statute. At 
cominoii law tliey could not record a non pros., default or ft^some 
nonsuit. JVolo.; The principal case was, ejectment against Sic.and 
several, who all entered into the rule of lease, entij, and 
ouster; at the assizes some would confess, ant^ others j-o on ns to the 
would not: The plaintilll as to those ‘who would not con- ^ 

fess, cntcn'tl aaon pros., and went on agaiii^l the otlicrs, latter, 
and recovered; upon this a rule wets made, that in like ca¬ 
ses the plaintitF.sliouldgo on against (hose* who would con¬ 
fess, and as to those who would not, should he nonsuit; but 
that the cause of the nonsuit should he exjvressed in the 
record, viz. bcctiuse those defendants would not confess 
lease, 6ntry, tind ouster; and mxai the return of i\\c postea, 
the (^ourt would he informed what lands were in the 457 J 

possession of tho.se ilefeinlants, that the judgrneiil might he 
entered against tin*, casual (>joclor as (o them (e), • 

It was agreed in thc*arguing of tliis c.ause, that where wiiere scvorai 
then* are scvt'ral* defendants, and they .sever in plea, 
whereupon issue is joined, that the plaintilF may enter a umr onwr nou 
7 um «ro.?. as to one defendant at any time before the record pros, “gamstone, 
IS sent down to be tried at nisiprius. 


down. 


rrcoi'd sent 
2 Uol. AIjr. 100. Hob. 70. 


(n) This case i.s reported in 12 JHod. 
Ga I. as of////, 13 IF. It appears that 
the case was, that tlie plaintilF entered 
a refro.vif at nisi prifis ns to one de¬ 
fendant, which the (’ourt held to be ir¬ 
regular; and it was laid down, that 
where, there arc several dclVndants, 
and one refuses to confe'^s, he 
should l^e acquitled,[not that the plaiii- 
tifF shouhl be non.sint as to him ;j and 
thereupon judgment should be given 
against the casual ejactor. And, as in 


] Itur. 359. the report in Salkeld is 
stated to be wrong, the case was pro¬ 
bably as reported 111 12 Jlfocl. Fide 
also the reports of this case, 1 Ld. 
llaym. 7IG. Comyns \15. 

If the plaintitrobtains judgment by 
default against one defendant, he can¬ 
not be nonsuit as to another, Weller v. 
Gaytan, 1 Bur. 358. Harris v. BuUer~ 
leif, Cotap. 485. Hannay v. Smithy 
3 T. IL G62. 


NOTICE, &c. 


I. L4Z1ER v. DYER. 


Vi<k* 5 Mod. 96, 
129, 257, 3d0, 
412, See. 

2 dhow. .“IG, 

2 rev. 21, IOC, 
1.5*2. Lulw. dOd, 
409, See. S. C. 
Eost. CjO. 


[Mich. 2 Ann. B. R.] 

ISSUE being joiiled and entered, as of Trinity term, ifthert* be no 
the plaintilF rested till the Trinity term following, and 
then gave notice of trial after the term; and a venire facias terms, there 
SALKEtn, VoL, II. 9 
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Nuisances. 


be a term i and distringas was taken out in the vacation, but tested 
VWe^post." 45. entered as of the term. Et per Cur. This is not sutii- 
1 Mod. 1. cient notice; for though in law, this was a proceeding with- 
6M^ 57 ’s^ in the term, yet in fact it was a proceeding in vacation, 

called i^rauid and therefore there was not a term's notice of trial. 

Tcrs. Dvei'. 

1 Keb. 112. 1 Sid. 34, 231. 2 Lilly 151, 356. 2 Bl. Rep. 784. Doiig. 71. Ptr. 531,1164 


Notice not ne¬ 
cessary to be al¬ 
leged,where tlie 
thing can be in¬ 
tended to bo 
known without 
it. See C Mod. 
182, 200,2.59, 
288. 4 Mod. 
230, 239. 

S Mod. 330. 
Fares!. 143, &c. 
5 Com. Dig. 
tit. Pleader, 
c. 61. pa. 3^. 
c. 75. pa. 367. 

3d edit. 


2. SMITH «. GOFF. 

[Pas. 4 Ann. B. R. 2 Ld. Kaym. 1126. S. C .3 

PLAINTIFF declares, That whereas H. owed him 
30 A by bond, the dcfer.daiil promised, that, if the plain¬ 
tiff delivered up the said bond, ho would pay him the said 
30 ami says, he delivered up tlic said bond to //., nndr 
the defendant had notice, and hrwl not paid it. On 71011 
assumpsit pleaded, verdict tvas for the plaintiff. Ujxm 
motion in arrest it was held, lot, That delivery must be in¬ 
tended to the obligor, for that is properly a delivering up; 
and delivering up must be construed the most effectual de¬ 
livering; which is such as that the bond may be cancelled. 
2dly, There needs no notice, because the defendant knew 
whom to resort to; ayd the difference ie, where a person is 
named, and where not. 


[458] 

Vide 9 Co. 57. 
&c. 5 Mud. 242 
l^ym. 74. 

6 Mod. 145. 
Vaugh. 333, 
340, 358. 

1 Mod. 55, 76, 
168, 202. 


NUISANCE. 


1 . REX &L REGINA i;. WILCOX. 


[Hill. 1 W. & M. B. R.] 

b”gen?^par- THE owner of the glass-house at Lamkt/^was indicted 
don, but abate- for maintaining that house, being a nuisance, and was’eou- 
aed'viX^Vau'h dieted and fined; and now it was moved, that by the act 
333 . 1 Hawk? of general pardon the defendant was excused and dischar- 
**Hawi^c 37 both as to the fine and the abatement of the nuisance: 

rec. 33 . Piowd. But the Court upon consideration held, that he should be 
417. 12 Co. 30. discharged only as to the fine and not as to the abalement, 
for that is not a punishment of the party, but a removal of 
that which is a grievance to other people, and any person 
may abate a common nuisance. 
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2. PALMER contra POULTNEY. 

{^Mich. 8 Will. 3. C. B. 1 Ld. Rajm. 276. S. C. named 
Shalmer v. Pultney.] 

QUODpermittatprostcrnere quondam ondificia ad nocumcnt.^ 
i^r. And the Court held, that a. quod permittat will lie de. 
(Etfifido : hut V'idr. JVoy 68. 3 Cro. 520, 402. It lies not rffi 
mole, F. JV. B. flO., it lies defubrica, F, M. B. 184., which 
the Court held as uncertain as cndijicium. Also there 
may be a building without a name; and the Court held, 
that whether the nuisance was by the tenant or a stranger, 
the [)laintiir may maintain a quod permittat, for it is the 
same prejudice to the plaiiitiir. F. A''. B. 184. Et nota; 
In a quodpermittat^ihe jury have a view; but that did not 
wei<xh with the Court, for tliey said that could J3C no di¬ 
rection to the sherilF, tTiough it might to the jury. 


3. J.ODIE r. ARNOLD. 

[Mich. 9 Will. 3. B. R.] 

TRESPASS for breaking his clos^, and throwing bricks 
and other materials thc;re lying erga conjectionem domus de 
novo erect, into the sea; the defendant shewed it was a nui¬ 
sance, being a house built across the way, and that he pull¬ 
ed <l(»wn the walls,and they rolled into the sea. The 
plaintiirdemurretj, and judgment was given for the defen¬ 
dant: And, *lst, Tlie Court seemed to agree, that the 
trespass, which is justified, is not the trespass complained 
of, for that was throwing materials there lying; this, 
which is confessed, iS pulling down a waft. 2dly, That 
when //. has a r^ht to abate a public nuisance, he ^ not 
bound to do it orderly, and with arf little hurt, in abating 
it, as can be; and therefore was not answ'erable inythis case 
for the rolling into the sea. In the case of James against 
Howard, the defendant might have opened the gate with¬ 
out cutting it down; yet the cutting was lawful; and the 
Court denied HilP& case, 3 Cro. 384., that matter of ag- 
girfivation iTeed to be answered. But, 3dly, the Court 
held, that the declaration was repugnant and insensible; 
there could not be materials towards the building of a 
house erect., which is already liuilt. 


See % Mod. 23S, 
Lutw. 1586, See. 


Quod permittat 
lies de sdificio. 

9 Co. 63, 54. 
Cro. Jao. 555. 
Cro. Car. 185. 

1 RoL Hep. 394. 
3 Hulst. 197. 

1 Jones 222. 
2Rol. 144,145, 
565. 


In justitlcation 
by abatement of 
a nuisance, it 
need not be. 
shewn that he 
did it, doing as 
little hurt as 
could be. 

1 Jon. 221. 

1 ilawk. c. 7S. 
sec. 12. 

[* 469 ] 


Cro. Car. 184, 
185. Vide 5 Co. 
Penruddock’s 
Case. Mo. 705. 
3 T. K. 292. 

1 Lev. 31. 

1 Salk. 213y 
408. 



Nuisances. 




5 Mod. 116. 

S. C. Vide prox. 
pag- 

In case for stop¬ 
ping lights, it 
must appear that 
the lights were 
Ancient. See 

6 Mod. 116, 

314. 1 Mod. 55. 
1 Lev. 122, &c. 
& infra. 2 Lev. 
194. 9 Co. SB. 
Cm. El. 402. 
Consuevit after 
verdict in such 
action, imports 
usage time out 
of iniml. G Mod. 

20, ai.'i.aid. 
Comlter. 481. 

S. C. 1 Vein. 
274,237. .Show. 
7, 04. 3 Mod. 
48. 3 Kcb. 133. 
Pop, iro, lliitt. 
136. Hob. 131. 
Carth. 454. 
Cases B. R. 215, 
635. Holt 500. 


3 Lev. 133. 

1 Vent. 239, 
248. 


H.erects a house 
which stops my 
lights, 1 may 
pull it down. 

See 6 Moil. 314, 
&c. supra. 

1 Vciit. 237, 
2.39, 274. 2 l.«v. 
194. Ray. 87. 

1 Sid. 167. 3 Bl. 
Com. 5 . 
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b. C. ante 459. 
and G Mod. IIG. 

F. N. B. 124. 

H. Cro. Jac. 

373. 1 Vent. 48. 
1 Motl. 27. A 
tenant fw’ j^eaia 
erects a nui- 
. 8attep,aud makes 


4. ROSEWELL r. PRIOR. 

[Mich. 10 Will. 3. B. R. 1 Ltl. Rajm. 39. S. C.] 

IN an action upon the case for erecting a shed upon the 
defendant’s ground, so near the plaintifl ’s house that it 
stopped up his liglits; the plaintiiT declared, that he was 
possessed of a house which had window's jn-rr quas lumen in- 
ferebalur 6/ inferri consuevit. After verdict for the plain- 
titf, it was moved in arrest of judgment, that the house 
was not said to be an ancient messuage, and the defendant 
appoiiretl not to he a wrong-doer; for one may erect ;isited 
on his own ground against another's windows, if they arc 
not ancient lights. 3 Cro. 118. And all the precedents 
of stopping lights have it, either antiquum mcssuogivm or 
anliqua hunina. 1 Cro. 325. Pop., 170. 2 Cro. 373. Yelv. 

215. Srd per Cur. The word consuevit ipiports usage time 
out of iiiiiul, and we must intc^nd, after veidicl, that usage 
time out of mind was proved; and so indeed it was in this 
case, for otherwise the jury could not ha\C‘ found for the 
plaintiff’. The Court seemed to think this declaration 
would not have been good upon demurrer. 

Jlly Ent. 31, 82, 83, 516. 1 Sid. 167. I Vent. 237. 


5. DOMINUS REX r. R0SE:WELL. 

[Hill. 10 Will. 3. B. R.^ 

IF H. builds a house so near mine that he stops my lights, 
or shoots the water upon my house, or is in any othfcr way 
a nuisance to hic, I may enter upon the owner’s soil and 
pull it down; and for this reason only a small fine was set 
upoh the defendant in an indictment for a riot in pulling 
down 8:>mc part of a house, it being anuisance to his lights, 
and the right found for him in an action for stopping his 
lights. 


6. ROSEWELL r. PRIOR. 

[Hill. 13 Will. B. R. 1 LgI. Raym. 713. S. C. Pleadings f 

Lilly 81.] 

IN an action upon the case, for that the plaintiff being 
seised of an ancient house and lights, the defendant 
had erected, iS-t., whereby they were stopped. There 
was a former recovery for this erection, and this action 
was for the continuance; and the case was, tenant for 
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jears erected a nuisance, and afterwards made an under¬ 
lease to J, S. The question was, Whether, after a reco¬ 
very against the first tenant for years for the erection, an 
action would lie against him for the continuance after he 
had made an under-lease? Etper Cur. It lies; foiMie trans¬ 
ferred it with the original wrong, and his demise affirms 
the continuance of it: He hath also rent as a considera¬ 
tion for the continuance, and therefore ought to answer the 
damage it occasions. Vide Jones 272. Receipt of rent is 
upholding. 2 Cro. 372, 655. The action lies against ei¬ 
ther at the plaintiff’s election. 


undcr-lrase to 
U., pluiitUfT ma^ 
an aotioa 
again^ cither. 
See 6 Mod. t16, 
.‘)14. Ante 4S9, 
&tc. fb. 2 Boll. 
144, 145. Crp. 
Car. 185. 

3 Bulst. 197. 

1 Jones 222. 

9 Co. 5.5. a. 
Vide 4 T. R. 
318. 


7. DpMINA REGINA u. WIGG. 

£Pascli. 4 Ann. Q. R. 2 Ld. Raym. 1163. S.*C._] 

indictment for keejiing liogs in some of the back 
streets of Lundun^ contra forman statuti. Mr. IVhitucre mov¬ 
ed to quash it, because the swine are forfeited by the sta¬ 
tute 2 fV. M., sess. 2 caj). 8. sect. 20. Er^a no indictment 
lies, at least not contra formam statuti: He compared it to 
the case of the Queen against IValson, which was an in¬ 
dictment for keeping an alehouse, awd held not to lie, be¬ 
cause there is another remedy. Curia ; Where a new 
penalty is applied for a matter, whicli at common laVv was 
an indictable offence, as in this case for keeping swine in 
the city, which is a nuisance, either remedy may be pur¬ 
sued; but where Wie statute makes the offence, that reme¬ 
dy must be taken which the .statute gives (a): And as to its 
hc\n(^contraJhrtnnm statuti, tl^at is surplusage; but if that 
was a fault, they said they would not quash it, being fora 
nuisance, but he should demur; accordingly it was demur¬ 
red to, and camet>n in the paper, and judgment givo«i for 
the king (6). Afterwards Mr. Whilacrc moved to set aside 
the judgment, alleging surprise and want of notlre. Sed 
non pravaluit: But no counsel appeared for the defendant 
when judgment was given. 


Keeping swine in 
a city, a iiuiaaace 
at common law. 
See 2 Uol. Abr. 
140, 141. Cro. 
Car. 570. 9 Co. 
57, 58. 2 Show. 
27, 30,81,327. 
Palmer 53fe. 
Hutt. 136. 

1 Uol. 558. 

1 Buivt. 115. 
Godb. 183. Br. 
Action aur le 
Case 123. Where 
the statute 
makes the of¬ 
fence, no other 
remedy can be 
pursued but 
what the statute 
gives; otherwise 
of a crime in¬ 
dictable before. 
Ante 45. ' 


(ffl) Vide uffte to Stephens v. Wat~ %* For an enumeration of cases 
SOUL, Ante 45. which are or are not nuisances, vide 

(b) Vide acc. ante 212. Cowp. 648. note to 6th edit, of 1 Hawk. c. 75. 
Doug*. 441. 2 Hawk. c. 25. sec. 115. sec. 11. pa. S6S. 

5 T. R. 163. 



Sees Mod. 173. 
3 Mod. lOB. 

3 Show. 68, 

475. 5 Mod. 
402. iChan. 
Gas. II. IChtD 
Rep. 231. Post. 
549. 


Where, upon 
thewii^ cause, 
new aindavits 
may be read to 
lapport the rale. 


AftidaviU taken 
before comrais- 
•ioDers, accord¬ 
ing to ^ Car. 2. 
c. 5. mus^be in 
a cause in court. 
6 Mod. 74. S.C. 
3 Lev. 426. 

Holt 501. 


Where an affi* 

. davit of a person 
pillorjcd may be 
read. Vide post. 
513, 514,685. 

5 Mod. 15. 

3 Salk. 461. 


Vide Str. 1148. 
3 Hawk. 4b. 46. 
sec. 33. 
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OATHS AND AFFIDAVITS. 


1. SALLOWAY t». WHOREWOOD. 

[Mich. 8 Will. 3. B.R.] 

UPON a rule to shew cause, the plaintiff offered seve¬ 
ral new affidavits, and this diversity was taken, viz. Where 
they contain new matter, and where they tend only to con¬ 
firm what was alleged and sworn when the rule was 
made; in the latter case they may be read, and not in the 
former. ' 


DOMINUS REX r. JONES. 

[Hill. 8 Will. 3. B. R.] 

IF affidavits taken before commissioners in the country, 
according to 29 Car. 2. c. 5., be expressed to be in a cause 
depending between A', and R., and there is no such cause 
in court, they cannot be read, because the commissioners 
have no authority to take them, and there can be no perju¬ 
ry ^ otherwise if there be a cause in court, and this con¬ 
cerns some collateral matter. 


3. DAVIS and CARTER’S CASE. 

DAVIS and Carter stood in the pillory, and the Court 
woulH not allow their affidavits to be read; Hill, 7 W. 3. B. 
R, But ^ich, 4 Ann. B. R. amotion was made to set aside 
a judgment for irregularity on the defendant’s affidavit; and 
Mr. Whitacre objected to the reading it, because he was 
convict of perjury. Et per Holt, C. J. Must he there¬ 
fore suffer all injuries, and have no way to help himself? 
Powell, J. You ought to have the record of conviction in 
your hand when you make this objection. Botper Holt, C. 
J. If he had, it would be nothing to the purpose. 
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OBLIGATION. 


See Cro. Jae. 
190, 503,208, 
290,338, 522, 
603,607. 2LeT, 
35,166, 220. 


1. HENDERSON FOSTER. 

[Hill. 3 W. & M. B. R.] 

IN debt the plaintiff declared on a bond, in trigint. ^ sex Sex tripnta li- 
libris solvend.^ and upon oyer the words of the bond combS.^sr.”’ 
were sex triginU l^bris^ and it was held well, and no vari- s. c. 477. 
ance; for it shall be taken as one word, as tres wgint. dies “br. 

Junn was taken for the*23d of June. Yelv. 19S, 3 Salk. 1 A. i46,147, 

• Garth. 204. S.C. 

. • Skin. 310. Com. oblig. B. 3. 


2. CROMWELL i;. GRUNSDEN. 

• [Pasch. 10 Will. 3 B. R. 1 Ld^Raym. 335. S.C.] 

IN debt upon an obligation, the plaintiff declared, guod 
rum Robertas Erlin, primo die Julii 1674, scriptum suum ^nd.* ”* 
obligatorium concessit se teneri S/ firmiler obligari in quadra- Cro. Car. ii6. 
gint. iihris^ Et profert^ ^c. mjus dat. est eisdem die if 
anno. Upon non*est factum pleaded, the jury found the Lutw. 422, 4az. 
defendant made a deed in hac verba, and that was, in pre- | 
mid. ^igin. in quadrans libris, dated the 1 st of July, anno Bond made b/ 
rrgni Car. 2. millino sexcent. septua, qto., an'd signed Robert 
Erlzoin, conditioned to pay 20 and if this be the same rjance not ma- ” 
deed, i;c. Et per Cur. • • ^ teriai. 2 Show.. 

1st, The variance between the name signed, ;<frhich is rejected.* 
Erlwin, and the name in the obligation, which is Erlin, is Videprox.iiag. 
not material, because subscribing is no essential part of the 
deed; sealing is sufficient: The bond is a deed without it, Obiig. B. 3. 
and so it is of the year of the king. Fide Yelv. 193. 

2dly, The Court held the words in premid. vigin., and 
afso the anno regni Car. 2. millimo sexcent. septua. qto., to be 
void for insensibility; and being insensible shall be reject¬ 
ed, the rest being sense without them. 

3dly, They held that the word quadrans had been void sum in ii»e obiu 
and insensible, if it had stood by itself, as in case there 
had been no condition, or if the condition had been col- words, expiain- 
lateral; but since *it has relation to the condition, they 
would take it to be explained by the condition, and to sig- 2Cro. i46. 
nify 40 there being somewhat like qnatuor or quadragint. 


5 Mod. 281. 

S. C. Vide ib. 
les Pleadings. 

3 Salk. 73, 74. 
Holt 502. Cases 
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Obligation. 


105. SlyL24l, 
257. 2Rol.l47 
1.37.45. Cro. 
Car. 416. 

10 Co. 133. 

[« 8 ] 


Impossible date 
fs DO date, and 
the plaintiff 
must declare of 
a time of nia- 
kiiinf. 3 Lpv.348. 
5 Mod. 248, &c. 
Yelv. 193. 

5 Cu. 5. 2 Rot. 
Abr. 706, 27.1. 
2.5, Ike. 

Faresl. 38. 
Gerens dat. 
must be imder- 
stocMl of the ex¬ 
press d.ite; cu- 
jus dat. may be 
the delivery. 

1 Brown. 110. 


in it, and there are cases as strong and of as odd words. 
Hod. 119. Quamtptegenlafor 5001. Yclv.95. Cro. Car. IA7. 
Cro. Jac. 208. 1 Browni, 62. 2 Ro. Ab. 146, 147. Hob. 19- 
doubted. In most cases where the gmt. or gint, or the sex 
or sept, a^’e right, the obligation has been held well. Vide 
2 Jones 48. I Cro. 416, 418. 2 Cro. .338. 

4thly, An impossible date is no date; and where there 
is no date, the plaintiff nevertheless must declare of it as 
made at a certain time, and it is better 10 * 1-681 there with¬ 
out cujus dat. csl eisdem, «^c. or gerens dat. eisdem: for that 
ties it up to the bond mentioned in the declaration; and 
if that be taken to be the express date, then there is a va¬ 
riance; and the Court held, That if the plaintiff’s decla¬ 
ration had been gerens dat. it had certainly been naught, 
because that could refer to nothing but^hc express date; 
but being,c?yu4’ dul. tlie Court would intend it of the real 
date, which is the delivery, and n6t of the express date; 
because that being insensible, and as no 'date, it could not 
properly be applied to that. Vide 2 Yelv. 193. 


Styl. 414. 2 Rep. S. Cro. Eliz. 603. Noy 21. 


And the Chief Justice denied the Case, 2 Cro. 136.; and 
held, that if H. declares on a bond, as bearing dale the 
6th of May, he cannot upon non cst factum give in evidence 
a bond bearing date at another day; but he may give in 
evidence a bond that bears date the 6th of May, though it 
was delivered at another day. Adjudged. 


3. WELLS r. TREGUSAN. 

{[Mich. 7 Ann. B. R.] ‘ 

Condilion of a DEBT on a bond for 100/. defendant demands oyer of 
.^nd (reciting a condition, which was, whereas the defendant is truly 
is^rep^nant!**^’ iiidebtedt to the plaintiff in 50/. Now the condition is 
See 2 Show. 15, such, that if the defendant do not pay the said 50 /. on or 
7 ?’, 8^' Ra\mU upoii, then the obligation to be void, &rc. arid pleads, 
61 .’ 2 Samid, that he did not pay the said 50 /. The plaintiff demurred 
285 ^^ Repjudgment; for when the condition recites debt, 
191,199. s. (i. and after lays an obligation not to pay it, it is in that re¬ 
pugnant. Vide 1- Sid. 109. 1 Lev. 77. 39 H. 6. 10. a.* 
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OCCUPANT AND OCCUPANCY. 


OLDHAM PICKERING. 

[Mich. 8 Will. 3. B. R. 1 Ld. Rajm. 96. S. C.] 

IN attachment for prohibition the case was briefly thus: 
Thomas Oldham being seised of a messuage in the county 
of Chester^ to him and his assigns for three lives, died in¬ 
testate without children, leaving only Anne Pickering his 
sister: Administration was committed to Margaret Oldham 
the plaintilT, whom the defendant now sues in the spiritual 
court of Chester for dii^tribution, and to exhibit*an inven¬ 
tory, which she exhibited and omitted thereout the estate 
pur antur vie; whereupon*the single question was this, 
Whether an estate pur aulur vie be not distributable in like 
manner, as intestates goods and chattels are, according to 
2.24^ 23 Car. 2. by force of 29 Car. 2. c. 3. which enacts for 
the amendment of the law, that an c&taie pur autur vie shall 
be devisable, and if no such devise thereof be made, the 
sanfir" shall be chargeable in the hands of the heir, if it shall 
come to him by reason of a special occupancy, as assets by 
discent; as in case of lands in fee-simple; and in case there 
be no special occupant thereof, it shall go to the executors 
or administrators of the party that had the estate thereof 
by virtue of the grh,nt, and shall be assets in their hands. 

And after a long argument by Cheshire for the plaintilfj 
and liy Ward for the defendant, the whole Court, viz. 
Holt^ Rokeby^ Turton, and Eyre, unanimously gave judg¬ 
ment, That the prohibition should stand, and that an es¬ 
tate joar autnr vie belonging to* an intestate, was not-^istri- 
butahle; for, notwithstanding this alteration by thf/stalute, 
it remains a freehold still; and the amendment of the 
law in thife particular, was only designed for the relief of 
creditors; that, if it came to the heir by reason of a special 
occupancy, it should be in his hands assets by descent, 
that is, liable to the payment of those debts where the 
heir is chargeable, and of those only; but if there was no 
special occupant, then it should go to the executors or ad¬ 
ministrators, i. e. they should be in the room of the occu¬ 
pant, and it shall be assets in their hands, i. e. they shall be 
bound to pay the debts of the deceased to the value there¬ 
of ; so that it is not so much as assets to pay legacies, ex¬ 
cept such as are devised particularly thereout, the statute 
Salkeld, Vol. II. 10 


Vide Vmig. 190, 
&C. 3 Leon. 36. 
6 fUtxl. G6. 
Carth. 65,66. 
2Keb. 250. 


Estate pur autur 
vie arc only as¬ 
sets for tVie pay¬ 
ment of debts, 
nut of legacies, 
urtloss given 
thereout ex¬ 
pressly ; nor dis¬ 
tributable. Vide 
ante 415, bcc. 
Carth. 376. S.C. 
Comb. 388, 475, 
S. C. 3 Salk. 
137. Holt 503. 
Cases B. li. 103. 
3 1). 379, 8, 30. 
409. p. 5. 
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making it assets only for this particular intent, to pay cre¬ 
ditors; and no debts appearing in this case, the admini¬ 
strator is as it were the occupant, and shall not be com¬ 
pelled to make any distribution thereof, as he shall of goods 
and chattels, according to 212 23 Car, 2. (a) 

(a) Vide Duke of Devon v. AtkinSt distributable in Chancery ; and it is 
SP. Wms. 382. Witter v. Witter. 3 P. enacted by stat. 14. Gf. 2. ch. 20. that 
Wms. 101. In the latter case it was the same shall be distributed as per- 
held, that an estate pur autur vie was sonal estate. 


OFFICES AND OFFICERS, 

245. S Lev. 200, 

145, 288. 

1 Lutw. 381, 

1562. Raym. 53. 

1 . JONES c. PUGH. 

[Mich. 3 W. & M. B. R.] 

may Wranted CASE for disturbing the plaintiff in his office of vicar 
totwo jLtif general. A special verdict was found, viz. that the bishop 
one dies, it shall Landaif granted the office of vicar general to the plain- 

unless said to the tiff and J. S. habmd. conjunclim ^ divisim, exercetvL per se 
suj^ivor. Vide sufficicn, depulaC . It was objected, that a judicial office 
1 Vent. 296. could not bc granted to two; for if they'differ, nothing can 
S. C. 4Moil, be done: Answer, that may be said of four judges, as in 
ilshow.^m^ in ministerial offices, as two sheriffs: The' Court 

Cases B. R. 10 , held the grant * good; and said. If an office be granted to 
Carth? 2 i 3 ,’ 350 . office docs not survivc, but detcr- 

tTorab. 334*. ’ mine^^as if two sheriffs, and one dies, the other cannot 

s^^officer otfterwise if granted to two and the survivor of them. 

B. 4 3d ed. pa.’l31. 


4 Mod. 276, 
277. S. C. 


2 . DOMINUS REX v. KEMP.’ 
[Trin. 7 Will. 3. B. R. 1 Ld. Raym. 49. S. C.] 


King grants an 

placito, and af¬ 
terwards grants 
the same to B. 
to commence 
after the 
surrender^ for- 


A SCIRE facias was brought to repeal letters patent, 
whereby King Charles the Second granted to the defen¬ 
dant Kem) the office of searcher in the port of Ply¬ 
mouth, The case was, King Charles II, bad granted this 
office to A, durante hei^placito; and afterwards by other 
letters patent, reciting the first, granted it to B, for life, 
to commence after the death, surrender, or forfeiture of 


Offices and Officers. 


m 


* 


A. Afterwards B, surrendered to the king, who, in consi¬ 
deration of the surrender, granted the oflice to the defen¬ 
dant Kemp, to commence after the * death, forfeiture, sur¬ 
render, or other determination of the estate of A, 

CasesB. H. 77. Holt 419. 2 Hbl. Abr. 154. 


feitureofA. the 
latter grant is 
guod. 3 D. 161. 
p. 12. Comb. 
334. Skin. 446. 
580. Cartl). 350. 
Com. Officer, B. 


It was objected, that the grant and patent to B» was void, |[ ^ 466 J 
because A's estate being at will, could not be surrendered Cro. Car. 279. 
nor forfeited. Also an estate of freehold cannot depend s q 

upon an estate at will. 

Et per Cur, An estate at will in lands cannot be surren- office at will » 
dered, because it is determinable by the will of cither king.^m}* n^of 
party; but such an office at will is not properly at the will party, and may 
of both parties, but at the will of the king only; the party 
cannot determine his will, but by surrender; for if it be Dyei-BO.b. 
an office of trust,» mere forbearance to execute will be an •• 
offence, and finable; apd surrender is the con^ant prac¬ 
tice in such cas{^. So did the Chief Justices Hafe and 


Scroggs, • 

2dly, It may be said forfeitable in some measure, and King’s tenant at 
the king’s tenants at will may be said to forfeit; for in case 7heie°^ust 
of forfeiture, the king will be informed by inquisition be- he an inquisition, 
fore he determine his will, and then upon the return of the ^ 241. 

inquisition the office is forfeited; but if it were an estate 
for life, there must be a scire facial to repeal the letters 
patent. 

3dly, If the king had turned out A., the grant to B. may Dyer 197. b. 
take effect, though not immediately, yet after the death of * 

A. the kii^ shall appoint another in the time. 

4thly, That a freehold o'f lands cannot be granted to com- a freehold to 
mence in futuro, or depend upon an estate at will; but a futnromay be 
new office, or a rent de novo, may be created to commence in a rent de novo, 
in futuro, S/c,, for it is the creature of him* that makes it; videimstsTr. 
and it is no otherjvisc in being than it is in grant. And 4 Mod. 280, 28 . 
the king doth not grant a reversion^ but in reversim^; and 
that not in respect of a particular estate, but beca’;Ke he is 
pleased to grant in futuro. 


3. GULLIFORD r. DE CARDONELL. 

[Hill. 8 Will. 3. B. R. S. C. Com. 1.] 

IN debt on an obligation; on oyer the condition Wcis, that 
whereas the defendant was made deputy to the plaintiff deputy to prin- 
in his office, if he pay the plaintiff half the profits, then, p»y Wm 

The defendant pleaded the statute 5 ^ B Ed, 6, oftheoli^, 

Et per Cur, This bond is not within the statute, because 3 g®*** 

the condition is not to pay him so much in gross, but half 552 ’ cm, 678*^** 
the profits, which must be sued for in the princip^’a name; 7 ii’, 717 ! pJit 
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468. Cro. Car. 
36t. Cro. Jcic. 
269. 2 Vent. 79. 
Comb. 356. S. C. 


CW7] 

Vide Ilayra. 53. 


CuRtos rf'tiilo- 
ruin may appoint 
tile clerk of the 
peace withcnt 
deed. See < Mod. 
151'.. (piaM-e 147. 
Vide No> 147, 
143 Cartli. 
426. S. C. 


5 M<m1. 3S6. 

S. C. 3 Salk. 
250. Cartli. 426. 
Comb. 517. 

Cay- B. R. 199. 
Lil Ent. 27S. 

1 1x1. Raym. 
163, 164. Slio. 
5.30. 


WhatcTcr is to 
take eft«!t out of 
an autboritj, or 
*by way of ap- 
poiii'rueiit, is 
l^d without 
Seed. 


for they belong to him, though out of them a share is to 
be allowed to the deputy for his service. 

Cases B. 11. 9. Holt 406. Str. 1027. 


4. SAUNDERS v. OWEN. 

[]Trin. 10 W. 3. B. R.] , 

IN an assize of novel disseisin for the office of clerk of 
the peace of At'Jif, the recognitors found a special vcrdici., 
Ttz. Tliat the Earl of Whirhe/sca, being custus rottdonnii of 
that county, made P. Orcen clerk of the peace, to hold at 
hi^ pleasure, by writing under his hand and .‘ioal; and, be¬ 
cause the justices of peace at .sessions scrupled to admit him 
upon this^aper, the Lord tVinche/sea came into court, and 
said, I nominate P. Owen to be clerk of the peace, according 
to act of parliament. * 

Anti the Court held, that it ill ways belonged to the cus- 
tos rotulcrnm to nominate the clerk of tht' peace, but the 
clerk of the peace was removable whenever the enstm was 
removed or changed; and moreovt.r was rcrnoveablc at the 
M-ill of the enstos till 32 H. 8., wiiich makes him to con¬ 
tinue in qnousgne the cimtus shall continue in. Now, l)ythc 
late act, he is to continue for life.; and though tlie words 
he,give and grant to him, yet it is only an appointment, 
and consequently may be without deed: That it cannot be 
a grant from the fus/u.?, or enure as such, is plain, because 
the c»/5to.'? is only at will; and he. that ha,s an office at will 
cannot make a grant for life, because there is no original 
estate sufficient to bear it; therefore thi-^must enure as an 
appointment, o,r the execution of a power given ny^ the 
statute; like a power to an executor to sell, or a tenant 
for liffi to make leases; the. consequence of all whicli is, 
that ihJs was a good Appointment, though without deed; 
for wh.'^ever is to take effect out of a power or authority, 
or by way of appointment, is good without deed; other* 
wise, where it takes an effect out of an interest, and is to 
enure as a grant; for then, if it be of a thing incorporeal, 
it must be by deed. Held upon a writ of er\‘orof a judg¬ 
ment in the Common Pleas. 


5. ANONYMOUS. 

[Mich. 11 Will. S. B. R.] 

1 

SERJEANT Darnell moved against the clerk of the 
coilnty-court, for granting a replevin without taking a 
bond or surety of the plaintiff to prosecute; but the Court 
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made no rule, because it was a stale cause of complaint 

near two years ago; besides, it was only a single instance; 

but the Court said, that when it grew into a practice, as Vi. 4 Bur. 2007 . 

if a sheriff' constantly or frequently used to let persons at 

large without bail, then it is an abuse of his offict;, and the 

Court will interpose. Per Cnr.^ Holl absente. Bring your 

action. 


C. GODOLPHIN r. TUDOR. 
fMich. S Ann. B. R.] 

SIR William Godolphin, being auditor of Wales, made a 
deputy quumdin ae bene gesserit, who, by articles of agree¬ 
ment between them, ^as to have the fees, and*in consid¬ 
eration thereof pay Sir William 200/. per annum, and 
save him harmless. In debt on the bond for performance, 
judgment was given against the plaintilT. 1st, The Court 
held this an office within the statute 5 6 Ed. 6. c. 16. 

2dly, The Court held. That where an office is within the 
statute, and the salary is certain, if the principal make a 
deputation, reserving a lesser sum out of the salary, it is 
good: So if the profits be uncertafti, arising from fees, if 
the principal make a deputation, reserving a sum certain 
out of the fees and profits of the office, it is good; for in 
these cases the deputy is not to paj', unless the profits rise 
to so much; and though a deputy by his constitution is in 
place of his principal, yefhe has no right to the fees, they 
still continue to be the principal's; so that as to him, it is 
only Fcserving a part of his own, and giving .away the rest 
to another; but where the reservation or ifgrcement is not 
to pay out of the profits, but to pay generally a certain 
sum, it must be paid at all events^ and such bon^ft void 
by the statute. ^ 


[ 4 « 8 ] 


Bond by dcpidjr 
to pay a ceriain 
sum out of the 
salfti’y or profits 
isgtKid; but 
■wlic'ic it is with¬ 
out relation to 
tlie salary or 
profits, void. 
V'itle ante 466. 
pi. 3 3 Keb. 

5S‘2, 6S9, 678, 
711,717. 
r.Moil. 38,234. 
S. i:. 3 Salk. 
2.';i. 


Vide II. 111. 
Uop. 3.51 


J\r This* judgment was afterwards affirmed in the House of I..ords. 1 Bro. 

p. a 101. 


7. LEE ». DRAKE. 

[Trin. 4 Ann. B. R.] 

CASE wherein the plaintiff declared, quod cum extilisset 
clerk of such a parish, the defendant disturbed him in the J"xrrc^*e’of the 
exercise of his office, and hindered him to sit in the clerk’s oflice ofpHrish 
seat, per quod he lost the profits of his office. It was ob- Mod. i9 *21 ^ 
jected, that this was rather a service or employment than 233 4 kod’. 
an office; that if it be an olffice, it is ecclesiastical, for of 
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common right the parson appoints the clerk, and the 
Court will not intend a custom; and unless a clerk comes 
in by the election of the parishioners according to custom, 
he has not a temporal right; and the Court will not grant 
a mandamus for a clerk, without an affidavit that he is ap¬ 
pointed by the parish. 2dly, It does not appear that any 
fees appertain unto this office, and no action lies at com¬ 
mon law for disturbance in the enjoyment of a seat in the 
church, without a temporal right; and so it is here, Ad- 
journatur. 

Vide ante 435, J>ron^ttendance is good cause of forfeiture of 
an office. 
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Vide Hax-d. 11, 

12. 3 Lev. 290. 

Vaugh. 62,64, 

153. 3 Mod. 

335. 

1 . LAYTON contra MANLOVE. 

[Mich. 2 W. & M. In Cane.] 

Inquisition find- SEVERAL Voluntary escapes being committed by Man- 
wfifandS'it! warden of the Fleet, an inquisition was found, and 

as to’others, ^ the king granted the said office to Layton; and now the 
may be su^ipiied commissioners of the great seal refused to seal the same, 
rendum; otiiei- being of opinioin that the inquisition was void, and ought 
wise, if defec- to be quashcd, because it does not find what estate Man- 
piimdV **’”“*^ love had in the office; for there are two sorts of inquisi¬ 
tions, n;£ one to inform, and that need not be so certain, 
Mo. 308., the other to vest and entitle the king to grant, 
and that must be certain. Jonejt 71, 77.. 3 Gro. .895. And 
here no certain estate is found to vest, and a melius inquv’ 
rend,um cannot supply this defect; for where an inquisition 
is defective and uncertain, that cannot be supplied by 
melius inquirendum; but where it finds some points and 
not others, and that which is found is well found, there 
may be a melius inquirendum. Per Holt, C. J., Pollexfen, 
C. J., and JVevil, J. (o). 

In the case ix Mrte Dui^ssis, here, and in the report of this case, 
2 Vex. 538. it was ruled, that finding 3 Mod. as to a tite2tu$ inquirendum, is 
a person not an alirai did not conclude considered as erroneous by Ld. Hard- 
the crown, and tiMt a melius inmiiren- aricke, and Ld. Ch. Baron Parker, who 
dum sMtll go. The rule laid down usist^ him. A doubt is su^ested as 
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to the fidelity of the report, as Levinz collected from the rou^h account of 
ig silent upon the subject. The Lord the case in the books, is a contention 
Chancellor also intimates a doubt as to that the crown might avail itself of the 
the principal point, because, when no forfeiture. A melius inquirendum is on- 
estate is found, it should be presumed Ij erantable on the part of the crown, 
that the office is held in fee. He ob- -S Mtk. 5. 
served, that all that could be sensibly 


2. LINCH c. COOTE. 

[Hill. 8 Will. 3. B. R.] 

TENANT for life, remainder to his first son in tail, re- A. tenant for 
maindcr to J, S, in fee: Tenant for life is attainted of 
high treason, and^ics without issue. It was objected, that ^ attainted. ’ 
the whole estate being vested in the king by 33 J?. 8 ., with- Kingseizes, B. 
out any office finding the special matter, [thcperson] in re- Sng,*«the°wiM* 
roainder cannot enter, for the statute vests it in the king ifanoffice had 
like a general office; and if a general office had been 
found, it would have been supposed a fee. //o/f, C. J . stamf. Praerog. 
No other estate vests in the king, by virtue of the act of 
parliament, than the party attainted had; just as if a spe- ' 
cial office had been found: and therefore in this case, as 
in that, the remainder-man may enter on the king, his es¬ 
tate being determined, for the siatute saves the rights of 
others; otherwise, where an office finds an estate in fee in 
the party attainted, for then it must be avoided by tra¬ 
verse, or amoveas manunu, f^ide Dyer 335, h. Hob, Shef¬ 
field and Ratcliffe^ Moor 109. 3 Cro, 640. Dy, 364. pi, 230. 


ORDERS OF JUSrriCES Qp [ 470 ] 
THE PEACE. 

[ Vide Titles Spppeniices, Bastards, Justices of the 
Peace, Poor, Sessions, See also Burn^s Justice, 
under the* Titles Poor, &c. &c,; and Burrow’s 
Sessions Cases,'^ 

1. Inter INHABITAN. DUMBLETON and BECKFORD. 

.[Pas. rW.3. B.B .3 

ON a certiorari was returned an order of sessions in 
Gloucestershire, A girl of near thirteen years old had uier laat settled 
been at Dumbleton in the said county, £uad had always lived there, ill. Ant* 
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427. t:on»b. there with hcr grandmother: Her father was legally set- 
c^ses^w. Set. tied at Beckford in the same county: She wanting relief, 
and Rem. 158. was by the order charged on Beckford, because her father 
was settled there. Etper Cur, The order must be quash¬ 
ed (a); fdr though till eight (A) years children are counted 
nurse-children, yet they must afterwards have maintenance 
from the parishes where they themselves are settled, and 
for any thing appears she may have gaine/l a settlomeut. 

{a)R.acc. Foley Q71, 1 /Sfess. case (b) The law is now seven years. 

45. Vide 1 T. R. 164. Vide post. 528. 


In orders to dis¬ 
charge ajiiii-en- 
tice, the very 
discharge under 
seal need not be 
returned. Vide 
poslpl. 4. 

1 Saund. 316. 


2 . ANONYMOUS. * 

[Mich. 7 Will.3. 3. R.] 

IF an apprentice be discharged from his master, the sta¬ 
tute requires that the dischargti be under the hands and 
seals of four justices of the peace; but, in a certiorari to 
remove the order, it is sufficient in the return to take no¬ 
tice of the order so made; for it is not necessary to certily 
the discharge itself. 


3. DOMINUS REX t. RANDALL. 


Sessions cannot 
suppress an ale¬ 
house licensed, 
unless for disor¬ 
der. 3 Salk. 27. 
S. C. Holt 405. 
Set. and Rent. 
965. 
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BY a certiorari ttvo orders*tvere removed from the ses¬ 
sions of Middlesex; the first whereof reoiled. That where¬ 
as R. Randall had lately taken a house at Hoxton, design¬ 
ing to sell ale and beer there; and whereas the hou^e had 
never been inhabited but by merchants and men of quali¬ 
ty, and there were alchou.ses enough in Iloxton already; 
therefore it is ordered ^that no licence b\j granted to any 
house\i Iloxton wherein ale was not formerly sold, and 


Comb. 17. 
Hrownl. 296. 

1 Salk. 45, 46. 
1 Saund. 249. 
S Kcb. 506. 
Godb. 178. 


that no licence should be granted to Randall. second 

order recited, Thtit whereas a licence was surreptitiously 
gotten by Randall from two justices of peace, that yet his 
house should be suppressed from drawing of ale: And it 
was moved to quash these two orders, becausp by bUf BE. 
6 . c. 25., the quarter-sessions cannot control two justices of 
pdace in this affair. Per Holt, C. J. This difference has 
been taken: If authority bq given to two justices of peace 
to do an act, and from that act there is no appeal, then it 
may commence at the sessions; but if an appeal be given, 
then they cannot begin at the sessions, as 43 Eliz. and 18 
Eliz. till 3 Car, 2. But the true objection here is, that ex¬ 
cept for disorder the justices of peace cannot, at their ses¬ 
sions, suppress an aldbouse licensed by two justices of 
peace; and the order was quashed. 
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4. DOMINUS REX r. GATELY. 
[Mich. 7 Will. 3. B. R.] 


S. C. 5Mod. 
139,140. 

Comb. 353. Set. 
and Rem. 131. 


ON a certiorari it was moved to q^uash an orddr of Ses- Power to dia- 
^ions for the discharge of one Edward Green from his ap- 
prenticcship to the defendant Gaiety: The fact was, that ouij'toauch 
Gaiety was a ipountcbanL^ and being at a place in York- 
shire, where he kept a public stage, Green was by inden- i^e i^tute. 
ture bound apprentice to him in this manner, to Robert 
Gaiety, surgeon, to learn the trade he now useth; and im- i saund. 313 to 
mediately he went upon the stage, and ever since continu- 3i7. i Vent, 
ed in the employ; after which, being with his master 286, 

Gaiety in Middtesex, he complained to the justices that his 287. i Salk, 
master did not teach him the trade, upon which they dis- 
charged him; this bejng done, Green set up the trade of 
mountebank bii^sclf. Mr. JYorthey moved to quash the 
order, the justices being willing, because they were im¬ 
posed upon: 1st, He excepted to the form of the order, 
that they ordered the servant to be discharged from his 
master, whereas the discharge should be mutual. 2dly, 

Because the stat. 5 Etiz. in discharging apprentices is 
cotjfined, and extends only to apprentices mentioned in 
that clause, and there neither surgton nor mountebank is 
mentioned: And though a surgeon may be a trade within 
the statute, which a man cannot exercise without serving 
an apprenticeship to, because that clause of the statute is 
general; yet this part of the statute, relating to the dis¬ 
charge of apprentices, extends only to trades there men¬ 
tioned. Per Cur. As to the first, the discharge of the ser¬ 
vant is by consequence a discharge of the master; and as 
to the second, the clause of the statute relating to the dis¬ 
charge of apprentices is general, and goes to all manner 
of apprentices, dven to those, of iperchants, as it ^, as ad¬ 
judged in Hazoksworth^s and Hittary^s case, 1 Savihd, 314. 

But afterwards the Court was of opinion, that the power 


of discharging rCUches only to the trades mentioned in the 
statute, among which a surgeon is not mentioned; for that 
though as to the serving seven years’ apprenticeship, a 
surgeon copies under the general terms of arts and mys¬ 
teries ; yet the power of discharging reaches only to the 
trades particularly mentioned (a), and this point was not 
stirred in Hittary'a case; and.in WatkiiCa case, 2 Keh. 822. 
Hate, C. J. was of another opinion. 
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(a) R, contr.Str. 663. Aim* cont. 1 Bott.Bd edit. 515. 
Salkeld, VoL. II. 11 
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5. Inlet INHABITAN. PAROCH. OSWELL and 

WOKING. 

ot'Harwtril. 

sSaik.S56. Set [Pasch. 8 Will. 3. B. R.1 

and Rem. *68. ' ^ 

SemoM may af- order was made upon appeal, setting forth, that by 

firmorqu^t the order of tvro justices, upon a coutroversy before them 

***® parishes of Woking and OsweH, a poor person 
order, J^imike Was removed to Oswell, and mat upon complaint of the 
churchwardens of Oswell^ the sessions ordered their or- 
Po^ 483 6or‘ der to be superseded, and that the person should be re- 
Cmhb. *^, SK. moved to Waking aforesaid ; and it was objected, that the 
6 Mod.896. parliament only gives the sessions power to affirm or 

quash, but not to supersede an order, or to suspend it for 
a time; and that the case before them being for the parish 
of Woking^ an order made by them»for ano&er parish not 
concenicd, viz. the parish of Wakings must be void, and 
that the v^ord aforesaid would mot help it, because Oswell 
was the parish last mentioned. Per Cur. Superseding is 
not a proper word, for there is a difference between a su¬ 
persedeas and a repeal. A commission of oper and terminer 
that is superseded may be revived by procedendo^ without 
granting a new commission; but that cannot be in the case 
of a repeal, though this word is commonly used by justices 
of peace upon such occasions; and then there is a plain 
difference between Waking and Woking^ for by what ap- 
Ante 552. peats they may be two distinct parishes. But no judgment 
was given, for the cause was referred to a judge of as¬ 
size (o). * * 


(a) Vide 2 fiElr 1168. 1 Sees. ca. prise, be made by the justices who 

S80. B. 1 Skr. 6. That a supersedeas granted it. 
to an order may, on the ground of sur- 

V 

V 

6 . Mer THE INHABITANTS OF THE PARISH OF 
ST. NICHOLAS and ST. HELEN. 

[Trin. 6 Will. 3. B. R.] 

Where notiee TWO orders were made for settling one Rice^ a poor 

justices, the other by the sessions 
^.17. 2 Lw.’ on appeal, confirming the ibrmer. The iact was, Rice 
let being six years ago legally settled at St. JMcholas^s, clan- 

m s. c. destinely came into the parish of St. Helen^ and lived there 

without giving notice to the officers of the parish of St. 
Helen during all that time; they sent him back to the 
parish of St. Mcholas., &c. And the question was, Whe¬ 
ther living in St. HeUtve so long as six years, should not 
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induce the Court to presume notice and other things re- ® Mod. 454 . 
quisite well done, to gain a settlement? Etper Cur* No 
person, that is not a removable person, is to give notice; 
as he that rents a tenement of 10 /. per annum, a servant, 

A'c., need not give notice, because they cannot be* disturb* 
ed; In this case, if it had appeared upon the order, that 
the parish of St. Helen had taken notice of him, and looked 
upon him as one of the parish, as by receiving of him, ma¬ 
king him an ot&cer, S^c* there, after so long a time, we 
would have presumed notice given, because the notice jf, 

need not be exactly proved; for the churchwarden to ^ 
whom it was given, and the witnesses attesting the matter, 
may he dead; but here it is returned on the order, that he 
clandestinely removed himself, so that he might easily con¬ 
tinue in the sam^ manner; wherefore in such cases we 
must construe the statute strictly; and therefore, the order 
was confirmed. * 


7 . Inter PAROCH. TROBRIDGE and WESTON. 
[Mich.8 Will.3. B.R.] 


5 Mod. 325. 

S- C. Set. md 
Bern. 244. Holt 
572. 


IT was moved to quash an order of two justices, which 
recited. Whereas B. is, as we are credibly informed, the place 
of his legal settlement, not averring that it was the place 
of his last legal settlement, as it ought; for that the statute 
says, the poor person shall be removed to the place where 
he was last legally settled; and it was quashed. 

JVb/c; Mick* 3 Ann* B, it was held, that legal settle¬ 
ment, and last legal settlement, are the same thing, be- 
cause^by every new settlement the precedent is discharged* 


Informed that 
B. is the place 
of legal settle¬ 
ment, ill. Vide 
post. pi. 23, 26, 
K pag. 492, lie, 
Ib. Comb. 41S. 

5 Mod. 337 . 

Set. and Rem. 
32. 1 Sesa. Caa. 
131. Str.7A 


' 8. ANONYMOUS. 

[Mich. 8Will.S.B.R.] 

AN order was ifiade by two justices to remove a poor per- BemoTin|; n^d 
son, and exception was taken, that it did not not appear by 
the order that the justices were of the division, or that ei- Post. pi. so. 
ther of them was of the quorum: The last was held a good Comb. 285,400. 
exception (a,) but the first over-ruled, for in that the sta^ 
tute is only direetory. 

(a) By stat. 26 0. 2. c. 27. No or- ing that one of the jostices'is of the 
der shafi be set aside for not express- quorum* 
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S Mod. 32!, 
'm. S. C. 


9. Inter INHABITANT. CHITTINSTON and PEN- 

HURST. 


[Mich. 8 Will. 3. B. R.] 


One justice for 
removal must be 
of the qiinrum. 
Vide fi Mod. 

1«0 5 Mod. 

149,162, 208, 
321,322. 32.5, 
330 

i*m'\ 


AN order for removal of a poor person was quashed, 
because it was not said that one of the justices was of the 
quorum. Holt, C. J. said, This had betxi doubted, and 
perhaps * adjudged otherwise before; but that he was of 
a different opinion; for this being a special authority, it 
must appear to be pursued (g). 

(a) Vide note to preceding case. 


iO. DOMINUS REX «. DOBBYN. 

Justices residing AN order of tw'o justiccs was quashed, because it did 
not'en^gb^’ appear they were justices of the county, or for the 

s. u. 5 Mod. county, but onlv residing in the county. 

329. called Rex 2’ 2 b J 

vep. Turner. Vide post. pi. 16 St 34. 2 Sess. Ca. 76. Bur. Set. Ca. 2.1. 


11. DOMINUS REX v. TURN OCR. 


[Mich. 8 Will. 3.B.R.] 


Orders made up» 
on 43 £1. c. 2, 
must be at the 
quarter-sesstons. 
S. O. Comb. 
418. by the 
name oi Rex v. 
Chftniock. 


INDICTMENT for refusing to relieve and maintain 
Eliz. the wife of his son John Tumock, according to an or¬ 
der made in the sessions; which'order ^as set forth in the 
indictment in hrec verba, viz. Ad gmeralem session, pads 
tenUapud Marlb. in S/pro com, Wilts, &rc.; and, at thfe mo¬ 
tion of Mr. Eyi^, the indictment was quashed, because the 
order was only said to be made at the general sessions, and 
not aL the general quarter*sessions; for the quarter-ses¬ 
sions appointed by 2 H, 7. c. 4., though it appears by 
the same statute, that there may be a general sessions at 
other times; and 43 Eliz, c, 2 . s, 7. appoints orde^s in these 
cases to be made at the general quarter-sessions. 


12 . Inter INHABITAN. of MUCH-WALTHAM and 
PERAM m ESSEX. 

[Mich. 8 Will. S. B. R.] 

Set and Rem. MR. Comyns moved to quash an prder of sessions for 
t^boTO settlement of a bastard-child of E, L, She being big 

ing auiiie^ or- witb child, a little before her deliveiy was removed, by the 
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order of two justices of peace, from Much-WaUham to Pe- 
ram; before the next sessions she was delivered at Peram 
of a bastard-child. At the sessions Peram appealed, and 
the justices adjudged the woman to be legally settled at 
Much-fVaUham^ and ordered her to be sent back'thither; 
after which an order was made for serltling the child at Pe¬ 
ram, which Comyns moved to quash, because, though regu¬ 
larly bastards must be maintained where born; yet in this 
case, where there seems to be a contrivance, it shall not 
be so, as in Turning’s case, 2 BuL 349. Whensoever an 
order is reversed, all things happening subsequent there¬ 
unto, shall be avoided thereby: This child being born 
pending the order, shall be esteemed in law to be born in 
that parish whereunto the mother on the appeal is returned 
back. The Court geemed to agree to this; and a rule was 
made to shew cause, but none was shewed. * 


13. THE CASE OF THE PARISH OF AMNER. 

[Mich. 8 Will. 3. B. R.] 

THE case was, at the complaint of the churchwardens 
of Terrent-Keinslon in Dorsetshire, tot Sir John Morion and 
John Gould, two justices of the peace of the said county, 
concerning a poor man and his wife; they the said jnsti- 
ccs adjudged him to be last legally settled at Tirrin-Craio- 
ford, upon which they appealed; and there it was ordered, 
that it appearing 4.0 the sessions that he was last settled 
at Ammr, therefore they discharge Tirrin-Ceau'ford, and 
order |he poor man to be removed to Amner: This was 
quashed upon the motion of Mr. Serjeant Gould, because 
this was to make an original order, which the justices at 
sessions have no power to do;,they might have reversed 
the first order, and ordered the party to be carried hack to 
Terrcnl-Keinston, but they could not remove the party to 
Amncr, a Uiird parish, who was no ways concerned in the 
order or appeal; and if they are really chargeable with it, 
it must be at the complaint of Terrent-Keinston to two jus- 
ces of the pqace. 


14. Inter THE INHABITANTS OF THE PARISH 
OF CHITTINSTON and PENHURST. 

[Mich. 8 Will. 3. B. R. Vide ante, pi. 9.] 

AN order was made to remove a poor person from Chit- 
tinstoti to Penhurst, and this was quashed, because it 
was not said that one of the justices was of the quorum. 


der of removal 
from A. is set¬ 
tled in A. Vide 
1 Salk. 121. 
Post, 485. 528, 
632. 6 Mod. 
213. Hulst. 349. 
Garth. 397. 

5 Mod. 204. 
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Sessions on ap¬ 
peal cannot send 
to a third place, 
not party. Post, 
pi. 20, 25, 32, 
45, and 58. S. C 
Set. and Rem. 
268. 


Comb. 286. 


Authority given 
to juBtiiseB of the 
peace miut be 
exactly pursued. 
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Vide Faresi. 99. HoU^ C. J. Said, that some indeed had been of opinion that 
order was good, notwithstanding this omission, and 
321. Set. and perhaps it has been so adjudged: but he was of opinion, 
Hero. 271. Holt ^ special authority tojustices out of sessions, 

it ought.to appear that that authority was exactly pur* 
sued. 


15. DOMINUS REX r. MATTHEWS. 

[Hill. 8 Will. 3. B. R.] 

Upon motion to MR. Montogm moved to quash an order for maintain* 
2a«^d"*ufere*^ a bastard-child: 1 st, Because it was not said the child 
puted lather was likely to become chargeable: And, 2 dly, The de- 
incwirt fendant was ordered to pay ISd. per' week ind^nilely^ 

ISO. 1 Bl, Rep. without limiting any certain time. - Shower answered, that 
198. no order relating to a bastard-child can b:; quashed, except 

the reputed father be present in court, quod Curia concessit; 
however this being a hard case, a rule was made to shew 
cause; and being stirred again the next term, the Court 
would not quash it till the reputed father came into court; 
and the first exception was over-ruled; for it is self-evi¬ 
dent that every bastard-child is likely to become charge¬ 
able. 

16 . PURNALL’S CASE, 

[Hill. 8 Will.S. B. R.] 

Vide s Mod. AN order upon H. for maintaining his daughter, was 
11 ^ *34 ‘ 1 ’^®®^®*^’ because it was recited to be made ad generalem 

s. c. St. and sessionem pacisj* and not ad quarterialem sessionem pads, ac- 
Rem. 140. cording to the statute 43 Eliz. c. 2 . 


17. Inter THE INHABITANTS OF TALBURY and 
THE HAMLET OF FOSTON IN SCROPTON. 


[Hill. 8 Will. 3. B. R. S. C. Foley, 123.] 


Nothing will AN Order was made by two justices of the peace in Der- 
■mount to notice hushire, to remove Robert Floud to Foston in the parish of 
mileiiMiUe- ScTcpton. Upon appeal the^rst order was quashed, and 
ment that ia not the party ordered to be removed to Talbury, and-the mat- 
ter of fact being now stated specially to the Court; the 


e. 11. Ante, 
pi. 6. Comber. 


m 6 Mod. 


454 . 


case was, 

f^oud was born in Talbury, and sen'ed seven years ap¬ 
prenticeship there, which end^ in the year I663,since 1693 
he lived in Foston and other places out of the parish of TtU- 
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bury, and the blacksmith that lived at Foston dying, and 
the inhabitants wanting one, in 1694 Floud went thither, 
and rented the shop, and a chamber of the widow of the 
former blacksmith for a year, at 52 s. per annum, with the 
consent of the bailiff of the lord of the manor: Here he 
worked publicly, was publicly employed by the parishion¬ 
ers^ and particularly by the bailiff of the lord of the manor, 
the vicar, and tl^e justice of peace; and now, having never 
given notice, nor rented a tenement of 10/. per annum, or 
exercised any office, the question was. Whether this pub¬ 
lic way of living was not tantamount and equivalent to 
notice in writing, which was only designed to prevent 
clandestine entries and livings. Et per Cur., This public 
notice taken by the parish might perhaps have satisfied 
the statute 1 Jac. ; but there being doubts concerning 
the notice prescribed by that act, the 3d and 4th .W. M, 
c. 11. was made tp explain it, and this latter statute hath 
particularized the notice, and what shall be tantamount to 
it, and what not (a); but this is not among the particulars 
of the statute; for which reason the order was confirmed. 

(a) R. arc. 2Bott. 3 ed. 124. Foley 110. 8tr. 835. Post. 534. 


18. HATTON’S CASE. 

[Hill. 8 Will. 3. B. R.] 

AN order was made by*five justices to maintain a bas¬ 
tard-child ; and it was objected by Broderick, that the com¬ 
plaint js not said to be by any parish or officers there, but 
only of a town which may include several'parishes; but 
the Court held that well enough. 2dly, That the order is 
under the hands of five justices, whqreas it should be only 
the two next; but the Court held that well, for the statute 
is not restrictive to two, but there must be two at least. 
3dly, That it docs not appear that either of those was a 
justice of quorum; upon this it was quashed, but the party 
was bound to appear at the next sessions. 


19. Inter INHABITAN. COC^CFIELD and BOXSTEAD. 
[Hill. 8 Will. 3. B. R.] 

AMME Talby was by order removed from Cockfrld to 
Boxstead; and this brder being appealed from, was con¬ 
firmed at the sessions; but the sessions after that made an 
order of review, and quashed the former order of sessions, 


Carlh. 28. 
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Onicr of bastar¬ 
dy under the 
hands of more 
than twojustiees, 
welt. I’oat.pl. 
22. Mod. Cases 
180. S.C. Set. 
and Rem. 272. 


Sesakms. Cmu- 
her. 418. S. C. 
Set and Rem. 
177. 
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because made by surprise. Et per Cur,, The order of 
review must be quashed; for the justices have no power 
after the first sessions. 


20 . DOMINUS REX r. HARDING. 

[8 Will. 3. B. R.] 

I 

Sessions cannot A CERTIORARI wns directed to the lord mayor and 
be*detcminTd^° justices of peacc of London, to remove an order, before 
by another. filing whercof a procedendo was prayed: the fact was, the 
V m S c Harding complained to the sessions, that 

Sett, md Kciii. her master was in arrear to her for wages: on hearing the 
2^- matter, both parties agreed to refer it to Sir Thomas Lane, 

late lord mayor, to be determined; which was done ac¬ 
cordingly by order of sessions; He made an award or 
order, but before report made Ibereof^this certiorari was 
now brought, whereon a procedendo was now prayed. 
Et per Cur. A judge of nisi prius, by consent of j artics, may 
make a rule to refer a cause, but the sessions cannot do 
so, though by consent (a); They may ref^r a thing to an¬ 
other to examine, and make report to them for their de¬ 
termination, but cannot refer a thing to be determined by 
the other; and therefore the certiorari was filed, and no 
procedendo granted. 

(a) Vide Stiles 154. Cold. 30. 5 T. R. 279. 
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21 . Inter THE INHABITANTS OF THE PARISH 
OF ST. M^ARY LE MORE and HEAVY-TitEE m 
DEVONSHIRE. 


Settlement by FACY was Settled at Heavy-Tree, and afterwards went 
payment of [inr- jjjg parish of St, Mary le More in Exeter, and took a 
post 523 . pi. 1 . house there of one pound per annum, wherein he lived a 
and page 536. ygar and a half, and paid the rates and taxes due for the 
r.^rab!*284%io. Said house; and the justice at sessions held, that the rate 
Mod. Casts 38. for a housc, without a rate on his person, was not sufficient 
to make a settlement (o); but the Court of Ring’s Bejich 
quashed this order for this cause, and held him settled at 
St, Mary le More, 

(a) Vide 8 Mod. 38. Bur. S. C. 465, between him and the public. Per Cur, 
73 , 522, 627. Cold. 103, 276,365. 2 Rex v. Rainham, 5 T. R. 240. The 
Const, 233. Per Lard Mmsjidd, in sessions must decide the fact, whether 
Rex V. 8t. Laurence, Cold, 379. The the rate is upo£i the landlord or the 
occufner iRWt be presumed to be. rated tenant, 
against whom the first remedy lies, as » 
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22 . DOMINUS REX r. BEARD. 

AN order made by two justices of the peace in Sussex, Order of baatar- 
adjudged Beard to be the father of a bastard-child, which gjaminatb^y 
was quashed, because it appeared thereby, that the exam- one justice only, 
ination of the woman was by one justice only, though the 
ordering part thereof was said to be made by both (a); and Poatpi. 3 I. 
Beard was boun^ over to the next sessions. 

(a) B, ace. 6 Mod. 180. Vide 2 Bl. Rep. 1017. .dnd.238. 

23. truer INHABITAN. ST. GILES CRIPPLEGATE 
• HACKNEY. 

.[Pasch. 9 Will. 3 B. R.] 

WHEREAS complaint has been made to us, that Eliza- pijice of last i«- 
heth Fulford, wife of Uriel Fulford, is lately come into the 
parish of St. Giles Cripplegate, and is likely to become ed. Vide ante" 
chargeable to the same; and whereas, on oath made by 
the said Eliz. Fulford, it appears that her husband was 49i^&c.^ib.' 
last legally settled at Hackney; thqse are therefore, - 

Quashed, because there is no judgment of the justices str? 73 . ' 

concerning the last legal settlement, but only the oath of 
the woman. 


24. DOMINUS REX x?. BAREBAKER. 

• [Pasch. 9 Will. 3. B. R.] , 

ORDER upon H. adjudging him to be the father of a 
bastard-child, and* ordering hkn to.pay 3 s. per week till of fourteen, 
the child attain the age of fourteen years, was held naught; i». i Mod, 80. 
for they have no authority but to indemnify the parish, by \ Kebf 
obliging him to niaintain the child as long as it shall be Comb. 32 b, 321. 
chargeable to the parish (a). BiMk, 

Set. and Rem. 145. 

(•) R. That order to pay till nine years old is good, 2 8tr. 788. 


25. ANONYMOUS. [4?«3 

[Parch, 9 Will. S. B. R.] 

AN order made by two justices of the peace for settling i^ere the let- 
a poor person, was quashed by the sessions; but because 
it did not appear that it came before them by way of ap- appetf cobeoa 
Salreld, Vol. II. 12 



Orders of Justices of the Peace. 




because made by surprise. Et per Cur,, The order of 
review must be quashed; for the justices have no power 
after the first sessions. 


20 . DOMINUS REX r. HARDING. 

[8 Will. 3. B. R.] 

« 

Sessions cannot A CERTIORARI was directed to the lord mayor and 

bfdcterabT/” justices of peacc of London, to remove an order, before 
hy another. filing whereof a procedendo was prayed; the fact was, the 
rMBlIas.c. of one Harding complained to the sessions, that 

Sett, wid Kcm. her master was in arrear to her for wages: on hearing the 
matter, both parties agreed to refer it to Sir Thomas Lane, 
late lord mayor, to be determined; which was done ac¬ 
cordingly^ by order of sessions; He made an award or 
order, but before report made Ihereof^lhis certiorari was 
now brought, whereon a procedendo was now prayed. 
Etper Cur. A judge of nisi prius, by consent of forties, may 
make a rule to refer a cause, but the sessions cannot do 
so, though by consent (a): They may refqr a thing to an¬ 
other to examine, and make report to them for their de¬ 
termination, but cannot refer a thing to be determined by 
the other; and therefore the certiorari was filed, and no 
procedendo granted. 

(rt) Vide Stiles 154. Cald. 30. 5 T. R. 279. 


[478] 21. Inter THE INHABITANTS OF THE PARISH 

OF ST. M^ARY LE MORE mid HEAVY-TitEE in 
DEVONSHIRE. 

I 

SetUement by FACY was settled*at Heavy-Tree, and afterwards went 
payment of nur- parish of St, Mary le More in Exeter, and took a 

p«Bi 523 . p]. 1 . house there of one pound ver annum^ jwherem he lived a 
536. year and a half, and paid the rates and taxes due for the 
Comb!*^y4,410. housc; and the justice at sessions held, that the rate 
Aiod. Cases 38. for a house, without a rate on his person, was not sufficient 
to make a settlement (o); but the Court of King’s Bepch 
quashed this order for this cause, and held him settled at 
St, Mary le More, 

(«) Vide 8 Mod. 38. Bur. 8. C, 465, between him and the public. Per Cur. 
73 , 5^2, 627, Cald. 103, 276,365. 2 Rex v. Rainham, 5 T. R. 240. The 
Const. 233. Per LonI Mcmsjldd, in sessions must decide the fact, whether 
Peiv V. St. Laurence, Cold, 379. The the rate is upon the landlord or the 
occupiei* mtnttn presumed to be rated tenant, 
against whom the first remedy lies, as 



Orders of Justices of the Peace. 4j?8 

* 

22 . DOMINUS REX ». BEARD. 

AN order made by two justices of the peace in Sussea;, Order of baitar- 
adjudged Beard to be the father of a bastard-child, which exaini^^*bT 
was quashed, because it appeared thereby, that the exam- one justice only, 
ination of the woman was by one justice only, though the 
ordering part thereof was said to be made by both (a); and F<Mt. pi. si.’ 
Beard was boun^ over to the next sessions. 

(a) M. acc. 6 Jtfod. 180. Vide 2 Bl. Rep. lOir. •dnd.QSB. 

23. Inter INHABITAN. ST. GILES CRIPPLEGATE 
• a7id HACKNEY. 

.[Pasch. 9 Will. 3 B. R.] 

WHEREAS complaint has been made to us, that Eliza- Place of last 1«- 
beth Fulford^ wife of Uriel Fulford, is lately come into the . 

parish of Sl Giles Crijplegate, and is likely to become ed. Vide ante* 
chargeable to the same; and whereas, on oath made by P*- post. pi. 
the said Eliz, Fulford^ it appears that her husband was 
last legally settled at Hackneyj thqse are therefore, <Src. 

Quashed, because there is no judgment of the justices str? 73 ?^*^ 
concerning the last legal settlement, but only the oath of 
the woman. 


24. DOMINUS REX c. BAREBAKER. 

• [Pasch. 9 Will. 3. B. R.] . 

ORDER upon H. adjudging him to be the father of a 
bastard-child, and* ordering him to.pay Ss. per week till a^offoL^een, 
the child attain the age of fourteen years, was held naught; Hi. i Mod. 20. 
for they have no authority but to indemnify the parish, by g Keb! 
obliging him to ntaintain the child as long as it shall be comb. 32b, 321 . 
chargeable to the parish (a). 

Set. and Rem. 145. 

(•} JR. That*order to pay till nine years old is good, 2 Str. 788. 


25. ANONYMOUS. [47§3 

[Pasch. 9 Will. 3. B. R.] 

AN order made by two justices of the peace for settling Where tibe ifii. 
a poor person, was quashed by the sessions; but because 
it did not appear that it came before them by way of ap- appeitf to- 
Salkeld, Yol. 11. 12 
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appeal. Ante^ peal, without which they have no jurisdiction, this order 
ly ife seMom was quashed (a). 

Jerrison’s Case, Comb. 445. Set. aticl Kem. 176. Skin. 671. 5 Mod. 328. Cafies B. K. 132. 

* (a) Vide Condt. 133. Bur. 8. C. 276. 


26 . Inter THE INHABITANTS OF BERRY and 

ARUNDEL. 

[^Pasch. 9 Will. 3. B. R.] 

Want of adjudi- WHEREAS complaint hath been made to us, that Jacob 
Z)uc/cni with his wife and children, caiqe from his place of 
1^8^491, &c. abode and last legal settlement in Berry to Arundrf; we 
^Mod "325 397 require you, naught; for there is no adjudi- 

Comb. 41.5 *s. c! cation of the justices, which was his last legal settlement, 
fw' ^ ^ complaint, that Berry was, which doth not ap- 

( 637 .) Str. 73 . pear, wliether true or false. 


27. ELIZABETH ASHLEY’S CASE. 


(_TrLn. 9 Will. 3. B. R.] 


Return by the 
clerk of the 
peace, ill. Vide 
Pa. 431, 699, 
701, S. C. 

3 Salk. 258. 
Cases B. U. 138. 
Set. and Kem. 

m 


TWO orders were removed by cerliorari^hnt the return 
was quashed; because the return in the scliedule annexed 
to the writ was not made by lw*o justichs, but by the clerk 
of the peace, who was not the person to whom the certiorari 
was directed, and thereupon a new certiorari was granted. 


Covepaut be> 
tweeo the mas¬ 
ter and third 
person, the ser¬ 
vant not being 
party, makes no 
apprenticeship. 
Post 633. S. C. 


Skip. 671. 
&llfod. 308. 
Garth. 400. 
Ooiub. 445. 
Cases Br. 132, 
rMiegiaa.3h 


28. THE CASE OF CHESTERFIELD. 

[Trin. 9 Will. 3. B. R.] 

JERRISOJf was a servant to Sir Paul Jenkinson in Wal¬ 
tham: afterwards he left his service and wa^ put out, by 
his master Sir Paul Jenkinson, to a barber in ChesterJ^eld, 
who was to teach him to shave and make periwigs, for 
which he was to have 5 Zj from Sir Paul. Jerrison con¬ 
tinued a year in this employment, according to covenants 
between Sir Paul and the barber, to which Jerrison was 
no party; and the Court adjudged that this did not make 
a settlement at Chesterjicld, because it was no service; and 
that the said Jerrison was thereby no more than a boarder 
there for his education, wHich is no service to make a 
settlement. 
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29. DOMINUS REX BROWN. 

[Trin.9 Will. 3. B. R.] 

AN order was made, adjudging Broim to be the father 
of a bastard-child, May 2, 1696: And iu the Michael- musthrtoihe^ 
7 nas sessions following the said orde r was discharged, first smiois af- 
Now both ordcils being here, the latter was quashcd,because fetherloTthe^ 
it did [wof] appear thereupon, that Mtchaclmas sessions was order/ Ante, 
the first sessions after notice given to the reputed father of 
his being so adjudged; for though 18 jC/zz. lippoints the W. s. c. 
appeal not to be to the first sessions after the order of the 
two justices, but the first [general] sessions after the party 
hath notice of the said order; yet by the statute of/i. 5. 2H.5. c.4. 
there might be a sessions intervening, as in this case, be¬ 
tween tlic order by the two justices and the order of ses¬ 
sions: and it mu&t appear on the order that this was the 
fir^t [gmcmQ sessions after notice bad of the former order: 

After which the first order by the two justices was quashed, 
because there was an adjudication therein, that the repu¬ 
ted father should pay a certain sum weekly, till the child 
be of seven years of age; whereas they cannot charge the 
father for any certain determinate time, but as long as the 
child shall be chargeable to the parish. 


30. ELIZABETH ASHLEY’S CASE. 

QTrin. 9 Will. 3 R. R.] 

EXCEPTION was taken to an or(h5r of two justices, Justiwsneed not 
to remove, <S^c., because it was not said that the two justi- 
CCS were of the division, according to 13 14 Car, 2. Sed Ante, pi. 8. 

non allocatur; for the Court held the stalute as to this to be 322 ’^' 
only directory^ and not restrictive or qiudijicatory^ as that of 
the quorum is. 


3*1. Inter THE INHABITANTS OF DIMCHURCH 
and EASTCHURCH. 

[Hill. 9 Will. 3. B. R.] 


AN order was made at the quarter-sessions original¬ 
ly, setting forth. That whereas the parish of Dimchurch 
was overburdened with poor, and the parish of Eastckurch 
had no poor, the parish of Dimchurch should be annexed 
to the parish of Eastckurch, and that the occupiers of lands 


Order for ma¬ 
king one pysifc 
coiitributonptO 
the poor of Mo¬ 
ther. CoraU. 
242,309.8. C. 
Set. and Rem. 
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881 . Holt 573. there should contribute 20 L per annum, by equal monthly 
iStr^sa!^! Str. payments to Dimchurch, as long as that was overburdened 
1144. Ck)rab. with poor, and had none: And it was objected 

by Mr. Brewer, that the justices of peace cannot alter pa¬ 
rishes aifd annex one to another. 2dly, That the sessions 
r 481 3 cannot make an original order (a). Per Holt, C. J, There 
are two ways by 43 Eliz, to make one parish contributory 
to the poor of another parish, riz. either the justices may 
tax particular persons in aid to that parish which cannot 
Skin. 258, 259. relieve its own poor; or they may assess the whole parish 
in a certain sum, and leave it to the churchwardens and 
overseers to levy the same, or particular persons, which 
6 Mod. 397. was well done in this particular case; but so much of it 
as concerns the annexing of the parishes is void, and the 
rest good. But the Court took time to advise. 

(a) This was ruled, Com6.25. 5 Mod. 397. Foley 32. 


32. Inter INHABITAN. PAROCH. DOWNHEAD and 
BROADCHALK in WILTS. 

[Hill. 9 Will. 3. B. R.] 

After order con- TWO justices of tfic pcace made an order to remove 
the*CT Rainsford, his wife and three children, from Rowho- 

wn^sto^*^* borough in Somersetshire, to Broarkhalk in Wilts, which or- 
paiish not par- der, on an appeal to the quarter-sessions, was confirmed; 
Mmov^**byori- this Rainsford, with his .wife ayd three children, 

g'ml order. came into the parish of Downhead; whereupon two justi- 
H **6citing the former order and confirmation, ordered 

him toRrofldc/m/A:: And nowit was objected to thisbrder, 
that it did not appear that one of the justices was of the 
quorum. Mr. JYorthey on the other side argued, it w'as not 
necessary here, because it was not an original order, but an 
order made in pursuance of an order of sessions. El per 
Cur. A settlement, by order upon appeal, binds all parties: 
If the poor man goes to the parish from whence he is re¬ 
moved, the sessions must see their order obeyed; but if he 
goes to another parish not concerned in the ajmeal, then it 
is proper for two justices of the peace to remove him»to 
the parish where he was settled by the sessions by original 
order; but then it must appear therein that one of them 
was of the quorum (b). Quashed. 

{h) By stat. 26 G. 2. c. 27., this is no ground for reversing an order. 
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33. Inter INHABIT AN. KING’S NORTON IN WIG- 
ORN and SWOLHILL in WARWIC’. 

[Hin. 9 Will. 3. B. R.] 

AN order was made to remove a poor woman from Yarly Order of two 
in* Worcestershire, to Szoolhill in Warwickshire; afterwards i’^Mtsdr^r- 
two justices in Wanoickshire made an order to remove her iahea.tairepeai- 
to King^s Morton in Worcestershire; whereupon two justices 
of Worcestershire sent her back to Swolhill; and upon an ap- 5 Mod, 416.' 
peal to the sessions in Warwickshire, the justices confirmed 
her settlement at King^s Morton, and then an order was 
made by two justices of the peace to execute the said or¬ 
der: All these orders being brought i^p by certiorari, Car- 
thew moved to quash all except the first, all the others be¬ 
ing made coram nonj-ddice; for when an original order is 483 ] 

made, it binds alf persons until it be set aside, and it can¬ 
not be set aside but on appeal to the sessions. Mr. Morthey, 
on the other hand, insisted, that though in this case two 
justices could not send the woman back again to Yarley, 
yet they might send her back to a third place, as King^s 
Mortmx is in this case; so that as to King^s Morton it is but 
an original order; but the Court seemed to be of another 
opinion, for then King''s Motion might send to Yarley, and 
there would be a perpetual circuity; but seeing in this 
case King's Morton had appeared at the sessions, and had 
been concluded there, they would not quash the order; 
and several questkins arising, all was referred to a judge 
of assize. 

34. .DOMINUS REX «. SHAW. 

[Trin. 10 Will. 3.*B. R.] 

AN order was. made by two justices of the peace, ad- Appeal fromor- 
iudging Shaw to be the reputed father of a bastard; where- ‘*®** 
upon he appealed to the next quarter-sessions of the peace, general segsions. 
after notice^ where the order of the two justices was dis- Ante, pi. 
charged; and now it was here moved to quash the order 
of sessions, because by the statute the appeal must be to earth. 455 . 
the next general sessions, and there might have been a 
general sessions before the general quarter-sessions, as in R. 203 . 
London and Middlesex, where there are four general ses¬ 
sions in a year, besides the general quarter-sessions (a). 

Quashed for this fault. 

{a)R. cont. S T. B. 496.; and said appear to be one of the most accurate 
per Curiam, that this case does not in SaUc. Reports. 



OaoERs OF Justices of the Peace. 


Order to re¬ 
move A. end his 
family, ill for 
generality. Post, 
p). 41. Faresl. 
54. Comber. 
478, 469. Post. 


Vide Str. 114. 
Foley 278. 


First order fail¬ 
ing, all subse¬ 
quent fall to the 
ground. 


[483] 


On appeal from 
a poor’s rate the 
sessions may 
quash the whole, 
and make, or 
other church¬ 
wardens, &c. to 
make a new rate. 
Vide ante 478. 
Faresly 10. 

Set. and Rem. 
236. S. C. 

Holt 603. 

Cartli. 464. 
Cases B. R. 211. 

Carth. 58. 


Vide 4 Bur. 
1460. 6 Bur. 
2634. Cowp. 


36, ANONYMOUS. 

[Mich. 10 Will. 3. B. R.] 

AN order made to remove three men and their familiea 
was quashed, quia too general; for some of their family 
might not be rcmoveable. If a man settled at A. marries 
a poor woman who is settled at and hAs children by a 
former husband; his wife shall be removed with him to 
A.j but her children, such of them as are above seven 
years old, shall not be removed; those under shall be re¬ 
moved, but that only for nurture; for they shall be kept at 
the charge of the other parish: But such a general order 
sweeps all away. 


36. ANONYMOUS. 

[Mich. 10 Will. 3. B. R.] 

PER JVorlhey, it was settled in the case of Wooton-Basset, 
that if the first order be naught, no subsequent order on 
an appeal can make it good. Hill. 11 fV. 3. B. R. Same 
rule was taken by Hoit, C. J. and both orders quashed; 
and Trin. 2 Ann. the same resolution between Selon and 
Ripley. 


37. THE CASE OF THE PARISH OF ST. 
LEONARD SHOREDITCH. 

"[Mich. 10 Will. 3. B. R.] 

* 

THE churchwardens, ^c. •made a rate for relief of the 
poor, which was confirmed by two justices, and therein 
nothing was taxed for the personal estate, but all upon 
the real, which was erroneous. Several inhabitants ap¬ 
pealed to the sessions, and the rate was there quashed; 
and the churchwardens, S^c. ordered to make a new rate, 
upon both real and personal estates: In the new rate there 
was still a great inequality, the real estate being taxed 
ten times more, in proportion, than the personal estate; 
for this reason several inhabitants appealed, again, and 
this rate was likewise vacated by order of the sessions. 
And now JVorthey and Shower moved to quash these orders, 
urging, that the sessions could only relieve particular per¬ 
sons over-rated or grieved, but could not set aside whole 
rates at once. Sed per tot. Khtr. viz. Holt, Rokeby, and 
Turton: Surely the justices at sessions, upon an appeal of 
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particular persons grieved may, if they see cause, set aside 

the rate; for the act is, that if any person or persoiss find ' 

themselves aggrieved, it shall be lawful for the justices at 

the quarter-sessions to take such order therein, as by them 

shall be thought convenient. 43 Eliz, c, 2 , sect. 6. And in If scMions set 

neither of these cases, of the first of second rate, the justi- mettfieymay 

ces could not have given relief without setting aside the make new one; 

whole rate, because the rate was burtheusome to a whole 

set of men; and they may make a new rate themselves (o), 

or order the churchwardens and overseers to make a new 

rate, as was done in this case; they having it in their Or refer it back 

discretion to make a new rate at sessions, or remand it tothechurch- 

to I he churchwardens, ^c. to make one. The orders were 

confirmed ( 6 ). 


(a) The sessions cannot make an 
original rate, Sear v. Aberford East, 
2 Ld. Haym,. 798.* 

{h) Where an objection is against 
the general rule and proportion of the 
rate, the sessions, upon deciding in 
favour of the objection, should quash 
the rate, Rex v. Sandwich, Doug. 562. 
Cald. 105. Where the sessions hold 


a rate bad, because particular persons 
are nut inserted, they must quash the 
rate, and cannot amend it, Rex: 
Maddem, 1 T. R. 625. Rex v. St. 
Agr<es, 5 T. R 480. Where an ap¬ 
pellant is overcharged, the sessions 
may relieve him by lessening his rate. 
Rex V. Cheshunt, 2 T. R. 623. 


38. DOMINUS REX d. ALBERTSON. s.c. Carth. 

469. Holt 50r. 

[Mich. 10 Will. 3. B. R. 1 Ld.Raym. 395. S. C.] Set. and Rem. 

AN order was made, reciting. Whereas it appears to us, Child bom of a 
two justices of the peace, that Mary Spencer, wife of Jona- {jiJ’gbaml bdn^ 
than*Spcncer, mariner, was on the 20th of A/arc^ 1695 sea, from before 
delivered of a male bastard-child, which is likely to be 
chargeable, 8fc. • And whereas it appears to us, that the Wth, is a baa- 
said Jonathan Spencer was em'ploy^ on board the ship call- t*'** s but that 
ed the Pembroke, in his majesty’s service at Cadiz, and was 
not within the king’s dominions when the said child was ante, pi. ii, ic, 
begotten, or born; and whereas it appears that Albert- 5 4 J 9 , 

soti had carnal knowledge of the body of the said woman, 
during the absence of her husband, and that he begat the 
sabid child; we therefore adjudge him to be the reputed [] 484 3 
father, and to pay weekly, 4 rc. And the said order be¬ 
ing confirmed upon appeal, was brought here by certiorari. 

And now Shower and Upton moved to quash these orders, 
because 18 Eliz. c. 3. gives the justices power only to med¬ 
dle with bastards born ouJtoflawfijtlmairimony;so that though 
this child should Jbe a bastard, yet the justices cannot 
meddle with it, because he is bom in lawful matrimony: 

But it does not appear in this order that this child was a 
bastard; for it is only said the father was absent when the 
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child was begotten or born, in the disjunctive; also it doth 
not appear but the husband was in England during the 
tin)e intermediate between the begetting and birth. Per 
Cur\ He is a bastard who is born of a man’s wife while 
the husbafid, at and from the lime of the begetting to the 
birth, is extra quatuor niaria: In case of real action by him, 
the tenant may plead general bastardy; and on a writ .to 
a bishop, he will certiiy him to be a bastard; being then a 
bastard as to discent, there is no reason why he should not 
be a bastard as to all other intents, and in particular a bas¬ 
tard within 18 Eliz. which is a remedial act; Also when a 
child is born in adultery, he is born out of the limits of 
lawful matrimony, the law then taking no notice of the 
husband; and so, though we must quash this order, be¬ 
cause it does not appear that the husband was extra quatuor 
maria, during all the space of time intervening between 
the begetting and the birth, yet we hope care will be taken 
to make a new order without this fault (a). Quashed. 
But the defendant was bound over to appear at the ses¬ 
sions. 

(a) Non-access may be proved. And it is not necessary that non^c- 
though both husband and wife are infra cess should be proved by positive tes- 
quatuor maria. Sir. 925.; and an order «^timony, but it may be collected from 
of filiation made thereupon, 8tr. 1076. circumstances. 4 T. R. 356. 


39. THE CASE OF THE CHURCHWARDENS 
OF TOPSHAM. 

[Hill. 10 Will. 3. B. R.] 

.fiisticcsmay THREE justices took the account of the churchwar- 
tha^^the dcHs, fyc. o{ Topsham, for the year IG97, and adjudged 

wersecw pay that there was thereupon duo from them to the parishion- 
ihe succeeding g,.g Topsham, 69/. 18^. 10</., for the repayment whereof 
iiieii-hands. to the Succeeding oveiseers lor the year 1698, the justices 
Vide post. 5M, made an order; to which it was excepted, that the justi- 
525, 31, 33, power to make such order, but only to issue war¬ 

rants to distrain; but the Court ruled the order to be well 
made, and confirmed the same. 

40. DOMINUS REX r. GREGORY. 

order was made by the justices of peace for the de- 
Reiii. 232. S. C. fcndant to pay 405. for wages generally; and because it 
was not said for what wages, it was moved to quash it; for 
[|485]| they can only settle wages in husbandry: But per Our,, 
Vide ante # 2 . Wc wUl intend it for such wbges, since the contrary 4 ioes 
not appear. 
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41. THE CASE OF SYLVANUS JOHNSON. 

THE justices of Sussex, on complaint that J. was come To remove his 
into the parish of Brood, in the said county, and Vas likely 
to become chargeable to the said parish, and adjudging vi. Far. 74. 
Sfindherst in KerU to be his last legal settlement, ordered kss 

that Johnsoti, and his wife and family, should be removed s."cf 
to Sandherst; which was quashed; because non constat what 
is meant by his family, and some of them may have a le- Str. 114. Foley 
gal settlement at Brood, though J. had not. 


42. CHRIST’S HOSPITAL’S CASE, 

• [Trill. 11 Will. 3. B. R.] 

A POOR child was left in Chrises Church Hospital; J®®*" 
upon complaint of the wardens of the hospital, two ju^ c^^Church 
tices made an order on the overseers of the poor of the Set, 

parish, to receive and maintain the child; but this order 
was quashed, because it was not said, that the parents 
were unknown, or likely to become chargeable to the 
parish: For though a child of three months old be help¬ 
less, yet the parents are boifnd to provide for it. As to 
the principal matter which was hinted, viz. That the hos¬ 
pital was bound to provide for poor children there expo¬ 
sed, the Court thbught there was nothing in that. 


43. Inter THE .INHABITANTS OF ST. NICHOLAS, 

GUILFORD in SURRE^Y, dnd KILLINGTON in 
SUSSEX. 

* [Trin. 11 Will. 3. B. R.] 

JVORTHEY moved to quash an order of two justices to Bastard settled 
remove a woman and her bastard-child from A, to B,, 
whereas it appeared in the order that the child was born ii. 528 , 
at C. Holt, C. J. The bastard must be kept where it is 
born (a). . 

(a) Though bastards are settled on the parish where they are settled, 
where born, they must be removed to pay money for their support and 
wi^ or to the mother for nurture, maintenance to that where they reside 
while under seven years old, 2 Sess. for nurture, Cald. 6. Vide Doug, 9. 
Cos, 89. And an order may be made 
Salkeld, Vol. II. 13 
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44 . Inier THE INHABITANTS OF THE PRE¬ 
CINCT OF BRIDEWELL and THE PARISH OF 
CLERKENWELL. 

[Hill. 11 Will. 3. B. R.] 


Garth. 515. S. C. 
Holt 575, 509. 
Justices have no 
juriadiction to 
remove poor 
persons to or 
from extraparo- 
obial places. 

But note: In the 
ease of The In- 
bahitants of 
Stokeiane and 
Dotting, Hill. 11 
Ann. B. U. it 
svas adjudged by 
Parker, C.J. 
and the whole 


A SPECIAL order of sessions was, Th?^ H, was bound 
apprentice, and served seven years to a hemp-dresser, 
within the precincts of Bridewell^ and afterwards he lived 
nine years in Clerkcnwell parish, but gained no settlement 
there: The justices sent him to Bridewell as his last legal 
settlement, by an order which set forth Bridewell to be an 
extraparochiai place. Ei per Holt^ C. J. If a place is ex- 
traparochial, and has not the face of a parish, the justices 
have no authority to send any man^thitber; and so it was 
resolved in the case of Sir John Osborn^ Possibly a place 
extraparochiai may be taxed in aid of a parish, but a parish 
shall not in aid of that. This is casm omissus. This order 


Court, 

virtue oC13 &c 14 


was quashed. 


Gar. 2. oap.,li^see. 21. the justicea may exercise the powers given by 43 El. and that act, in all 
extraparoeiaal places, containing more liooses than one, so as to come under the denomination of 
a vill or tos'ushtp. Post. pi. 48. Vide post. 487,501. 2 Lev. 142,143. 4 Mod. 157 158. 1 Mod. 
SSI, 2 Mod. 237. 


45. Inter THE INHABITANTS OF ST. MICHAEL 
BEDENHAJVI and KINGSTON-BOWSEY. 

[Hill. 11 Will. 3. B. R.] 

Orderofrever- H, WAS sent by order of two justices from St. Michael 

^ on appear Bedenham to Kiaesion-Boivsey. and that order was reversed 
binds not a third , , , , 

parish, nor par- upon an appeal to the sessions: Ihen the man went to 

-w. Post-p>- 58. Bedenham, and Bedcnltam sent him to D. ; and a motion 
An^s ph 11,^13* made to quash this order, because the order of rever- 
ao,25. Cai'th. sal upon the appeal as to Kingston-Bowsey was conclusive 
ud Bm.27& against all the world. But the Court held, That the de¬ 
termination upon the appeal between other parties ought 
not to bind as to a third parish which was no party (a). 

(a) VUe ace. Bur. 8. C. 17, 4S5. 

46, ANONYMOUS. 

[Hill. 11 W. 3. B. R.;^ 

SpMia«te ordierof sessions dmwn up specially, in order to 

ought not to have the opinion of the Court, was concluded; and tf 
oonciudetottte Court should be of opinionj then, which was held 


minkmoflbe 

fjWOEt 
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naught; for the justices ought to determine one waj or 
other, and not make a special conclusion, referring to Um 
C ourt; but it was referred to the judge of assize. 


47 . Inter INHABITAN. PAROCH. EATON-BRIDGE [ 487 ] 
'and INHABITAN. PAROCH. WESTRAM in KANC. 

[Hill. 11 W.S.B.R.] 

AN order was made at the quarter-sessions for the re- Poorprisowwi. 
lief of poor prisoners in gaols, and providing materials to 
set them at work, upon the statutes of 14 EHz. c. 5. and 
19 Car. 2 . c. 4., whereby a sura was assessed on the seve¬ 
ral parishes, not exceeding what is allowed by both acts; 
hut Ihe order was quashed, becaiisejhey ought to have 
made distinct orders upon the different statutes, the mo¬ 
ney to be levied Tiy virtue of each statute being applicable 
to different purposes (a). 

(a) The stat. of Elix. is the general Cha. is for the relief of pnsonf m 
act for parochial relief. The stat. of gaol, by a charge on the eeuhty. 


48. Inter THE INHABITANTS OF THE FOREST OP 
DEAN and THE PARISH OF LINTON. 

[Trin.JS W. 3. B. R. S. C. Foley 97.] 

//. LIVED ten years in the forest of Dcan^ and then BxtrapsrochW 
died^and lcft,several children: Two justices made an or- 
dcr to remove them to Linton 'm Ihrcfq^rdshire, per Holt w5.S.C. 
Holt, C. J. If a place be a reputed parish, and hafe 
churchwardens taid overseers of the poor, it is within 43 
Eliz, though in truth it be no parish; but if it be merely 
extraparochial, as the justices cannot send to such a place, 
so they cannot send from it: As it is exempt from re¬ 
ceiving, so it shall not have the bene§t of removing, for 
they have not proper persons to complain. Persons in 
extraparocl^ial places must subsist on private charity, as 
all persona did at common before 43 Eliz. which enacts, 

That every parish shall keep their own poor; inconse¬ 
quence of which the jurisdiction of removals was first set 
up before the statute 14 Car. 2 . For, unless the poor 
were removed to their own parishes, every parish could 
not maintain their own poor. But the statute of 43 Eliz. 
does extend to extraparochial places. Gould, 3. started 
a qucistion, If the justices of the county, where the parish 
wherein he was last legally settled lies, mi^t not make on 
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Parish, upon 
irhoman origin¬ 
al order is made, 
cannot remove 
till that be re¬ 
versed. Vide 
ante, pi. 33. 
Post. pi. 52. 

Holt 509. S. C. 


Examinatllib 
must be by, both 
iustices. See * 
6 M,(j4. MO. 
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order upon the parish to make a rate for the relief of this 
poor man in the extraparochial place, because not having 
gained a settlement there, he remains an inhabitant of 
that parish still, else the man may be starved for want of 
relief? Hdlt^ C. J. Quash this order, and then go and get 
an order: Forasmuch as H. was settled in the parish of 
Linton^ and is not able to provide for himself: These 
are, S;c, 


49. Inter THE INHABITANTS OF CHALBURY and 
CHIPPING-FARRINGDON. 

[Trin. 12 Will. 3. B. R.] 

H, WAS removed by order of two justices, from the 
parish of A, in Warwickshire^ to Chalhury in Oxfordshire j 
from thence, by order of two justices, to Chipping-Far- 
ringdon in Berkshire, It was objected. That Chalhury 
ought to have appealed, and got the order upon them dis¬ 
charged, which Holt, C. J. agreed; for sending the poor 
man to another place, is falsifying the first order, which 
cannot be done but by appeal; for the order of two justices 
is a determination of the right against all persons, till it be 
reversed: Chalhury should have appealed from the War- 
roickshire order, and got that set aside, and sent the man 
back thither, and the justices there should have sent him 
to Chipping-Farringdonj therefore naught. 


50. Inter THE INHABITANTS OF WARE and STAN- 
STEAD-MOUNT-FITCHET. 

[Trin. 12 Will. 3. B. R.] 

AN order was made by two justices, toTemove H. with 
his wife and children, from Ware in the county of Es¬ 
sex to Stanstead in the same county. Exception was ta¬ 
ken to this by Mr. Eyre, 1st, Because it was, with wife 
and children. 2dly, Because it was said. It appears upvn 
examination before us, or one of us, and the examina¬ 
tion ought to be before both, J)ecause both are to make the 
judgment of removal. Mr. Cowper would have distin¬ 
guished this as the first exception from the case of Mich, 
10 Will. 3. ante, pi, 35, 41. Of his wife and family, be¬ 
cause he might have servants not removeable, but children 
ought to follow their parents. To the second he said, 
l^at by 14 Can 2. c. 12. the complaint is directed to be 
made to any justice, and in consequence one justice may 



Orders of Justices of the Peace. ^ 8 B 

examine; and it was onlj necessary that two should join 
in removing: Sed Cur. contra in both. To the first Holtt ’ ^ ’ 

C. J. said, suppose H, had put his son out to service at 
sixteen years old at B., and accordingly he had served 
there a year, and after the father comes to live at B, him¬ 
self, and the son to live with him; such an order would 
reniCve the son, though he be not removeable. To the 
second, Gould^ i. said, The statute directed, and the prac¬ 
tice was, to make complaint to one justice, and he grants 
his warrant to bring the poor man before two justices, and 
then they two examine and remove (a). 

(o) Vide 2 Str. 1092. Bur. 8. C. 136. 2 Bott. 3d edit. 769. 3 T. R. 707. 


51. DOMINUS REX ». THE INHABITANTS OF [ 489 ] 
LONG-CRITCHELL. 

[Mich. 12 Will. 3. B. R.3 

A MAN was removed from the parish of Allhallows to 9*''^®'' ©xeoa* 
the parish of Z/orjg--CrzVcAe//. He goes from Z#ong--Cri<cAc// 419 .’^ c?* 
to P.\ they got several orders front two justices, by way Holt 610 . 
of execution of the first order, to remove him from P. to 
L. But all of them were quashed, because P. ought to 
have made an original complaint, and upon that have got 
an order, and not have grafted on the order of removal 
from A. to Zr., though they might have used that as evi¬ 
dence to induce the justices to make such original order; 
for P^is a thir4 parish, against which L. is not {b) bound 
by the order of removal from A. to L., but may contest the 
right of settlement with them. Mr. Upton took an excep- ^ 5 Mod. 321 , 
tion, that the enforcing orders did not appear to be made ^8.*®Ante 
by two justices, quorum unus: Ani Holt, C. J. seemed to pi. is. fc 
think that a good exception, because such persons as can- P* ®®- 
not make an order, cannot execute it: But the orders 
were quashed upon the first reason. 

(b) The cogtrary is clearly law, as against ^ the world. The same is 
is held in the next succeeding case, held, ZT. R. 598.; but the decision in 
It was acknowledged, 3 Bur. 551., as this case may be, and {come semble) is 
a settled poin^ that an order of re- good; though the reason to which tnis 
moval to a parish confirmed, or ^ith- annotation is applied is false, 
out appeal, concludes ^that parish 
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53. Inter THE INHABITANTS OF THACKHAM 
and FINDON in SUSSEX. 

• [Hill. 12 Will. 3. B. R.] 

Two jastioes or- A POOR person was removed in 1694 from West-Star- 

erfram*£mds^' Findon; Findon does not appeal. In 1700 the man 

whole par- comcs to Thackham, and Thackham sends him by order of 
uh upon which tWO justices to Findoti: Findon appeals, and the order was 
new Kufe’ment discharged. All three being now brought up by certiorari, 
is gained. Vide it was moved to quash the order made upon appeal, and 
ante, pi. 33 & 49. urged that Findon was bound by the first order from West- 
Starring to them, from which they never appealed, with re¬ 
spect to all the world, and are concluded to say, that the 
Vide note to place of his last legal settlement was not with them: But 

preceding case, jjj respect of (fie distance of time, Ihe Court could not tell 
but he might have gained a new settlenSent at Thackham, 
and that might appear to the justices, and they might 
have good ground to dischai^e the order of the two jus¬ 
tices. Then the counsel offered to produce an affidavit, 
that there was no new settlement proved; that the Court 
held that they could not examine that by affidavit, nor in¬ 
quire thereby into the reason of making the order (a). Ex 
motione Mr. Shelly, 

(a) Vide 2 BoU, 3d edit. 860. 2 Bur. 8. C. 394. 


[490] 

Vide Post. 491. 
1 Salk. 67,68. 


53. DITTON’iS CdSE. 
' [Pasch. 13 Will. 3. B, R.] 


Order for dis¬ 
charge ao ap- 
prentiee, the 
master not ap¬ 
pearing. Vide 
Fares. 55. 

1 Mod. 2. 

5 Mod. 139,140. 
Bep. B. R. 
Temp. Bard. 
Uh 


MOVED to quash an order made few the discharge of 
an apprentice: The question arose upon the clause of the 
statute, which directs, That upon the appearance of the 
master the apprentice may be discharged by four justices, 
after the next justice hath endeavoured to compose the 
matter in difference. In this case it was objected, that 
DUtm the muster was bound over to appear^and did not; 
and the justices have but a limited jurisdiction; and it is 
expressly directed by the act, that this discharge is be 
made on the appearance o[ the master; besides, there is 
another remedy to proceed on the recognizance, which is 
forfeited by not appearing. 

Per Cur. The act must have a reasonable construction, 
|0 as not to permit the master to take the advantage of his 
PWn obstinacy; and it would be very hard, that supposing 
the master is preffiigate dnd runs away, the apprentice 
shall never be discharged. Afterwards exception was taken, 
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because it appeared upon the face of the order, that Dutm 

was a collar-maker, 4-' non constat what the trade is, nor 

that it is within the statute; like Comforts case, where Ante,67,471. 

one was bound to a mantua-maker, when there was no such 

trade within the statute, nor at the time of the statute (a); 

And in this case it was said, that the justices might make 
tlie. master make restitution of part of the money, and that s^'i,. 
it hath been so adjudged. 

(a) This is now clearly immaterial, Str. 66S. 1 Bott, 3d ed. SIS. 


54. Liter THE INHABITANTS OF WATFORD and 

WENDOVER. 

QPasch. 13 Will. 3. B. R.] 

TWO justices of St. Albans made an order, that where- 
as they were credibly informed, that Wendover was the ^ionjustk^' 
place of H's. last legal settlement, but no where adjudged must be to the 
it to be so; Irom this order there was an appeal to the quar- county, notof 
ter-sessions of St. Albans^ where it was confirmed; and the corporation, 
both were quashed; the first, because there was no adju¬ 
dication of what was the place of his last legal settlement; 
and the second, because tho appeal ought to have been to 
the sessions of the county, not of the corporation; and as it 
was, it was coram nonjudice. 


35. Inter THE INHABITANTS OF SUDDLECOMB [491 ] 
• * and BURWASH. 

r.Trin. 13 Will. 3. B. R] 

EXCEPTION was taken to an order of two justices, 
because it was only said to be complained by the church- 
wardens, that the person removed was likely to become te chargeable, 
chargeable, hut not adjudged so by the justices. Holt, “Ehou®"wUadi- 
C. J. said. That the justices cannot removig a man, un- cation} but 
less he be likely to become chargeable, for otherwise Whereas it ap- 
they might remove a man of an estate; and he took a di- complaint, &c. 
versity, that where the order is, Whereas it appears to us, suffi^ent 
&c. on the complaint, &c. that J.^S. is likely to become charger Ante 473 , 478 , 
able to the parish, that will be well enough; but where it is, 479. Post. 563. 
as here, Whereas complaint has been made, &:c. that is ill: Jiiv. 84 . 

But it was agreed to be referred to the judge of assize. Haym. 65. 
Postea, Pasch. 2 Anni B, R. The case of the Inhabitants iMod.'^o. 
of Darnell in Cheshire, the same resolution. Postea, Pasch. & Mod. 367. 

2 Ann. B. R. the same resolution. It ought to appear, 

that the person removed, is a person removeable, and 576 .’ Doag.eez. 
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mr.) Set, and there ought to be a particular averment, that he is likeljr 
j 77 ’ 527 . to become chargeable. 


Sessions may 
make original 
order to dis¬ 
charge appren¬ 
tice. See i Salk. 
67,68 S. C. 

1 Mod. 2,287. 

1 Saund. 314, 
316. 1 Vent. 
174, 175, lieft. 
B. It. Temp. 
Hard. 101. Str. 
143, 704. 


66. DOMINUS REX v. JOHNSON. 

[Trin. 13 W. 3. B. R.] 

THE justices of peace at J^ewcastle in JVbrthumberland 
discharged an apprentice by an original order made at 
the sessions, without any previous application to a justice 
of the peace to endeavour to compromise the matter, as 
the statute directs; and after several debates it was ad¬ 
judged, that if this had been a ne\i^ thing, the Court would 
have thought a previous application to a justice necessa¬ 
ry; but there having been so many original orders made 
at sessions brought into this courtf.and confirmed here, it 
was too late to call this matter in question; so the order was 
confirmed. 


Justices at ses¬ 
sions are proper 
judges, whether 
fjt to oblige IJ. 
to take an ap¬ 
prentice, or not. 
vide 6 Mod. 

163, 104. 

1 Salk. 66, 68, 
381. 6 Mod. 

164. 1 Show. 
76. 3 Mod. 270. 
Raym. 65. 

1 Lev. 84. 

6 Mod. 139, 

140. 1 Saund. 
314, 316. 

[*49S] 


67. MINCHAMFS CJSE, 

[Trin. IS Will. 3.B.R.] 

HE being a merchant at Mile-End, two justices hound 
a poor girl an apprentice to him; he appealed to the ses¬ 
sions, and the order was discharged; because they thought 
it unfit to compel a merchant to take an appentiee; and 
now this Court, on consideration of thq matter, confirmed 
the order of sessions; because the late act having made per¬ 
sons compellable to take apprentices, and given an appeal 
to the session^, it was in the discretion of’ the justices at 
sessions to determine, * whether it was or was not fitting 
to put an apprentice upon any oney and therefore the 
Court would not disturb what the sessions had done, hut 
confirmed the order. 


Order reversed 
is final only be- 
tween the par¬ 
ties: Order con¬ 
firmed, or DOt^ 
appealra from, is 
final as to all the 
world. Ante, 


68. Inter THE PARISHES OF SWANSCOMB and 

SHENSFIELD. 

[Pasch. 1 Ann. B. R .3 i 

A POOR man was sent by two justices to SMnsJield, 
and upon an appeal the order was confirmed; after¬ 
wards Shensjield sends him by an order to Swanscomb: All 
these orders being brought up by certiorari, the order to 
send him to Swanscomb was quashed, because, by the de¬ 
termination of the justices in affirmance of the order on 
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the appeal, Shensjield was estopped against all the world 
to say, That was not the place of his last legal settlement; q Mod. 269 ,28/! 
for the justices cannot remove, but to the place of the last 
legal settlement; and shewing any later placo of settle- 
ihent will discharge the order on the appeal; and the di- 
versity is between an order discharged and an order con- Bur. s. c. 17,* 
firhied upon appeal, or not appealed from. In the first ssi, 425. 
case, the matter is at large as to all places, but the place 
to which the poor man was sent, which, upon the appeal, 
was determined not to be the place of his last legal settle¬ 
ment. But in the latter cases, the place to which he was 
sent is bound, and the order final and conclusive as to all 
the world. * 


59. Inter THR INHABITAN. OF WESTON-RIVERS 
and ST. PETER’S IN MARLBOROUGH. 

UPON an order of two justices, it was objected, 1st, 
That it was not said that the woman was poor, «^c., but 
lame, and like to become poor. 2dly, That it was not 
said she did not offer security. 3dly, That it was said to 
be upon complaint only, and not bf the churchwardens, 
A‘c. 4thly, It was not said she rented not a tenement of 
101. per annum. The two last were the objections chiefly 
insisted upon; and the Court was clear as to the first of 
these two, viz, that it njust be upon complaint of the 
churchwardens, ^rc., and so appear; but, upon reading the 
return, another question arose; for the return set forth at 
large? that ujfon complaint of the churchwardens and 
overseers of the poor concerning A, to tlfe justices, they 
the said justices, one of the quorum, made the following 
order in hcec verba: Forasmuch as complaint hath been, ma& 
to us, 8;c,, so that it was urged, that the defect of the order 
was supplied by tjie return of the certiorari. As to the last 
of the four exceptions, Holt, C. J. said, that before 13 Car, 
2. two justices ^removed by consequence of law, upon 43 
Eliz,, because that statute makes a provision, that every 
payish shall tnaintain its own poor; therefore the justices 
considered who were properly the poor of a parish, and 
they were held to be such as were there settled a conve¬ 
nient time, which was thought a month, so that a month’s 
abode made an inhabitant. Still there remained several 
doubts, which occasioned 13 4'' 14 Car, 2. c. 12., upon 
which statute the present question arises, viz. Whether 
the power to remove be not founded on 13 4^ 14 Car, 2., 
but on the law, as it was before? And since such an order 
would serve to remove before, why will it not serve now, 
since the statute? Or whether 13 4^ 14 Car, 2. obliges the 

Salkeld, Yol. II. 14 


s.c. 5 Mod. 149. 
called Rex ver. 
Inhab. of Woo- 
ton-Uivers. 

It is neccssaiy 
to shew in a re¬ 
moval order that 
it was made up¬ 
on eomplalnt of 
the churchwar¬ 
dens, &,o., but 
not that the par¬ 
ty did not rent a 
tenement of 101. 
per annum. 
Vide ante 491. 
post. 524,53S. 
Farctl. 54. 

Mod. Cases 8S. 
S.C. Carth.365. 
Holt 610. 

3 Salk. 254. 

Set. and Rem. 
18,165. Cases 
B. R. 89. 

Defect of an or¬ 
der not made 
good by matter 
alleged in the 
return. 

[*193] 
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justices to alter the form of their order? And this depends 
upon this part of the statute, viz. Whether it be by way of 
giving jurisdiction or restriction. At another day, Holt, 
C. J. pronounced judgment; as to the exception to the 
not averring that she did not rent a tenement of 10/.per 
annwn, he said, the secondary had searched the prece* 
dents, and they are without this clause, according to the 
form of the orders before 14 Car. 2 . And this order there¬ 
fore is well enough; and if the party rents a tenement of 
10/. per annum, he may appeal to the sessions. As to the 
other exception, it is fatal (a), for no one can disturb a man 
coming into a parish, but they that have authority to do it. 

complaint ex officio from one not concerned is nothing, 
it may be the parish are willing to ke^p him; and as to 
On cerUorari the return, that cannot cure the order, for they had exer- 
retora"the”order ^iscd their authority before; and by the certiorari they 
in hsc verba. have no power but to return the order in hmc verba; and 
Vide I Saik.147. therefore what they think fit to return farther the Court 
can take no notice of. 

(a) Vide Folet/QS7. Set. Sf Rem. S5, Bur. 8. C. 24, .And. 361. 


Justice cannot 
command the 
officers of the 

e rish whither 
. is sent to re¬ 
move him. 

Vide ante 430. 
pL18,&48'J, pi. 
•51. Comb. 325. 
Garth. 449. 


60. Inter THE INHABITANTS OF ST. GEORGE’S 
and ST. OLAVE’S, SOUTHWARK. 

TWO orders were returned, the first for settling a poor 
man, one Thomas Gill, and the‘^ second a confirmation of 
the first, upon an appeal to the quarter-sessions: The first 
order recited. That whereas complaint hath Been made to tts, 
&:c., that T. G.* had of late intruded into the parish of St. 
George’s, we adjudge him to be last legftlly settled at St. 
Olave’s: These are therefore to require you to convey the said 
Tho. Gill to the parish of St. Olave’s; and the direction 
upon the order was, To the churchwardens aad overseers of 
the poor of the parish of St. Olave’s: Quashed; for they 
ought, and can only order the parish-oflicers where the in¬ 
trusion is made, to make the removal. 


[ 494 ] 


61. Inter THE PARISHES OF ST. ANDREW’S 
HOLBORN, and ST. CLEMENT’S DANES. 


[Mich. 3 Ann. £. R.] 

Senioni being THE Court of quarter-sessions of Middlesex made an 
order, and afterwards the same sessions vacated it by 
thrir^Z^ent i| subsequent order; and a certiorari being brought, both 
And make ADtw. i^ders were returned thereon. Et per Holt, C. J. You 
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* 

should not have returned the vacated order, but only the 
latter. This is as if we, disliking our judgment, should 
the same term make an entry of two different judgments, 
and return both upon a writ of error, which ought not to 
"be : The sessions is all one day, and the justices may alter 
their judgment at any time, while it continues: Thus, at 
the Old Baile^^ you see judgment die fort <^dure given; 
and yet, if the party will plead, we will set aside that judg¬ 
ment, and admit him to plead. 


•OUTLAWRY. 


1. REX & REGINA v. TIPPIN. 

[-1 W.&IM. B. R.] 

ONE was outlawed upon an information for seducing a 
young gentleman to marry a young woman of a lewd cha¬ 
racter, and fined 5000/. And it was moved in behalf of 
the defendant, that he could not be fined upon the outlaw¬ 
ry, because in misdemeanor the outlawry does not enure 
as a conviction fof the offhnce, as it does in cases of trea¬ 
son and felony; but as a conviction of the contempt for 
not answeringf which contempt is punished by the forfeit¬ 
ure of his goods and chattels; and if he*might be fined 
now, he must be fined again upon the principal judgment. 
And the first was*held to be irregular, for the outlawry in 
these cases is not a conviction, as appears by Fteta 43. 
Quamvts guts pro contumada f*ga tUlagetwr^ non pnyder 
hoc convictus e$t de facto pj^rndpalu 


2. ATTORNEY GENERAL r. BADEN. 

[Mich.5 W.&M.] 

A. OWES money to on a judgment, and to C. on a 
bond; A, is outlawed at the suit of the obligee, and his 
lands seized on the outlawiy; and the question was. Whe¬ 
ther the conusee of the judgment could extend these lands? 
And it was held the outlawry should be preferred, and 
that the king^s hands should not be amoved, unless the 
conusee could shew covin and practice between the obli¬ 
gor and obligee. 


ranler; but mod 
certify the luter 
only. Vide 
6 Mod. 287. 
Post. 605. 606. 

5 Mod. 336 
S. C. Post. COS. 
Sett, ond Rem. 
168. Holt 511. 
Comb. 66, S5S. 


1 Show. 80.309. 

2 Show. 60, 68. 


H. outlawed for 
loisdemeanor, 
eannot be there, 
on fined for the 
faet. See 1 Laev. 
33,34. 2liev. 
49. Raym 17. 

2 Chan. Caa.44. 
Carth. 3S4. 
Cuiob. 456. 

5 Mod. 221. 

7 Mod. 39. 

8 Mod. 177, f. 
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Vide Bay. 17. 

1 Lev. 33, 34. 

2 Lev. 49. Cs. 
Pari. 75. Hard. 
106. 
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3. ADLAME t). COLEBATCH. 

[Pasch. 8 Will. S. C. B.] 

W>ere the ^ IT movcd in C. B» that the plaintiff might reverse 
verse It at outlawry at his own charge, upon affidavit, that the de¬ 

own charge. fendant was actually in the Fleet in execution for the 
plaintiff in another suit, and he knew it; ard it was grant¬ 
ed, because the plaintiff should have brought him to the 
bar by habeas corpus^ and there have charged him with a 
new declaration (a). 

(a) Vide Rep. B. R. Temp. Hard. 123. 

4. I.EE r. MII.URD. 

[Mich. 8 Will. 3. C. B.]i 

Note; The law A LIKE motion was made upon affidavit, that the de- 
UilTparticaUr,''^ fendant lived publicly, and was denied, Et per Powell, J. 
by 8tat. 4 8t 5 Such motions are frequently granted in B. R., because it 
pi*6. ^ great charge to reverse an outlawry there; for the de- 

See 2 Lev. 464. fendant must appear in person, but here he needs not, and 
Cro. El. 170,37a the charge is but 16s. 8d., not so much as a bailiff’s fees 

Vi Barnes 324. arrest. We have always denied this motion of late. 

2 Fen. 46. 


5. ARTHUR’S CASE. 

[Hill. 8 Will. 3. B. R.] 

Error to reverse A'lTHUR wm outlawed for felony upon five indict- 
iony-^i?thcre^ and afterwards came in, and was brought to the 

be lands there bar, and asked what h/^ had'to say why judgment should 

given? He produced five writs of error. El per 
all thet^^nis Hoit, C. J. If there be no lands, the attorney-general 
and iwda, imtU- confess error, and then te^all plead presently, and 
60 .^’ be tried upon the indictmen <« Km there be lands, there 
sect. 13.] but if must be a scire facias agains^^^ lords, mediate and imme- 
SSScssoifre. diate, to shew cause why he should not have^restitution. 
cord that there gut if it be suggested on the roll that he has no lands, arid 
feSaa Krem- attorney-general confesses it, there needs no sdre 

ry. S.C. Holt facias, ' 

518. Yi.lAnd. 

188. 

A scire facias must be into all 3 Keb. 29. But not in outlawry for 
counties where the criminal has lands, treason, 2 Hawk, c, 50. sect 13. 
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6. anonymous. 

[Mich. 10 Will. 3. B. R.] 

'■ H. WAS outlawed in two action^, one was 10/. the oth- Defendantnced 
er for 40s.; and, upon reversing the outlawry, the Court no* appear in 
took special bail for the first, and an appearance for the 
other, upon 4 ^ b W. M» c. 18 , JVote; The recogni- iu tieasou orfe- 
zance was taken pursuant to 31 ENz, c. 3. Mote; Now 
per 4 5 W, M. one outlawed, except for treason or fel- 495 . Canh. 7.' 

on}^, need not appear in person to reverse an outlawry, 
but by attorney. 


7. SYMMOl^S ». BINGOE and COOK. 

[Pasch. 4 Ann. B. R.] 

THE defendant Bingoc being a feme, and waived upon iftwoareont- 
process of outlawry, it was now moved on her behalf, that eiTor to 
upon tiling common bail, she might have liberty to reverse bimghtinthe 
the outlawry. Per Cur, The writ of error to reverse the 
outlawry must be brought in the ndme of both the parties summoned and 
that arc outlawed; and if one only appears, the other may severed, Cro.El. 
he summoned and severed, and then the outlawry may be ^70,278. 
reversed for the benefit of him who appears only. Before 
it can be reversed for want of proclamations, the party out- 3i Ella. o. 3 . 
lawed must give b*ail to appear, and to answer in another 
action. 

If the party*outlawed comes in gratis upon the return of jf y 
the exigent, alias or pluries, he may be a*dmitted by mo- gratis, he may 
tion, to reverse jLhc outlawry, for any other cause, but ^Jf.'^othCTwIse 
want of proclamations, without putting in bail. If he ifbyceni corpus.* 
comes in by cepi coipus^ then he shall not be admitted to re- Ei.707. 
verse the outlawiy^, without appearing in person, as in such 
case he was obliged to common law; or putting in 

bail with the sheriff for ms* appearance upon the return of 
the cepi corpm^ and for doing what the Court shall oVder. 

Appearing % attorney is an indulgence hy 4 ^ 5 W, JIf., 
and the bail is to be special or common in this as in other 
cases (a). 

Of pleading outlawries in haf or abatement, vide Cro. Car, 

566 . 3 Lev. 29. 1 Show. 8. And horo to plead an outlawry 

hfore or after judgment, see 1 Lutw. 110, 111. And how 
to plead it in the sanie court, and how in another, 1 Lutw. 40. 

3 Lev, 60. 

(a) R. acc.8ercole v. Hanson, 1 Wils. 3 Rur.1482. Campbell v.Daley, 3 Bar* 
3. ZBtr.llTB. Crcwraftv.Qledowe, 1920. Vide Barms SZ6, 
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OYER AND SHEWING OF 
£ DEEDS, WRITS, &c, 

Faresl. 9& 38. 

SMod. 2S. 

^ _ 

I. SALISBURY V. WILLIAMS. 

[Mich. 4 W. & M. B. R.] 

WsntofproFert, IN debt on a bond in the grand sessions of Wales, the 
A™'Annet Plaintiff omitted in his declaration to make a profert, 
e. 16 . ’ * Judgment was for the plaintiff; and now in error this 

omission was insisted on, and the Coui't held it only mat¬ 
ter of form, of which no advanta^ could be taken after 
verdict, or on a general demurrer, and therefore affirmed 
the judgment. Sid, 349. Cto, Car, 190. Cro, El, 153. 
217. 16 17 Car. 2 cop. 8.- 


2. MORRIS’S CASE, 

[Trh 7 Will. 3. B.R.] 

IN replevin, the defendant avowed for a rent-charge, and 
riiy.^oyer^fe^" made title by a will, and pleaded it with a profert, and the 
mrtbegireti. plaintiff insisted to have oyer, jalleging it was the avow- 
ant’s folly to make n profert of it, and he ought to take ad¬ 
vantage of it. Et per Cur, He was not bound to plead it 
so; it is but surplusage, and we will not compel Him to 
give oyer of it. 


3. ROBERTS v. ARTHUR. 

[Mich. 13 Will. ^ B. R.] 

Deed remaiM in UPON the profert of a deed it remains in court all that 

Comtaiithe term, but no longer, unless it be controverted^ but letters 
ot^CT- testamentary, or of administration, do not remain in court; 
wi»e,rtr letters for the party may have occasion to produce them etee- 
te^meii^ or -where. Vide 36. H, 6. 30. • Per Cur, 
tkm. Where the letters patent pleaded, are recorded in the 

Cfwes B. R. 598. same court where the plea is pleaded, the party need not 
^tentsm^b” ^BW them; but where in another court, he must plead 
■hewn, & where them with B.profert in Cur,, or the exemplification of them 
m under the great seal. Per Holt, C. J. 

2 Lev. 14«,, Fareal. 9, S8. Ixtir, 1644. 
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4. LONGAVIL r. 


THE HUNDRED OF ISLE- 
WORTH. 

' . [Mich, 2 Ann. B. R. 2 Ld.Raym. 969. S. CO 

IN debt against the hundred of bleworth; the defendant 
pleaded in abatenoient caption del robbers, ^c., the plaintiff 
replied nw/ captmi, &fc., upon which it was demurred, and 
a respondeas ouster awarded; and now all being the same 
term, the defendant craved oyer of the writ, and that being 
set forth, pleaded the general issue. Et per Holt, C. J. 
To deny oyer where it ought to be granted is error, but not 
c contra; Therefore we ought either to grant or to enter 
the denial upon record, that they may assign it for error. 
If the plaintiff will contest it, he may strike out the rest of 
the pleading, and demur, in ordfir to obstruct the oyer: 
And at another day it was ruled, that the defendant could 
not have oyer, because he had already pleaded in abate¬ 
ment, and having oyer is never to enable the party to plead 
in bar, but to plead to the writ, which is done already, 
and therefore past. 


S. C. 6 Mod. 27, 
S8. HohSlS. 


Denial of <^r 
where it ought 
to be granted, is 
error, otherwise 
of granting it, 
where it ought 
not. 6 Mod. ^ 
28,292, 


Vide Doug. 227. 
(215.) I T.U. 
150. 


5. ARMIT V. BREAM. s.c.6Mod.24i. 

Holt 212. 

[Mich. 3 Ann. B. R.] 

WHERE a mao has obliged himself to make a deed. Where H. h 
and is sued for not doing it, it is not enough to say, that 
he made the d^ed, viz, lease, bond, ^c,, but he must set it get it forth; 
forth,T;hat the Court may judge of its su^ciency; for it otherwise where 
ought to be a good deed; but if it be to deliver, or shew, and pr^uTC^ir* 
or produce a deed; that is, a deed already made, there it only, vide 
is enough to say, that he delivered^ or shewed, or produ- 
ced it. Per Holt, C. J. 


6. COOK n. REMMINGTON. s.c.eMod. 

237. 

• [Mich. 3 Ann. B. R.] 

IN debt upon a bond, the defendant demanded oyer of Defendant de- 
Ihe condition, which was, to ’perform covenants in an in- 
denture, and then demanded oyer of the indenture; and whi^ he ou^t 
the plaintiff gave it him, omitting an indorsement, which J^ipand^e™" 
was made before the execution of the deed; upon this oyer 
the defendant pleaded performance; the plaintiff replied oyer, but im- 
and set forth the indorsement, and prayed judgment for 
the variance. Sed per Cur,, 1st, The defendant should peril. See 
have sdt forth the indenture himself, being a party to it, | 
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iSid.50,OT, and should have pleaded performance to all the covenants 
*66. 1 Vent. 37. therein. 2dly, The plaintiff was not obliged to give oi/er 
1 Saund. 9, 122 . of the indenture, and though he did, yet doing what he 
f need not do, the setting it forth is not at his peril, as where 

KciiwayTi. he is ^obliged to set it forth; nor is he concluded to say, 

[*499] that there is more contained in the indenture, but at lib¬ 

erty, as well as if the defendant himself had set it forth; 
and the Court held, that as the defendant ilvas bound to set 
it forth, so he was bound to supply this omission, and make 
his plea complete; and, for this, judgment was given for 
th^ plaintiff. 

*,* A deed may be pleaded as lost Sead v. Brookmaitt 3 Term Reports 
by time or accident, without proferU 151. 


pardon general and spe- 

464. 5 Co.49, a t 

60. Hutt. SI. ClALl. 

1 Show. 284. 

2 Show. 334. 

2 Hawk. P. C. ♦ 

eap. 37. 

1. DOMINUS REX v. PARSONS. 

[Hill. 3 W. & M. B. R.] 

Pardon for mur- PARSONS was indicted, convicted, and attainted for 
foweTwah^t murder of Mr. Wade, and' pleaded their majesties’ 

writ of allow- pardon; and note, it was for murder by express words, 
anoe, certi^ng without any.noM obstante, the non obstante being takcn»away 

statute of W, M* And Holt, C. J. asked for the 
^2 allowance, which should certify he had found 

26,120. 3 Lev. surety of the peace within eight (a) months after the par- 
136,332. Raym. jJon; whereupon ihe writ of allowance was read; And 
FareaL’i^!’ C. J. said, that the Court ought not to allow the 

1 Show. 283. pardon till thus certified, and that this was a condition 
•5&6*W.*&M. precedent, by the statute of Edw, 3.; and Winninglon 
c, 13. ‘ ' moved, that the pardon ought not to be allowed; arguing, 

that the crime could not be pardoned: But Halt, C. J. said, 
there was as good reason why the king should pardon an 
indictment of murder, which is his suit, as why a sub¬ 
ject should discharge an b^peal, which is the suit of the 
subject; and that the king was, by his coronation-oath, 
King may w- to shew mercy as well as to do justice. He said, the stat- 
^rewwOTd/ **te of 2 Ed, 3. c,J3. meant only, that the king should be 
fully informed before he pardoned any felony; and that the 
reason of that, and other restrictive statutes, waS for that, 

(a) Que& this ought not to be thf^ months. Fide Preamble toSW,^ 

•M. c. IS. 


Pardon for mur> 
der not to be al* 
lowed without 
writ of allow¬ 
ance, certi^ng 
sareties taken 
for the peace. 
See 1 Saund. 
362. 1 Lev. 25, 
26, 120. 3 Lev. 
136,332. Raym. 
13, 370, 477. 
Faresl. 153. 

1 Show. 283. 
S.C. Holt 519. 
•5&6W.&M. 
o. 13. 


King may par¬ 
don murder by 
expreas words. 
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Palatine Oountii^s of Chester, &c. 

after the statute of Gloucester, c. 9., upon a murder done, 
it was usual to apply to the Lord Chancellor, and gain a 
pardon by undue means and false suggestions, with gene¬ 
ral words in it; and this was the occasion of those restric¬ 
tive statutes, that application should be made tfe the king 
in person, to the intent the king hiiAself mi^ht be apprized 
of the matter. By 13 J2. 2. c, 2., great difiiculties are put 
upon those thaj; shall be suitors for a pardon of murder, 
they are to incur a penalty, <Src., but this was found griev¬ 
ous to the subject, and therefore was repealed by 16 J?. 2.c. 
26., which shews the necessity there is that the king should 
have power to pardon; upon which the pardon was allowed. 


2. FOXWORTHY’S C^SE, 

[[Hill. 1 Ann. B. R. 2 Ld. Baym. 848. S. C.j 

FOXWORTHY pleaded his pardon, and there was a 
mistake in the proceedings. At another day he came, and 
having got the fault amended, it was allowed. His cred¬ 
itors now moved that they might have leave to charge him 
with actions, as in cmtdHia, but were not permitted to doit: 
For,per Holt, C. J. that might defettt the queen’s pardon, 
by rendering him incapable of performing the condition, 
which is, to go beyond the seas, ^c.; and this is not un¬ 
reasonable ; for without thq pardon the attainder had con¬ 
tinued, and he must have been hanged; and there is no 
reason why the patdon should put the creditors in a better 
condition than otherwise they would have been, to the 
prejudice of the party; for the pardon was given for his be¬ 
nefit, and not for the benefit of his creditorif. 


Palatine Counties op Ce^steb, 
. Durham, &c. 


WILBRAHAM r. POLEY. 

[Trin. 12 W.^«. B. R 1 Ld. Raym. 591. S. C.] 

MR. Acherley moved the Court to stay the return of a 
writ of error out of Chancery, to reverse an outlaw¬ 
ry in the county palatine of Chester, according to the 
Salkeld, Vol. II. 15 


Mareh 213, 

217. Raynu 13, 
477. iShow. 
S8. 


[500] 


One pardoned 
shall not be 
chained in cus¬ 
tody with civil 
actions, qusre i 
Ravni. 370. 

5 Co. SO. Far. 
153. S.C. Holt 
521. 


Vide I Will. 
127. 


Vide ante 452. 
21>v. Ill, 223. 
1 Chan. Cbb. 41. 


Error to toe 
county pahdne 
of Chester. 
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Vide 1 Mod. 
361. 2 Mod. 
237. Ante 486. 
11 Co. 25. b. 
Co. Lit. 125. b. 


Evidence of a re¬ 
puted pMi'ish 
■within 43 Eliz. 
Viu Cio. Car. 
92,384 . 396. 

4 Mod. 157, 

158. called 
Rudd. vers. Fos- 
tvi'. I\i8t. 572. 
Rayoi.bZ. 


Vill, quid. Vide 
1 InA. 115. b. 

1 Lev. 78. See 
Hob. 296. 

4 T. R. 552. 
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Regularly lt«on- 
ttable is to be 
ehoeen>iny|«leet 
ortum; «ay be 


Parish Town, Vill, &c. 

opinion of my Lord Coke, 4 Inst. 214., quod vide: Sed non 
allocatur; for this old usage is gone by 32 H. 8. c. 43., and 
33,* 34 H. 8. c. 13. There were no outlawries in Chester 
before 33 H. 8. c. 13., for coroners are there introduced 
by that statute; and there was no Chief Justice in Chester 
till Q. Eliznbeth''s time, for till then there being but one, 
there could be no Chief. Vide the account of this custpm 
at large in Dyer 345, 320, 321. , 


PARISH TOWN, VILL, &c. 


l. RUDD r. MORTON. 

[Midi. 4 W. & M. B. R.] 

UPON a trial at bar in replevin, wherein the defend¬ 
ant avowed as overstier of the poor, the question was. 
Whether Stratton was a reputed parish of iisclf, or part of 
the parish of Bigglesioadeiw Bedfordshire? Et per Cur. To 
make Stratton a reputed parish, within 43 Eliz., it must 
have a parochial chapel, and chapelwardens and sacra¬ 
ments, at the time the statute was made; and because the 
pretended parish of Stratton had but one chapelwarden, 
whose office it was to collect the rates taxed* upon Stfhtton, 
and pay them Biggleswade, they were held part of the 
parish of Bigglesicade, and not a reputed parish within 
45 Eliz. and their having a distinct overseer, and main¬ 
taining their own poor, was not thought sufficient to make 
them a distinct parish. 

A parish shall be intended a vill prima facie; adjudged 
Mich. G W. So, Wilson versus Lazes. 

If a place be named generally, that place shall be taken 
to be and intended a vill; adjudged Mich, iO W, 3. B. .R. 
Vinkeston versus Ebden. 


2. DOMINUS REX BERNARD. 

[Mich. 8 Will. 3. B. R. 1 Ld. Raym. 94. S. C.] 

INDICTMENT, for thajt he being chosen constable in 
a corporation, according to custom debito modo, refused 
to take upon him the office; and, upon demurrer, it was 



Parliament. 


» 


5ug 


said per HoU^ C. J. that at common law all constables were in a corporation 
chosen at the leet: Where there is no leet, at the turn: A” 

Whether by the steward or the homage, has been a great i Mo«i. 13 . ’ 
question: But without question, a corporation, of common Alleyn78. 
right, cannot choose a constable: By custom they may, as 
having the government of the place reposed in them; but pi. s.’ i Buist. 
then they must prescribe for it. rMod^^i24 

127. Skin*6G9. S. C. Comb. 41G. Holt 152. Set. and Rem. 214. Cases B. K. 125. 


PARLIAMENT. 


See 1 Chan. Cas. 
205,341.8* 

|>osl. 509. 


1. PRIDEAUX MORRIS. 


Far. 13. S. C, 


[[Trin. 2 Ann. B. R.]] 503 ] 

IN an action on the case for a false return of parliaix^nt- action lies 
men, against the sheriff, the plainti^declared, that wlhete- STolRcrr 
as he was duly elected, the sheriff returned A, J5. to be du- fo *-» fai«e return 
ly elected, who was, in fact, not duly elected. Mr. ^un- 

objccted, that the right of election was only to be detemiin- less-where the 
ed in the House of Commons; for that it was a parliamen- cannot 

tary matter, whiah ought* not to be tried here, no more be determined in 
than the right of precedence. Mr. Eyre con/m, That this 
Cour| may determine what is an act ol parliament, 8 Co. i saik. i 9 , 20 . 
1., their privileges, Jl/o. 67. 1 /?o. 903. ,Dyer 275., the 
right of peerage: and here the right of election is nooth- 3ijev. 29, 30 . 
erwise in questidn, than as it is incident to the falsity. L«tw. ss. 2 Sid. 
Holt^ C. J. the cause of the plaintiff’s suit is a wrong done 
out of parliament, and whatever falls under the regulation 2 Vent.’so. 
of law, and is done out of the houses of parliament, is sub- g 
ject to the law of the land, for laws are to be executed out 1 Lutw. 82.* 
of parliament; But as for the rules of the *Hou 8 e, as sit- ^*"3 
ting, meeting; d^c., they are within the House, and thegudges Mod. Cases 48! 
cannot know them, there being no practice of them out of King> 
parliament: But if the parliament should make a law con- ^r^mmentary 
cerning them, or they should become necessary to be deter* 
mined on the account of some other matter cognizable by ^ 9 ® 2 Vent. 25 . 
the judges, the judges must take notice and determine Poiexf.dro. 
them, as in Bynioii's case. 433 ^^ 5 ,^ 664 . 

And Ho//, C. J. seemed to be of opinion, 1st, That fqt xutW. 88,89. 
a double return no action lay against the sheriff befor^|fl ^^^^^-^5 ^ 

statute oi 1 Sf Z W, 3. c. 7., not only because it isHiffi* 194 .’ See 1 Wii- 
only method the sheriff has to indemnify himself; but ^ '"here 
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C. J. WiiicB when the right comes to be determined in parliament) one 

waygMtWs'face indenture returned is taken off the file, and then there is 
a^nst this case no double retum. 2dly, He seemed to think, that for a 
^ return the party could have no action, where there 

might be*' a determination in the House of Commons, be¬ 
cause of the inconvenience of contrary resolutions; and 
so if a suit between and J5., is voted elected, B. can¬ 
not bring an action, and say, that he was duly elected and 
returned, because his name does not appear upon record; 
and he is estopped to say, that A. w'as not duly elected and 
returned; but where the right of election either is deter¬ 
mined, or cannot be determined in parliament, as in case 
of a dissolution, an action lies for the false return, for the 
courts at law can neither anticipate nor contradict their 
judgment. Upon a writ of error of judgment in C. JS., for 
tlic defendant (a). ' 


(o) In the case of Wynne v. Middle- 
toUf 1 Wils. 125, Willes, C. J. in de-^ 
livering the opinion of the judges in 
the Exchequer-chamber, said, he was 
clear that an action would lie at com¬ 
mon law for a fidae ft double return of 
a member of pa^lbltnent, and that it, 
was not necessarv that there should be 
a detenuluatien m the House of Com¬ 
mons as to the election before an action 


for a false return could be brought. 
He said he should always set his tace 
against the case of Prideaux and Mor¬ 
ris. The point decided in Wynne and 
Middleton was, that in an action upon 
the statute it is not necessary to ap¬ 
pear that there was any resolution of 
the House of Commons respecting the 
right of election. 


6Mod.3ii,3i2. 2. DOMINA REGINA r. PATY & AL. 

[Hill. S Ann. B. R. 2 Ld. Raym. 1105* S, C.] *- 

I 

On commit- THE defendants having been committed to JVewgale by 

House of Com- House of Commons, were now broiight into court by 

mons for-privi- several writs of habeas ^corpus; and the cause of their com- 
a returned to be a warrant signed Robert Har- 

habeas corpus : /ey. Speaker, requiring the keeper of JVtwgate to take into 
Held by thw jjjg custody the several persons, defendants, for having 
*i«o^cfj.° See commenced and prosecuted an action at law against the 
1 Salk. 19, 20 . constables of Aylesbury, for refusing their vot^s in the elec- 

1 Mod. 145. tion pf members of parliament, m contempt ot the juiis- 

2 Lev. lU, 250, diction and open breach of the known privileges of the 
2 i^ow. M. House of Commons. Mr. fjechmere. Page, Montague, and 
Poiiexf! 470. Denton^ who were of counsel for the prisoners, prayed that 

Holt they might be discharged for several reasons: 1st, Because 
626 . s. c. the warrant was not under seal, as it ought to be. 2dly, 
Because the commitment was to remain during pleasure. 
* ' 3dly, Because they had «done no unlawful act; for the 

prosecution of a suit is lawful, and no breach of the privi¬ 
lege of that House. But Powell, Powys, and Gould, Jus- 
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tlces, held, 1st, That the commitment was well enough in 
form; because it was according to the usual manner of 
commitments by that House. 2dly, That the House of 
Commons were the proper judges of their own privileges; 
and this Court was now estopped to say, that this was not 
a breach of the privileges of the House of Commons, or 
that the House of Commons had no such privilege. Holt, 

C. J. contra, said, that this was no breach of privilege of Filing and <»n- 
Ihe House of Commons; that the commencing and prose- n"bpeaS»'&""*’ 
cution of an action did not necessarily imply a going far- privilege, 
ther than the bare filing and continuing of an original, 
which is no breach of privilege: He said, the suing was 
no breach of privilege, nor can their judgment make it so, 
nor conclude this Court from determining contrary; when 
the House of Commons exceed their legal bounds and au¬ 
thority, their acts awe wrongful, and cannot be justified 
more than the acts of private men: That there was no Authority of 
question but their authority is from the law, and as it is cu'mcribed by 
circumscribed, so it may be exceeded: To say they are law. Host. 512 . 
judges of their own privileges and their own authority, 
and no body else, is to make their privileges to be as they 
would have them. If there be a wrongful imprisonment 
by the House of Commons, what Court shall deliver the 
party? Shall we say there is no re^iress, and that we are 
not able to execute those laws upon which the liberty of 
the queen’s people subsists? To conclude, All Courts are 
so far judges of their own privileges, and intrusted with a 
power to vindicate themselves, that they may punish for 
contempts; but to make them, or any Court, final judges 
of them, exclusive of every body else, is to introduce a state 
of ccftifusion, tty making every man judge in his owi^cause, 
and subverting the measures of all jurisdictions (a). 


And now a nfjw question was started and referred to Writ of error is 
the judges. Whether the queen ought to allow a writ of 
error in this or any other case ex debito justitice, or ex mera treason and fe- 
gratia? And ten,of the judges were of opinion, that the 
queen could not deny the writ of error; but it was grant- s Mod. iw. 
able ex debito jmlitioi, except only in treason or felony. Vide 
2 Lev., Thurston's case. Pnee and Smith held, that the 


(a) This question was again brought 
beiore the Court of King’s Bench in 
the Hon. Me^. Murray^s case, Wils. 
299.; and before the Common Pleas 
in the case of Brass Crosby, 3 Wils. 
188. Bl. 754.; in both of which it was 
ruled, according to the above decision, 
that a person committed by the House 
of Commons for a contempt cannot be 
discharged by a Court of common law. 


The learning imon 1 
most fully in Crosby^s case, as report¬ 
ed by 01lson; from which it seems 
that all Courts are final judges of con¬ 
tempts against themselves. Vide 4 
Inst. 15, 17. 1 Sta. Tr. 89. 2 8ta. Tr. 
617,620. 3 Sta. Tr. 208. 7 Sta. Tr. 
437. llSte. 2V.317. ZHawk.chAS 
sec. 72,73. 74. 
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Action lies, not 
for a iklse return, 
but upon the 
statute 7 & 8 W. 
3. 1 Wils. 125. 
See 6 Mod. 45, 
49. 1 Salk. 19, 
20. 5 Mod. 311. 
Faresl. 1.3. 
Pollexf. 470. 

3 1.CV. 29, 30. 
Lutw. 88. 

2 Sid. 168. 

2 Lev. 50, 86, 
114,250. 

3 Keb. 26, 32. 

1 Vent. 206. 

2 Vent. 25. 

1 Ilanv. 205. 

[ * 005 ] 


^i. 1 Salk. 212. 


subject could not of right demand them in any criminal 
case: Then it was a doubt whether any writ of error lay 
upon a judgment given on a habeas corpus. 


3. COUNDELL r. JOHN. 

[Bill. 5 Ann. B. R.] 

IN case; the plaintiff declared that he was elected mem¬ 
ber of parliament for such a borough, pursuant to the 
queen’s writ, c^c., and that the defendant returned two 
other persons to be elected, and that he the plaintiff peti¬ 
tioned the House, and was adjudged by *them to be duly 
elected, and his name ordered to be insefted in the return, 
and the name of the other to be raised. After verdict on 
not guilty, the defendant moved in arrest of judgment, that 
here is no cause of action; for it appears now, the plain¬ 
tiff has had the effect of his election, he is returned; he 
has his place; there is nothing wanting wherein he can 
pretend himself injured, but the costs he has been at in 
the prosecution; and as to them, it ought to be supposed, 
that the House considered of them. This was endeavour¬ 
ed to be made good upon the statute 7 ^ S fV. 3. But Sir 
Tho, Parker^ for the defendant, answered, That this de¬ 
claration cannot be taken to be founded upon that statute, 
because the fact was laid not agreeable to it, nor was it 
such an action as was intended by the statute, which dif¬ 
fers from a general action; for, first, an action grounded 
upon a general prohibition of a statute, oijght not to be 
for tho party only, but the queen and party tam qnam; for 
a fine is due to the queen for the breach of the statute, as 
well as satisfaction to the party injured. El per Cur. 
Where a statute introduces a new law, by giving an action 
where there was none before, or by giving a new action in 
an old case, the plaintiff need not conclude contra, formam 
slatuti. But if a statute gives the same action, with a dif¬ 
ference of some circumstances, as double damages, <Src. the 
plaintiff must either conclude contraformam statuti^ or make 
his case so particularly within the statute, that it may ap¬ 
pear to be so; and because he had not done it in this case, 
judgment was given for the defendant. 



d06 


PARSON, VICAR, AND CURATE. 


BIRCH zj. WOOD. 

[Hill. 10 W. 3. B. R.] 

WOOD, pretending to be curate of a chapel of ease 
in the parish of Preston, sued the vicar of the parish in the 
Spiritual Court, for the arrears of a pension claimed by 
prescription; and a prohibition was granted nisi causa; 
for that the curate was removable at the will of the parson, 
and so cannot presStribe, but his remedy must be by quan¬ 
tum meruit. ' 

Pirle Faresl, 63. That parish-bounds are not to he proved 
by the parson. 


PAUPER. 


1 . ANONYMOUS. 

[Mich. 9 Will. 3. B. R.] 

• 

A PA UPER shall not pay cost*, unless he be nonsuit; 
but then he shall pay costs, or be whipped; per Holt, C. J. 
Quxretamcn; for pfterwards, in another term, I moved that 
a pauper might be whipped for non-payment of costs upon 
a nonsuit, and the motion was denied per Holt, C. J. saying, 
he had no officer for that purpose, and never knew it done. 
JVote also; IPa pauper gives notice of trial, and does not 
proceed, he shall be dispaupered. 


2 . ANONYMOUS. 

[Jtfich. 11 WUl. 3. B. R.] 

MR. M)rthey moved to dispauper a parson, who was 
plaintiff in an action, because he had a living of 40L 
per annum, Turton and Gould, Justices, contra, because he 


Vide 2 Lev. 6!. 
3 Leon. Cas. 46 
ft 148. 4 Leon. 
CJas. 367. Cro. 
Car. 105. Cro. 
LI. 490. 


Curate is re¬ 
movable at the 
■will of the par¬ 
son. Cases U. It. 
249. S. C. 


Vide 2 Vcz. 425. 
Doug. 142. 
Cowp. 437. 


Poor prisoners, 
vide ;K>Bt. 521. 

2 Lev. 142. 
6Mod.^, 301. 


Pauper shall pay 
costs of nonsuit. 
See 1 Sid. 261. 

6 Mod. 88. 
Faresl. 114. 

3 Salk. 107. 


Vide Str. 983> 
Fort. 320. 

3 Will. 24. 
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Payment and Satisfaction^ &c. 

8wore,he was in debt more than it was worth. Holt^ C. J. 
differed from them; for his being indebted, or his estate 
being mortgaged, is no reason; it is enough that he has a 
considerable estate in possession. 


Vide ante 442. 

2 Lev. 203, 212. 
(> Mod. 36. 

I'ost. 519. 


PAYMENT AND SATISFAC- 
TION, &c. 


Executor may 

{ »ay debts of a 
li^er nature 
alter a decree 
quod computet, 
not after final. 
See Cro. EI.795. 
2 And. 157. 

1 Rol. Abr. 925, 
927. 1 Sid. 21. 

Vaugh. 89. 

5 Co. 28. 

2 Chan. Cas. 54, 
84. 2 Vern. 299. 
1*1 ec. Chan. 79. 


1. MASON r. WILLIAMS. 

[In Cane.] 

PENDING a bill in equity against an executor, or 
after a decree quod computet^ an executor may pay any 
other debt of a higher nature, or as high a nature; but 
this must be intended where he has legal assets; for if he 
has only equitable assets, the Court will not indemnify 
him, and suffer him tb prejudice and disappoint the first 
suitor; and where there is a final decree against an execu¬ 
tor, and he pays a bond, it is a mispayment; for a decree 
is in the nature of a judgment (a). Per Cowper^ Lord 
([Chancellor. 

1 Vez. 214. 


(a) This is only Jrue so far as re- rice v. Bank of England, Temp.*Talb, 
lates to personal estate, Bligh r. Lord 2£2. JistUy v. Fowls, 1 Vez. 496. 
Darnley, 2 P. Wms. 621. hde Mor- 


[* 608 ] 

A. receives mo¬ 
ney of B. by the 
hands of C., it 
is A.’a money, 
and he must 
abide by the loss. 
See 6 Mod. 36. 

2 Salk. 442. 

.5 Mod. 298. 

S. C. Comb. 
476. Cases B. K. 
189. Vide aate 
442,5ce. flt. 

3 Mod. 86. 

3 l.ev. 299. 
SShow. 2961 
^7. MoUot li. 


2 . CARTER T>. SHEPPARD. 

[Pasch. 10 Will. 3. B. R.] 

UPON a point referred at nisi prius^ the case was, H, 
having a note of 100/. upon a goldsmith, goes to receive 
it: While he is in the shop, one Daly brought money,in 
to pay the goldsmith, who thereupon orders H, to re¬ 
ceive the money of Daly; accordingly JFf. receives 50/., 
part of his hundred, pulls 'a bag out of his pocket, puti 
the money into his bag, lays it down b;f him, and pro¬ 
ceeds to tell the rest; in the mean time * a stranger cornea 
in, catches the bag of 50/. from him, and runs away. H. 
brings trover against the gpldsmith for his note, pretending 
the property of the 50/. remained in the goldsmith, though 
put into the plaintiff’s bag; for he had still a right to count 
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Payment and Satisfaction, ^c. 

it over, and so it was not absolutely paid to the plaintifiT. 

Cur. contra: H. had appropriated the money, by putting 154 ] '^2 Mad. 23 , 
it into his bag, and might bring trover for the bag and mo- 24. 
ney, as well as if he had put both bag and money into his 
pocket. 


3. MARLE V. MAKE. 

[Trin. 13 Will. 3. B. R.] 

PAYMENT to a bond with condition indorsed, is a good Payment bcfiM* 
plea before breach, but not afterwards, no more than to an vrde^”w* 4 ^* 
action of debt upon a single bill; for the benefit of the con- 473 5 Co. in! 
dition is lost when,the breach is made (a). Per Holt, C. J. 122 

% 2 Wilson ISO. 2 Stran. 994. 

(a) Bat now, by stat. 4 and 5 .Bnn. before the action brought, it may be 
c. 16., if the money is paid any time pleaded. 


4. CRANMER’S CASE. 

[In Cane.] • 

MRS. Fisher was indebted in 60/. to Cranmer, and left Legacy to a cre- 
him a legacy of 300/., and made him executor, and, after ditor, greater or 
the making of her will, borrowed 160/. more of him, and debt*^*liov*^*to be 
died. The Master of the,Rolls decreed that this legacy takeiV Vide 
should be a satisfaction of both the debts, that contracted *^Ante 

after the will, as well as that contracted before; but Har- J55,415, 436 . 
court,*Lord Chancellor, reversed the decree,because a-court 2 Chan. Cas. 25. 
of equity ought not to hinder a man from disposing of his 
own as he pleases; and when he says he gives a legacy, 
we cannot contradict him, and say he pays a debt; and as 
to the debt contracted afterwards, he said there was no 
pretence to make .this to be a payment of that: If a legacy 
be less than the debt, it was never held to go in satisfac¬ 
tion; so if the thing given was of a different nature, as land, 
it should not go in satisfaction of money; so if the legacy Vide2 Atk.3«o. 
be upon condition, for by the breach he may be a loser, i P- W^. 299 , 
whereas the will intended it for his benefit. Mote; In all ivm. 262. 
these cases the intention of the party ought to be the rule. 2 Vez. 6ir, 63S. 

Payment to the sheriff on a^./a. is good, not so to the 
gaoler. 2 Lev. 203. 1 Salk. 155.' 

Where payment to the plaintiff by the bail is a discharge. 

Vide ib. 212. 

Mote: Payment was formerly no plea to a sci. fa, on a 
judgment in debt, but now it is by the stat. 4 4^ 6 .dnn. 
cap. 4. 3£>ev. 19, 20. 

BltSELD, VoL. II. 


16 
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Vide Parliament PEERS OF THE REALM. 

Cases, pag. 1 to 
n. Fares!. 15, 

38. IChan. 

Cas. 221. ^ 

2 Chan. Cas. 

163,224. 

1. REX & REGINA r. KNORLYS. 
[Trin. 6 W. & M. B. R. 1 Lil. Raym. 10. S. C.J 


Ante 47. .S. C. 
Post. 612. 

3 Salk. 242. 
CarUi ‘^7. 
Comb. 273, 
Skin. 336,617. 
Cases B. K. 65. 
Holt 530. 
Trero. 11. 

8 S.T.50, 58. 


INDICTMENT was found at Hicks's Hall against 
Charles KnoUys^ for the murder of Captain Lazeson, wliich 
was removed into B. R. The defendant pleaded in abate¬ 
ment, that William Kuollys, Viscount Wallingford^ by let- ^ 
tors patent undiu' the great seal of England, which he pro¬ 
duced in court, bearing date August 18., 2 Car. 1., was 
created Earl of Banbury, to him and the heirs-malc of his 
body; That William had issue JVicholas, who succeeded 
him in the said title; and that the said honor descended 
to him the defendant from the said JVicholas, as son and 
heir: Et hocparatus cst verijicarc. It was replied, that 14 
Decemb. 4 W. M., the said defendant petitioned the lords 
then assembled in parliament, to be tried by his peers, and 
the lords disallowed his peerage, and dismissed the petition. 

The defendant demurred, and the attorney-general join¬ 
ed in demurrer. 

The first point considered Holt, C. J. was. What an 
earldom was, andwhcreiii it cojisisled?, 

Before the time of Ed. 3. there were but two titles of 


Baron. 

Earl,his creation 
and office. Note; 
In the Saxon 
times due carlsof 
counties being 
officiary, -were 
elected by the 
freeholders in 
their lolkmotes, 
were re¬ 
movable tor male 
adiuiiiistration. 
Vide LL. Edw. 
c. 35. LL. Ead- 
gari,c. 5. LL. 
Canuti, c. 17. 
and Saxon 
Cti'.un. sab. 
wino 1055. 


nobility, viz. earls and barons. ^ 

Barons M'crc originally created by tenure, afterwards by 
writ, and last of all by patent; scil. alout 11 R. 2. 

As to earls, 1st, They were always created by Ictters- 
patent. Vide Seld. 63G. 

2dly, An earldom consisted in office for the defence of 
the kingdom. Plde Bract, lib. 1. c. 8. ■ Comites had their 
name, not from counties, but a comilando regem. 9 Co, 49. 
It may be entailed as any other office may, within Westm. 2. 

3dly, Earldoms consist of rents and possessions, <Sfc., 
whigh were anciently great. Vide mag, char. The relief 
of his heir is 100/. This being premised, he went on to 
consider the objections: ^ ' 

1st, That it is not alleged by the defendant that he is 
units parium regni Anglia, but only unus parium regni; nor 
is Banbury alleged to be in England, and an Irish peer may 
he made under the great seal of England. 
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To this he ansv'cred, That the great seal of England King may create 
is appropriated to England^ and what is done under it has derthe^lataSi 
relation to England^ and to no other place; and though of England, by 
the king may create an Irish peer under his great seal of words. 
England^ yet that must be by express words, being by spe- Dyer 303. 
cial act of prerogative. An act of parliament does not 
extend to Ireland^ unless particularly named; and it is a 
foreign intendn|cnt to suppose him an Irish peer, and 
therefore is to be rejected. 

Tlic place from whence an earl takes his title, is not ma- Place whence 
terial; it is not necessary there should be such a place in 
£ng^/ttnt/, or indeed any where. Albemarle is not in Eng- co.ut. 20 . a. 
land, and there is really no such place as Rivers, though we 14 Ed. n. 
have an earl of that name. 


2dly, It is objec^lied, Tluit the defendant ought to have 
concluded his plea, wiljj prout patet per recordum, iind have 
produced a writ to certify the discents. 

As to the writ to certify the discents, that is not of ne¬ 
cessity, but used merely for expedition; and if his peer¬ 
age had been created by a writ, then it would have been 
triable by the record, and this is a fatal exception: But let¬ 
ters patent may be pleaded and shewn to the Court, and 
the adverse party cannot deny them: And as this case is, 
here being disccuts, if the defendant had concluded as the 
king’s counsel say he should, it would have been an im¬ 
practicable conclusion, and consequently void. And in 
the precedents cited of the other side, there were no let¬ 
ters patent pleaded; nor could there in this case be any 
such issue as carl,br not edrl; for the letters patent under 
the great seal could not be denied or questioned, but by 
pleacUng non concessit, 

3dly, That the defendant is concluded of »his peerage by 
the order of the House of Lords. 

To this jfcJyre, J.* said. The .defendant had a title to his 
honour by legal conveyance, and that it was under the ^"^eei-HMrPar- 
protection of the common law, and could not betaken Hament Cas. 3, 
from him but by fegal means. That the House of Lords 
could no more deprive one of a peerage, than they could 
confer a peerage. That the defendant’s right stood upon 
the letters patent, and his legitimacy; that the letters pa- 
tcht could not be cancelled without a scire facias; and that 
the defendant could not now be proved a bastard, or ille¬ 


gitimate. • 

Holt, C. J. gave these reasons: 1st, That this order 
was not a judgment of parliament; the parliament con¬ 
sists of the king, the lords spiritual and temporal, and the 
commons. The jifdicial power is in the lords only; yet 
legally and virtually it is the judgment of the king, if not 
of the commons; and writs of error in parliament are 
coram nobis in prossenti parliamento* Vide Fleta, c. 17. AU 


Judicial {rawer of 
parliament ia in 
the peers, but it 
is vittually the 
judgmeiit of ths 
king. All jo. 
rumetioa frotll 
the crowB. 
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House of Peers 
faaa a double uu- 
thoi ity. 

[* 511 ] 


But no original 
jurisdiction 
over a cause 
mixed with fact. 


When error lies 
not frc-in the 
Court of Ex¬ 
chequer to the 
House of Lords. 


Where a paten¬ 
tee is disturbed 
of dignity, how 
to proceed. 


Judgment must 
be oompleto aud 
formal. 


power of jurisdiction is derived from the king; if that be 
an author to be credited. 

* The House of Lords has a double authority, as parlia¬ 
ment and the course of the house, between which we must 
distinguioh by their style. Journals are no records of par¬ 
liament, and therefore we cannot take notice of them* 
Hob, 110. King and Hansdown versus Anmdat and Hoio- 
ard. Judgments ought to be given in th^ir proper style; 
and therefore if this Court, which is coram rege^ enter 
judgment ucrjim/taanos dc B, R. it is void. 

The House of Lords has no jurisdiction over an ori¬ 
ginal cause mixed with matter of fact; because, 1st, that 
supreme court is the dernier resort; besides that, for the 
most part, original causes are mixed with matter of fact, 
and it is below the dignity of so supreiUie a judicature to 
try a matter of fact. It is for thir reason, error in fact, 
in the Court of King’s Bench, must of necessity be re¬ 
dressed before the judges of Ibis Court. 2dly, If the par¬ 
liament should take cognizance of original causes, the 
subject would lose his appeal, so much indulged by the 
common law in all cases. Causes come not thither, till 
they have tried all other judicatures. For this reason, 
within these four years, judgment was given against the 
earl of Macclesfield in the Exchequer; he brought error in 
the House of Lords; and the question was. Whether by 
31 Eliz, 3. the Exchequer-chamber should not interpose? 
And the writ was abated; and it was held, that the Ex- 
checiuer-chambcr .should interpose. This dignity is a title 
by common law; and if a patentee be disturbed of his dig¬ 
nity, the regular course is, to petition the king, who indor¬ 
ses it, and sends it into the Chancery. ‘ Vide Staundf. 
Prerog, 72. 22 E. 3. 5. Long. 5° E. 4. 117. The king 

could give precedency by the common jaw, but is bound 
by 31 H, 8. c, 10. i, 

If a peer commits treason, he must be tried by his peers, 
and they may order a trial; but the king may choose whe¬ 
ther he will make a high steward. 

2dly, No plea was depending in the House of Lords; for 
the defendant did not petition to enjoy, but supposed him¬ 
self in possession. « 

4thly, Here was no judgment. A Court can give ho 
judgment in a thing not depending, or that do|s not come 
in a judicial way before that Court: Here the title of the 
earldom was not before them. If trespass be brought for 
a trespass done in the ground belonging to a house, and it 
appears at the trial the plaintiff has no title to the house, 
yet the Court cannot give judgment to turn him out. 

Stbly, A judgment ought to be complete and formal. If 
a quo warranto he brought for usurping royal franchises, 
wd tile Court give their opinion that the defendant has 
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»o title; yet unless they go on, et quod ah inde exdudatur^ 

^c, it is nothing. So in the case of Lovell^ 2 Cro, 284. In 
debt on an obligation the defendant pleaded a bar by ver¬ 
dict and judgment in a former action wherein the entry £ 51S 3 
was, that the defendant should recover costs, et (fuod eat in- 
de sine die: Here, because there was no judgment, quod Dismission » no 
querens nil capiat per breve, it was adjudged naught; for dis- judgment, 
mission is no ju(^gment in a court of law. 

Objection: It is said that this judgment was given se- 
ciindum legem parliamenti, 

Aiisw. Lex parliamenti; must be looked on as the law of Lex Parliament! 
the kingdom; but admitting it were a particular law, yet Ant.503.504. 
if a question arises terminable in the King’s Bench, the 
K ing’s Bench must determine it. Vide Dy. 60. 

14 Car. 2 . C. R Bimoti versus Eveling, Filing an ori- vi.st. I 2 »ii 3 
ginal against a parliament-man was a^udged to be no w. s.e.s.and 
breach of privilege. If a man be committed by parlia- 
merit, and the parliament is prorogued, this Court will 
grant a habeas corpus. But no precedent hath been shewn Inhmiances not 
to warrant the determining inheritances originally per le- mimiWe mp^ar^ 
gem parliamenti; if it be so determinable, it must be by Uament. 
act of parliament, but there is no such; or by custom, but 
there is no such custom. But if inheritances were deter¬ 
minable in parliament, without their having jurisdiction, 
they would have uncontrollable power, and res est miscra, 
uhi jus cst vagum. And he concluded that judgment 
should be given for the defendant, and accordingly the in¬ 
dictment was abated: So the defendant was not tried for 
the murder at all.* 


2 . LORD BANBURY’S CASE. 

« 

S.C.1 

LORD Banbury was taken on a latitat sued against him H.arrcgtedby 
by the name of Charles KnoUys, Esq. and it was now mo- *the 

ved for a supersedeas, offering to shew the letters patent of court wiiinot 
creation, and an affidavit that he was the person; and it “7 u*on 
was agreed,. That if the latitat had been sued against him „ moUon? ’^ide 
by the name of lord, it should have been superseded; for 
the law supposes a peer able to answer the demand of any pareaif wl 
personal action, and the body,is only liable for want of be- 38. R^- B. R, 
ing responsible in substance: And if he had satin parlia- ’ 

ment by virtue of any writ of summons, and had been su¬ 
ed as Charles Kmllys; but not having sat in parliament, 
they could not tak^ notice of bis peerage, and would not 
proceed to try it on a motion* 



Perjury. 


3. SIR THOMAS MEERS cmtra LORD STOURTON. 

.. [In Cane.] 

Wjjere a ^cr SJR Tliomos Meers e^Chibited a bill against the lord Stour- 
oath or^^ionour! and it was Ordered that the lord Stourton should be cx- 
1 Will. Rep.146. amiiied upon interrogatories touching his tj-tlc; and it was 
r ^ 1 objected, that he being a peer of the realm, ought to an- 

L ^ J swer upon his honour only; and it was ruled by Harcaurt, 

Lord Keeper, that where a peer is to answer to a bill, his 
answer put in upon his honour is sufficient (a); but where a 
peer is to answer interrogatories, to make an affidavit, or 
be examined as a witness, he must be upop his oath. 

(a) Jones 154. ^ 


See Fares. 101. 
2 Show.1, 2, 
165, 486. 3 Mod. 
116,154. 6 Mod. 
176,168. 5 Mod. 
343 and 346. 

1 Hawk. P. C. 
cap. 69. 

5 Mod. 343. 

S. C. Carth. 
421. Holt 535. 
(Jomb. 459. 


PERJURY. 


Innuendo. Vide 
Yel. 12. Cro. 
El. 497. Hob. 
2,3, 45,461. 
Hutt. 65. Hetl. 
174. Aleyn 39, 
92. 1 Vent. 

337. 1 Sid. 52. 

2 Show. 305 and 
411. 3 Mod. 

53, 54. 3 Lev. 
60, 166. Innu¬ 
endo may ex¬ 
plain or apply, 
but eanuotadd 
to, orchan^ 
the sense. Carth. 
421.S.C. 5 Mod. 
233. 4 Rep. 17. 
Comb. 459. S.C. 

3 Buht. 265. 

1 Bulat. 183. 


DOMINUS REX tv GREF^Tv. 

[Mich. 9 Will, 3. B. R. 1 Ld. Raym. 256. S. C. Comyns 43. 

S. C.] • 

AN information for perjury set forth, that the defendant, 
upon giving a lease release in evidence in a certain 
cause, bearing date the 15th and 16th oiJuly 1681, exe¬ 
cuted at Albemarle-house^ to which Mr. Stroud was witness, 
swore that Mr. Stroud was, the middle'of July 1681, at 
JVezonham, innuendo JVewnham in Devonshire^ uhi revera non 
fait apud JY. preedict. A verdict was for the king, but judg¬ 
ment was arrested; and it was held, • 

Ist, That JVeienham was but an inviduumvngum'wiiholLt 
the innuendo^ and might be as well Mewnhum in Middlesex as 
JYezonham in Dewtishire, or some far distant place: And if 
JYcwnkam was at the next door, Stroud might be at JVewn- 
ham^ and yet be at Albemarle-house in Middlesex loo in the 
middle of July, 

2dly, That the mniienrio could not restrain the iWmV/uum 
vagum to JYewnham in Devonshire; for it is no averment, 
but in the nature of a predict. It may serve for an cxpla- 
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nation to point out where there is precedent matter, but 
never for a new charge: It may apply what is already ex¬ 
pressed, but cannot add or enlarge, or change the sense of 
the precedent words: So here, the word JVaenham did not 
import JVewnham in Devonshire; ergo the innuendo cannot 
enlarge the importance of it, and make it so significant. 
Vide %. 333. S Cro. 428. Goidsb, 191. Hob. 3, 6, 45. 
1 llo, 82, 83, 2 Bui. 81, 82. 1 Veu. 337. Hull. 44. 

4 Co. 20. Yelv. 21. 1 Cro. 321. .d. 32. 

*3dly, That a man ought not to be drawn into a con¬ 
structive perjury; and that if the matter of this oath was 
certain, it is material to the issue, and sulficient to be per¬ 
jury; and Holt, C. J. denied Golds. 191., and held, that if 
a man gives evidence to the credit of a witness, though 
this be not the issiic, yet it is perjury. 

4thly, As to the ol^cction, that this was an information 
at common law, and not on the statute, that makes no dil- 
fercnce as to the certainty of the charge; for it is no more 
infamous now than it was at common law; the diflbrcncc 
is only, that where 11. is convict upon the statute, it is part 
of the judgment to be disabled; but at common law it is 
only a consequential disability: Ergo^ in the latter case 
the king may pardon, and that restores him to his testi¬ 
mony; otherwise in the former, fdr in that case he must 
reverse the judgment, or cannot be restored. 

It appears by the report in B. R. was reversed in 
Ld. Raymond tha^ the judgment in Lords. 


Vi. 1 T. R. 70. 
BI.960. Cow- 
per 270,684. 

Petjury may be 
iu evidence to 
the credit of a 
witness. 6 Mod. 
168. 

[ * 5i4 ] 

Charge onght to 
be cijually cer¬ 
tain at common 
law, and on the 
statute. 

Where H. is 
convict on the 
statute, disabili¬ 
ty is part of the 
judgment; at 
common law it is 
only a conse¬ 
quence. Vide 
ante 461. Post 
689, 691. 

the House of 


PLEAS AND- PLEADINGS. 


Vid. ante Abate 
ment, Demur¬ 
rers, Justifica¬ 
tion, &c. p. 490. 


1. ANONYMOUS. 

[Mich. 1 W. & M. B. R.] 

% 

IF a man be bound by recognizance to appear the first upon an infor- 
day of the term, and is charged upon his appearance with th^de- 
an information, in case the information be laid in Middle- fendant shall 
sex, the party has time to plead during all that term, so 
that it cannot come to trial in the term; but in case it be counttytill next 
laid in any other county, the party shall have time to plead 
till the next term, for he is as much concerned to defend 22 . 1 Saik. Iia 
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himself in those cases as in any civil action; and since the 
law allows him counsel, the law allows him time likewise 
to consult with them; for not to allow the means of de¬ 
fence, is to take away the subject’s defence; otherwise it 
is of capital ofiences: But note; In these cases there is no 
counsel. Also where the party comes in by cepi corpus, or 
upon an outlawry, he shall plead presently, for then he has 
been guilty of a contempt. Per Cur. Contrary to the case 
of the seven bishops. 

Time to plead, vide post, pi, 3, 4. 


[ 615 ] 

Vi. 2 Lev. 12,75. 


2 . WOODWARD CLIFF. 
[]Pasch. 2 W. & M. R.^ 


Teitatum existh IN covenant, the plaintiff declared that he was seised in 

indenture made between the plaintiff and 
2 Lev, 74, 75 .’ EHz. his wife, ex una parte, and the defendant of the other 
274*'*'cnf^Eiiz testatum existit that the plaintiff and his wife demised. 
i95. 2 sro, objected, that it being shewn that the husband was 

637. Cro. c»r. sole seised, the husband and wife could not demise; sed 
^ non allocatur; for it is not affirmed, but only that by the 
1 Sid. 375. indenture it is witnessed, for the testatum is a rehearsal of 
that. 


3. HALL ENGLEST0NE. 

[Mich. 8 Will.3.B.R.] , 

Difference be- UPON a habeas corpus returnable in Michaelmas term, if 
the declaration be delivered before crastinum animarum, 
aai^usanda the defendant must plead to'^try; but upon a cem corpus he 
®*P“- j is only to plead to enter. So in Easier term, if the declar- 
15. Vide ^ ation be delivered before mem, Paschce, the defendant on a 
2 Wiis. 395. habeas corpus must plead to try; upon a cepi corpus to enter 


4. ANONYMOUS. 

[Mich. 8 Will 3. B. R.] 

IF a declaration be delivered against one in custody, he 
•hall have the whole term to plead in abatement. 
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5. ANONYMOUS. 

[Mich. 8 Will. 3. B. R.] 

BEFORE joinder in demurrer, the defendant may 
waive his special plea, and plead' the general issue; per 
Cur, But if there be a rule to plead, so as to stand by it, 
and the defent(pnt pleAds a special plea, as he may, and 
the plaintiff demurs, the plaintiff [defendarU\ shall not then 
waive and plead the general issue (a). 


(a) The defendant was refused the 
liberty to waive a sham plea and plead 

the general issue, EUh v. ——- ^ 

2 Wils. 369. So a fecial plea, after 
the intervention of a t^rm, the plain- 
tiflPs only witness on the general issue 
having gone abroad since issue joined, 
Freeman v. Jones, 2 Wils. 391. If a 
defendant pleads a specie'll plea, and is 
ruled to plead such a plea as he will 
abide by; if he waives the special 


plea, he can only plead the ^neral 
issue, Hare v. Lloyd, Trout v. Dewar, 
1 T. B,, 693.; but he may give notice 
of set'off, note ibid. In the Common 
Pleas the defendant must always abide 
by his plea. Imp. C. B. 308. Cooper 
V. Mansfield. The Court will give 
the defendant leave to withdraw ^e 
general issoe, and plead it again with 
a special plea to let in the real merits, 
Wilkes v. Wood, 2 Wils, 204- 


6. PIERCE V. Blake. 

[Hill. 8 Will. 3. B. R.] 

THE defendant pleaded a false plea in abatement, viz. 
that the plaintiff was de^id; the Court was moved, that 
the attorney might be compelled to swear it. Eiper Holt, 
C. J. We cannot compel him in any case to swear his 
plea'but whelfe it is a foreign plea; but the attorney, if 
he puts in a false plea to delay justice, breaks his oath, 
and may be fined for putting a * deceit upon the Court. 
He remembered a case where judgment was given against 
a defendant above forty years of age, upon which jtl%- 
ment he brought, a writ of error, and assigned infancy, and 
appearing by attorney for error, and the Court fined the 
attorney: In the principal case the Court ordered the at¬ 
torney to plead immediately, so as he would stand by it; 
01 the Court, if he did not, would inquire into the truth 
of the plea, and, if they found a deceit and a trick, they 
would fine him. 

JVbte; The Court will not oMer a man to plead peresqp- 
torily till the rules be out. 

Sa^keld, Vol. II. 


Attorney fined 
for asBi^ing er¬ 
rors notoriously 
false and Itivo- 
louB. S.C. Holt 
660. IS^SO, 
20,302. 

Rep. 236. 

W5. Sid. 

1 Saund. 97, 98. 

[«Si6] 
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7. BROWN r. CORNISH. 

{[Pasch. 9 Will. 3. B. R. 1 Ld. Rajm. 217. S. C.J 

j^**"*?*!^” i^DEBlTATUS assumpsit and quantum meruit for 20/. 
whefTStei^e. The defendant pleaded onerari non debet, because he paid 
nr v«i a charge, the money at the time, ^c., et hoc paratus est verijicare; 

the plaintiff demurred. Etper Holt, C. J.** 1st, This plea 
does not amount to the general issue, because it admits 
the cause of action (a). 2dly, Onerari non debet is no plea 
here, because he allows the promise to be a good promise, 
but avoids it by matter of discharge ex post facto; in this 
case he should have pleaded actionem non. But where the 
matter of the plea shews there never was a good cause of 
action, onerari non debet may be prope"^ thus in debt on a 
bond, defendant may plead onerari mn debet quia riens per 
Vidpi And. 90. descent. 3dly, The plea was misconcluded, for he ought to 
CMb. 88. conckide to the country. 

(a) Pide ante 344. Skin. 362. Cro. Eliz. 262. 


8. Ashton V. Shermn. Mich. 9 Will. 3. B. R. 

Vide this Gase^ title Executors^ pi. 10. page 

m 

9. ANONYMOUS. 

[Mich. 9WilI.3.B.R.] 

jttdg- IF judgment in ejectment be signed in a country cause 

for want of a plea, but no possession delivered, a judge in 
his chamber, at any time before the assizes, may compel 
the plaintiff to accept 4. plea; but if possession be deliver^ 
e'd, he is without remedy; per Holt, C. J. 



[ 617 ] 


la josUfying un¬ 
der a writ, it is 
not enough to 
■hew where re- 
tamable, but 
jnOBt flhew 
whence it issued. 
6.C. 2Latw, » 
1488. N. U 470. 
Cro. Eliz. 884. 


10. GRAY c. HART. 

[flill.9 WilI.3.B.R.] 

IN assault and battery, the defendant pleaded h writ to 
tj^e sheriff returnable in C. B., and a warrant to him to 
a#est the plaintiff, S^c., and did not shew from what court 
the writ issued; and it was held naught; for it might be 
a writ out of the King’s Bench or the County Palatine, 
and they would not intend it a writ odt of Chancery; So 
if H, plead a judgment, hemiust shew in what Court; for 
to put the adverse party to search in every court, would 
be infinite. 



Fleas and PleadincA, 


11. ANONYMOUS. 

[Mich. 10 Will. S.B.R.3 

THE Court resented the number of frivolous iiham pleas 
which came before them, saying, it was against the duty of 
counsel, and against the statute ff. 1. c. 29., and that the 
old rule ought; to be revived, viz. that counsel should set 
their hands to the books delivered to the judges, which 
was anciently so ordered, that the Court mi^t not be 
troubled with frivolous pleas. 


12. PA^ORE ». SERJ. GOODWIN. 
pj?ln. 11 Will. 3. B.R.] 

SERJEANT Darnel moved for an imparlance till the 
next term, because the defendant was an officer of the 
Court, and the bill was not filed against him, so as to give 
him eight days within term to plead; but the Court held, 
that the day of the bill filed is one day, so that the plaintiff 
may give rules that dayj also they agreed, that Sundays 
and holidays arc to be reckoned inv And the clerks said it 
was sufficient that he had four days in term, qaod Cuiia 
concessit; Mr. Clark said, that anciently there were two 
rules given, both four-day rules; the first was ad respon¬ 
dendum, the second ad respondendum peremptorie, which two 
were now turned*into one eight-days rule (a). 

^ (a) It is pow only four days inclusive, 2 Str. 1192. 


13. ANONYMOUS. 

[Trill. 11 Will. 3. B. IL3 

THE question was, Whether there ought to be new 
rules to plead upon an amendment? Pea>, clerk of the pa¬ 
pers, said, that if the plea was of another term, there ou^t 
to be new n&es; otherwise if it be a plea of the same tqnh, 
because there is a rule to warrant the judgment. Holt, C. 
J. Anciently they did not plead de novo after an amend¬ 
ment; therefore giving rules to plead again, cannot be 
the ancient course; because the practice of pleading de 
novo is but of late introduced, but with great reason: 
When the plaintiff amends and gives an imparlance, there 
should be new rules; otherwise not. 

See 1 Salk. 47. information amended after plea pleaded. 
Outer 


Sham pleas. 


Vide2Wils.9eft. 


Upm bills filed 
against ofiicera it 
is sufficient, if 
there be four 
days vithio term 
to plead. Vide 
ante pi. 1, See. 
ib. Coniberbl9, 
251,253. Fn«sl. 
62. Str. 86. 


No new rules to 
plead after an 
amendment, on* 
leas an fbpi^ 
lance be jotOt. 
Post. pi. 90. 


[618] 
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Judgment set 
aside, though 
strictly regular, 
in orver to try 
the merits. 
Vide6Mod.l91, 
341. 1 Salk. 
390, 401. 

1 Mod.1. 
FareBl.3. 1 Rol. 
Abr.774. pi. 1. 
Cro. Car. 443. 
Hob. 194. S.C. 
Holt S60. 


14. WOOD r. CLEVELAND. 

[Pasch. 12 Will. 3. B. R.] 

I, • 

IN a common action of trespass^ the plaintiff signed his 
judgment for want of a plea; the defendant after tcim, and 
before the assizes, offered him a special plea, or to plead 
the general issue, provided the plaintiff would consent to 
enter into a rule, that he should at the trial be allowed to 
give special matter in evidence; the plaintiff refused, and 
executed a writ of inquiry. And now Sir Buriholomtw 
Shower moved, that upon paying costs the judgment might 
be set aside, and the plaintiff obliged to accept their plea 
and go to trial, the plea being fair and^containing special 
matter of title. The motion was g*.anted; for per Holt^ 
C. J. where the defendant’s plea was a fair plea, and no 
delay affected, we will interpose; otHerwi -e whore a plea 
contains special matter that is questionable, and was de¬ 
signed to draw the plaintiff to demur. 


15. .ANONYMOUS. 


[Trin. 12 Will. 3. B.R.] 


Str. 823. Barnes 
343. 1 Bur. 568. 
How the de¬ 
fendant shall 
plead after a 
voluntary ap¬ 
pearance. 


Vide^te pi. 1 
«ndS. 


THERE was a question. If a man appears voluntarily 
before mensem Taschee in Easjer term^, whether he be 
obliged to plead to enter? Sir Samuel Aslry and Mr. Clark 
were of opinion he was not. But per Holt^ C. J. There is 
no diffgrence between a voluntary- appeararfee and ah ap¬ 
pearance upon Vi cepi corpus; for a voluntary appearance is 
not good, unless a writ hath been taken wt: And there is 
no reason for it; for if the plaintiff be content with a vol¬ 
untary appearance in case of the defendant, there is no 
reason why the plaintiff should be in a, worse condition 
than if he had arrested him. Let the rule be, if a writ be 
taken out, and the defendant agrees to appear, he shall 
appear and plead according to the return of the writ, and 
if the return be before mensem Pascha^ be shall plead fo 
enter; but if no writ were taken out, he shall not be 
obliged to appear; but if a writ were taken out-return¬ 
able after rmmm Paschce, h^ shall have an imparlance till 
next term. 
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16. PEIRCE v. PAXTON. 

[[Trin. 13 Will. 3. B. R. 1 Ld. Raym. 691. S. C."] 

IN debt on a bond, the defendant darrein continuance Pajrraentofpart, 
pleaded payment of part, and an acquittance in abatement. 

Upon demurrer, Holt, C. J. held it a plea in bar, and not rein oontinoanoe 
in abatement. . Vide 3 Cro. 342. £1. 63, 65. 3 Cto. 157. | % 

What is a bar before the action brought, is as much a bar HoU*560. Vide 
after, for time makes no difference in the nature of the ^ Lev. 230. 
thing. Vide 7 E. 4. 15. St^* 212. is a dark case. Entry m^’^SMod. 
into part differs; for this is without the consent of the is. 
plaintilf [d€fendanf\. But the plea is not good, because 
the acquittance is a deed, and ought to be pleaded with a 
proftrl (a). Judgir^ji^ to answer afterl 

(a) This is aided, except upon special demurrer, 4 and 5 Jinn. c. 16. 


17. ANONYMOUS. 

[Trim 13 Will. 3. B. R.] 

IF an act of parliament makes writing necessary to a Where a statute 
common law matter, where it was not necessary by the Sldn^ln^wriLg, 
common law, you need not plead the thing to be in wri- it nmst be so 
ting, but give it in evidence, but where a thing is original* ^^ere 
ly made by act of parliament, and required to be in wri- adds it to a com- 
ting, you must pltfad it with all the circumstances requir- 
ed by the act; as upon the statute of H. 8. of wills, you set forth in a de- 
must.plead a will to be in writing; but a collateral prom- ciaration, but in 
ise, which is required to be in writing by the st^ute of ^ym. 
frauds, you need^ not plead to be in writing, though you Lutw. 1425. 
must prove it so in evidence (ps). J?cr Holt, C. J. ] 

Eliz. 438. Bull, n! P.'279. 


(a) In Villers V. Handley, 2 Wds. 
49 . a plea that an heir had nothing 
but the reversion expectant on a term 
of 500 years commencing anno 1746, 
was held ill; 'because it did not state 


the term to be crcjated in writing, 
[the report says by according to 
&e statute of frauds. But this case 
does not appear to have been cited. 


IG. ANONYMOUS. 

[Trim 13 Will. 3. B. R.] 

IF a man pleads over, he shall never taf e advantage of Nothing can be 
any slip committed In the pleading of the other side, which of on^a^piraovlr 
he could not take advantage of upon a general demurrer, which could 
Per Boll, C. J. See 6 Mod. 136. 

3 WiU, 297. 8 Co. 120. b. 
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19. ANONYMOUS. 

^Trin. 1 Ann. B. R.] 

After bail-bond IF a m&ii has forfeited his bail-bond, and so is in miseri- 

the Court in favor of him stay proceedings 
plead in abate- thereupon, lie cannot afterwards plead in abatement, to 
meat ia the ori- original action, but must plead in chiefs 

v’inal aGtmn. o J i 


[5S0] 


20. ANONYMOUS. 
[Mich. 2 Ann. B. R.]] 


Amendment. 
Ante, pi. 13. 

Vide 3 BI. Kcp. 
785. 


BY the course of the Court, if the plaintiff moves to 
amend his declaration the same ternj, defendant’s plea 
comes in, the plaintiff need not give new rules to plead; 
but the defendant must plead in convenient time. 


1 Salk. 47. 21. ANONYMOUS. 

[Mich. 2 Ann. B. R.^ 

Reason ofa- SINCE pleading in 4 )aper is now introduced instead of 

pleading ore tenus at the bar; it is but rea¬ 
sonable after a plea to issue, or demurrer joined, that upon 
payment of costs the parties should have liberty to amend 
their plea, or to waive their plea or demurrer while all the 
proceedings are in paper. * • 


s.c. isaik. 208 . 22. FANSHAW V. MORRISON. 

Ante 208 . [Pasch. 4 Anij. B. R. 2 Ld. Raym. 1138. S. C. with other 

points.^] 

Scire facias upon SCIRE facios upon a recognizance entered before a 

rfbaii*m e^r. j®dge ofthe Common Pleas, upon a writ of error of a judg- 
Sm 6 Mod. 1 ^. ment given in that Court in debt, conditioned that if the 
plaintiff should be nonsuit, the writ of error discontinued, 
or judgment affirmed, that then he should pay, S/c. Tke 
defendant prayed oyer, and pleaded that the plaintiff in er¬ 
ror did prosecute the writ o^ error, and assigned drrors, et 
quod placitum super pradict. hreve de errore adhuc pendet inde- 
terminat', The plaintiff replied, that the judgment 
aflirmed, oisque hoc quod placitum pendet indelerminai’, 
the condition ; The defendant demurred, and judgment was given 

for the plaintiff in C. B., and now upon a writ of er* 

420,471,810. \ ror, the Court held, that where a man pleads a per* 

5 Lev. 24.1. fermance, he ought to plead it in the words of the 


1 oaunu. a, 

2 Lev. 7. 


Performance 
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condition of the bond. 3 Lev, 293. 2 Fc»i. 221. JDy. 243. i Lev. 145,303. 

but otherwise where he pleads an excuse; and that the ^c^not con- 
defendant’s plea is an excuse in this case, and therefore it elude proutpatet 
was not necessary to plead that the plaintiff in the writ of 
errbr was not nonsuit, nor the writ discontinued, nor the 8 . ’i Lev. 54 , 
Judgment affirmed; but that errors were assigned, &;placit, 207 
inde peiuiet indeterminat, Fai4sl. 106. 

2aly, The Court held this plea was in the negative, and ® Lev. 190, 197. 
therefore there was no occasion for the defendant to con¬ 
clude with a prout patet per recordum: But the plaintiff ^ Roi. Abr. 275. 
ought upon this plea to have replied, that the record was 
certified in B. R, such a term, Et quod superinde talit, pro¬ 
cess. full quod judicium qffirmat, fuil prout patel per recordum ; [] 521 ]] 

to which, if it was not so, the defendant might rejoin nul tie/ 
record, 

3dly, The Court field the replication naught; 1st, Be- Traverse that 
cause it makes that matter of inducement which should 
have been the point in issue; and, 2dly, Because the tra- the oountry, is 
verse puts a matter of record in issue to be tried by the 
country. And upon this the Court were going to reverse 99. Lotw.oss,’ 
the judgment, but an exception was started to the writ of 
error, for which it was quashed (a). 1 Lev! 193 ! 

{a)^otes It appears by the report judgment super guaddam frreve nos- 
in Lord Raymond, that the reason of trum de scLja., whereas the judgment 
the writ being quashed was, that it appeared by the record to have been 
was a writ of Q. J.nne^s time, reciting given in the reign of ELing William. 


23. Domina Regina v, Rawlins. Mich. 3 Ann. B. R. 
Vide this Case, title Imparlance^ pi. 3. anVe 367. 
W hen the defendant ought to plead to an infm'ma- 
tion. 


24. TURNER 0 . BEALE. 

fPasch. 5 Ann. B. R. 2 Ld. Raym. 1262. S. C. Pleadings 
* 3 Ld. Raytn. 350.3 

IN assumpsit, the defendant cognovit actionem, but in bar 
of execution as to his person, apparel, bedding, tools, 
^c., pleaded 2 (Sr 3 .^nn. c. 16., and shewed that he was 
actually a prisoner in the Marshalsea, and that being there 
tiel jour ^ arm, he was dehita modo discbairged by the jus¬ 
tices at such a sessions, jusla formam gtatuti. To this it 
was demurred; and insisted, t^t it did not appear that he 
|>etitioned; and the justices ought not to assume a juris¬ 
diction' and discharge prisoners without seeking, or wlie- 


Nfea upon the 
statute for dis¬ 
charge of poor 
prisoners, ought 
to stiew all quali¬ 
fications ana cir¬ 
cumstances to 
bring the de- 
fenowt within 
theact. Vide 
ante 345, S06. 
Mod. Caaea 83, 
301. S. C. 

Holt 566, 566. 



Pledge and Bailment. 


ther they will or not; and the defendant ought to shew his 
qualifications, and that he is within the benefit of the act, 
and it ought not to be put upon the plaintiff, who is a 
stranger, to shew that he was not qualified. Mr. Ej/re 
contra urged, that all was aided by juxta formam staluli, 
VidePlowd.376. Vide 1 Cro, 314. 2 Cro. 609. Holt^ C. J. The sessions 

4 ’Mod^ 47 ^^av intermeddle, but upon application: You must shjDW 

sa. sT. R.636! your discharge, and that it was regular and not deficient; 

the plaintiff is a stranger, and it is not to come on his side 
that the discharge was deficient, but you must shew the 
whole matter, and give him an opportunity to traverse it. 
Judgment for the plaintiff. 


S.c. Holt 567. 
Vide ante 441. 
Dr. & St. 130. 
Bro. Attach, 
meat, 20. 4 Co. 
3iL58,&e. 
infra. 


[53S] 


25. WOODRINGTON r. IJEVERILL. 

[Hill. 5 Ann. B. 

AFTERWARDS, HilL 5 Ann.^ inter Woodrington and 
Deverill, in debt on a bond, the same case happened as be¬ 
fore, and then the case last mentioned was remcmljcred, 
and without pretending to make good the plea in form, the 
statute of amendment of the law, 4 <S^ 5 Ann. c. 1 6 ., was 
insisted on, viz. that judgment shall be given as the right 
appears, ^c. Pengelli^ for the plaintiff said, that here ap¬ 
peared no sufficient discharge, but a good cause of action 
for the plaintiff. Poxoell, J. said, that act did not help sub¬ 
stance ; that if this sort of pleading be made good, the 
Court can never know when particular jurisdictions act 
with authority, and when noi\ *qmd Hojf^ C. J. concessit, 
saying, this exposition was to take the party’s issue from 
him. . 


PLEDGE AND BAILMENT. 


ANON.YMOUS. 

{^Pasch. 5 W. & M. B. R. 2 Ld. Raym. 912,913, &c.] 

Paw»-broker, IF a pawn-broker refuses, upon tender of the money, to 
ante 679. eontrs. j|g*,j|j^iver the goods pledged, he maybe indicted; for be- 
Secretly pawned, it may "be impossible to prove a deli- 
’ vciy in trover, for want of witnesses. Per Holt, C. J. and 
Eyre, J. 



Pledge and Bailment. OSS 

Vadium, a pawn or pledge. In this case the pawnee 
hath a property, for the thing is a security to the pawnee KeSw. si 
that he shall be repaid his debt, and to compel the pawner 
to pay it. 

Now, if the pawn be somewhat that will be the worse *** 

for wearing, as clothes, ^c,, the pawnee cannot use it. ® ' 

But if it be somewhat that will not be the worse for 4Co. 32,38. 
wearing, ^c., a© jewels, <Src., the pawnee may use them, but 
then it must be at peril; for if the pawnee is robbed in Owen 124 . 
wearing them, he is answerable; and the reason is, be- ^ 
cause the pawn is so far in the nature of a depositum, that 
it cannot be used but at the peril of the pawnee; and the 
using occasioned the loss. Vide Owen 423. But if the 
pawn is laid up, and the pawnee is robbed, the pawnee is 
not answerable. 

Also, if the pawn be of such a nature, that the keeping 
is of charge to the pawnee, as if it be a cow or a horse, 
the pawnee may milk the cow or ride the horse; and this 
is in recompcnce of the keeping. 

If a creditor takes a pawn, he is bound to restore it upon 
payment of the debt; but if his care in keeping it be exact, 4C0, 
and the pawn is lost, he shall be excused, for there is no 178. Co. lit. 
default in him. 

And in case the pawn be lost, the pawne^ hath still his 
remedy for the money against the pawner; 1 >r the law re- videStr. 919. 
quires nothing extraordinary of the pawnee, but only that 
he shall use an ordinary care for the restoring the goods. 

If a pawn therefore be lost before tender, the pawnee is 
not liable, unless there be default in him; but if after ten- Lit. Rep.”33?. 
der the pawnee keeps the goods, and they are stolen, the Owen lil. 
pawnee must answer; for now his property is determined, 
and he is a wrongful detainer; and he that keeps goods by 
wrong must answer for them at peril, in all events; for his 
detainer is the reason of the loss. Delivered per Holt, C. 

J. in the case of Coggs and Bernard (o). TVin, 2 Anrut B, R» 

(a) Vide the principal point in this ubi supra^ and Sir Wrn. Janets Trea^ 
case, 1 Salk. 26., the very elaborate tise on Bailments. Per Lord Kenyotit 
and celebrated argument of Lord HU. SS G. 3., Cages and Bernard, is 
Chief Justice •HoU, in Ld. Raymond, a case of the very first authority. 

Salkeld, Vol. II. 18 
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POOR, POOR’S RATES, VA- 
GRANTS, &c. 


Vide titles Orders, Sessions. 


1 . Infer THE INHABITANTS OF THE PARISH 
OF TALBORN and BOSTON. 


[Mich. 7 Will. 3. B. R.] 

IT was held, that if a man is tax«^7 after (axatiuii 
stays in the parish forty days without giving notice, it is no 
settlement within the new statute unless he pajs the tax; 
for it must be taxing and payings and not taxing only, that 
makes a settlement, and is equivalent to a notice in 
writing. 


Taxation only 
without payment 
makes no settle¬ 
ment. Vide 
ante478. pi. 21. 

Post 534, 536. 

1 Show. 12. 

Comb. 282. 

Set. and Rem. 

179. S. C. Vide Sniu. 630. Foley 128. 


[5S4] 


2 . Inter THE PARISHES OF RYSLIP and 
HARROW. 


[Hill. 8 WilUS. B. R.;i 

-. . _ PER Hohy C. J. Having land in a parish will not make 

rish^here ?i. a settlement, but living in a parish (<.') where one has land 

^ settlement without notice; for the act of par- 
vldeantc^^ post Hanient never meant to banish men from the enjoyment of 
^4, 536. their own lands, and tjic Ia\y takes notice of freeholders, as 

S^*and^ltem. those that chuse members of parliament, and are jurors. 
224. S. c. Also boarding as a scholar gains no settlement, no more 
2 Se*^Ca*2ii. being nursed in a parish. * 

Str. lilC.' 1 Sese. Ca. 400. Bur. Set. Cas. 307. 


(a) R. That the residence need not be on tlie estate, provided it is within 
the pariah. Bur. 8. C. 125. 


3. THE CASE OF THE PARISH OF 
SHOREDITCH. 

[Mich. 10 W. 3. B. R.] 

juBtices may AN order of sessions was'made for quashing a poor’s rate 
r^w^re^the^* foF the parish of Shoreditch. Exception was taken, that 
nteisuaeqaal, by the Statute of 43 Eliz.j the justices could not quash 



Poor, Poor’s Rates^ Vagrants, kc, 

ihe whole rate, but were to relieve the parties grieved, 

Sed per Cur. If a rate be burthensome to a whole set of a new one. 
men, as in this case it was to landholders, the best way is Vide ante pag. 
to quash the whole rate; and the Chief Justice held, that pCsfaniiPiT: 
if tlie justices quash this, they may make a new«onc them- Canh 464. s.c. 
selves, but they are not bound to do it, but may order the 
ancient inhabitants to do it (a). 

(a) Vide not# to the case of the parish of St. Leon^ Shoreditch^ ante 483. 


4. Inter THK INHABITANTS OF THE PARISH 
OF HARROW awl RYSLIP (6). 

TMich. 10 W. 3. B. R.] 

A. COMES into Harrow, and, being likely to become 
chargeable was removed to Rysbp; Ryslip appealed; 
and upon appeal, A. was adjudged to be settled at Ry- 
ulip: Afterwards Ryslip discovered that Hendon was the 
place of his last legal settlement, and sent him thither; 
and the question was, Whether, after the adjudication 
upon the appeal, Ryslip was not estopped against all the 
world to say, thai Ryslip was not tlje place of his last legal 
settlement? Et per Holt, C. J. Ryslip is estopped to say 
otherwise; for if Ryslip had not been the very place of his 
last legal scttlemeni, the justices must have sent him back 
to Harrow, who W'cre first posse^scd of him, for that rea¬ 
son, because they were pos&essed of Jiim and he did not 
belong to Ryslip. And now tliis is in effect the same ques- 
tioiw again, -mz. Whether he belongs to Ryslip I which 
(jLiestion has been alrcad)' determined by the justices on 
the appeal, who have adjudged that lie was last acttlcd at 
Ryslip. Now this point being determined, the appeal must 
be final and conclusive, otherwise there would be no^end 
of things; and the rather as io Ryslip, Ist, Because Ryslip 
was party to Ihcfsuit wherein this determination was made, 
and yet H. may be estopped where he is not party to a 
.suit; per Holt, C. J. who remembered the case of Thorn¬ 
ton and Pickering, where it was adjudged that if H. be 
Tidjudged by two justices to be the father of a bastard child, 
he is estopped as to all mankind to say the contrary, and 
any man may call him so at,his pleasure. The case was, 
A libel was exhibited in the ecclesiastical court for saying 
he had a bastard, and the defendant suggested for a prohi¬ 
bition this adjudication by the two justices; and the sug¬ 
gestion being turtied into a declaration in an attachm'ent 
on the prohibition, the defendant pleaded to it, that the 

{h) If this case should not be entitled Hendon and Byslip ? 


CoDlinuatiOM 
uprin a]ipeal ir> 
final against all 
psu'ishcs, other> 
wise ol reversal. 
V ide ante pag. 
48f). pl.45,&.c- 
il). & post pag. 
527. 1 Vent. 
310. Vide ante 
492- 5 Mod. 
416,417. Set. 
and Rem. 184. 

S. C. 


[535] 
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3 Mod. 7S. 
10 Co. 101. 
6 Mod. 28r. 


Ante 486. 


words were spoken at large, without any relation to the 
adjudication by the justices. Plaintiff replied, and prayed 
judgment if he should not be estopped by the adjudication 
to say he had not a bastard. 

Afterwards, HilL 10 ., this was moved again, and then 
Holt and Gould held the adjudication was final as to Ryslip 
against all persons and places, because the point of his set¬ 
tlement as to Ryulip was tried in the appeal; but as to 
Harrow^ (for he had formerly been removed by them to 
Hendon^ and that order reversed,) they were at liberty to 
send him to any other place, and were not estopped; be¬ 
cause the justices on the appeal did not adjudge him to be 
settled at Harroto^ thougli they adjudged him now to be 
settled at Ryslip, so that the other point was not tried. 
Turton and Rokeby contra. Adjoumatur. 


5. ANONYMOUS. 

[Hill. 10 Will. 3. B. R.] 

A mBAdamni to A MANDAMUS was granted to the justices of peace on 

^ntOTemereto Eliz., Commanding them to compel the precedent 
come to an ac- overseers of the poor of the parish of A. to come to an ac¬ 
count with the count with the present overseers, and this writ was now 
Vide ante 484, quashed: Ist, For that the account by 43 Eliz. is to be 
given to two justices, and not to the succeeding over- 
^Mod.T:^, seers (a). 2dly, Two of the persons named in the writ, 
420,421. 6Mod. whom the justices were to compel to come to account, do 
’ ’ not appear to have been overseers. 

(o) Vide slat. 17 O. 2. c. 38. 


G. Inter THE PARISHES OF BECKENHAM and 
CAMBERWELL. 

[Trin. 5 Will. 3. B. R.] 

Unmarried per- A QUESTION was made upon 8 9 1V.3.C. 3., which 

Bonhir^^fora^ cnacts, that an unmarried person, hired for a year, 
m. 180 . s. c. shall not be settled, unless he serves the whole year, whe- 
f 936 ]| ther that extended only to cases that might happen after 
Vi. post, pi. 11 . the act, or to such also as had happened? Etper Our. To 
and pi. 13. such only as may happen after the act: It can have no re¬ 
trospect, but declares a law for the future, notwithstand¬ 
ing the words declared and enacted. Adjudged upon a spe¬ 
cial order. 
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7. ANONYMOUS. 

[flill. 11 Will. S. B. R.] 

IF //. being settled at becomes afterward^a vagrant, 
some justices have thought that to be a determination of 
the settlement; but I never could think so; for if H, be 
found a vagraet within 39 Eliz, c. 24., he may be sent to 
the place of his birth; but then by 43 Eliz, c. 2 . he may 
be sent from thence as a poor person to the place of his 
last legal settlement; for his being sent to the place of his 
birth, satisfies the statute of 39 and so both the stat¬ 
utes stand together. Per Hollj C. J. 


8. DOMINUS REX THE INHABITANTS OF 

AUDLY. 

[Mich. 12 Will.3.B.R.] 

AN order of sessions made upon an appeal from a poor’s 
rate, being removed into this Court by certiorari^ the case 
was, on Sept, 1 ,1665, a certain ra^e was agreed to by the 
inhabitants of the parish of Audly, which had been follow¬ 
ed ever since till the last year, when a new rate was made. 
Upon appeal to the sessions the new rale was quashed, 
and the old one ordered to stand. And now it was ob¬ 
jected, that it did not appear this was a poor’s rate, being 
called a parish-levy^ which might be as well for the church 
as the poor,*and then the justices had no jurisdiction. 
Darnel^ The Court will intend it. Hoi}, C. J.'7a;wdc»t 
used to say. If a particular jurisdiction does not shew the 
matter to be within its authority^ it must be taken to be 
out of it. Mr. Parker took another exception, viz, that the 
whole rate could not be quashed at the complaint of one 
man; and also *that the old rate, however just at first, 
might be unequal now, and therefore the justices could 
not make a standing rate; which last fait conccssnm per 
Holt^ C, J.#for lands may be improved. By 43 Eliz, the 
^•atc must be equal; ergo it ought to be continually alter¬ 
ed, as circumstances alter. The justices could not con¬ 
firm an old rate, and in thii^ their order is naught. And 
by him it was said in this case, that though the justices at 
sessions need not give a reason for their order, yet if they 
give a reason which is wrong, we must be guided by it, and 
quash the order, because it appears to U 9 to be no reason. 


Vagrant to be 
sent to the place 
of his birth, and 
from thenee bjr 
order, to the 
place of his set¬ 
tlement. 


A standing rate 
cannot be made, 
but must be va¬ 
ried by circum¬ 
stances. Holt 
576. S. C. 
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9SfT 


Reversal on ap¬ 
peal is final only 
between tiie 


parties, but con¬ 
firmation is con¬ 
clusive against 
all the world. 

Vi. ante p. 486, 
&c. ib. kp. 524. 
1 Vent. 310. 
Vide ante 492, 
524. 5 Mod.417. 
6 Mod. 269,287. 
Cases B. R. 668. 
S.C. 3Salk.260. 
Set. and Rem. 
228. Holt 577. 


9. Inter THE INHABITANTS OF MYNtJiN cmd 
STONY STRATFORD. 

[Mich. 13 Will. 3. B. R.] 

BY order of the justices a poor person was sent to Myn- 
ton: Mynlon appealed to the sessions, and the order was 
discharged; and then by order the persoii was sent to 
Sfotiy Stratford^ who appealed, and the order w'as confirm¬ 
ed; and then by another order the person was sent back 
to Myntun. El per Curiam, The last order to send him to 
Mynton was illegal. Per Holt, C. J. If on appeal to the ses¬ 
sions an order be discharged, that judgment binds only be¬ 
tween the parties. But when upon an appeal an order is 
confirmed, that is conclusive to all per.“ ^Dsas well a.s to the 
parties, for it is an adjudication that this is the place of the 
party’s last legal settlement, which cannot be avoided by 
the parish against whom it is made. It was also held, that 
a parish in reputation is liable, if there be officers, i. e. 
churchwardens. 


10. ANONYMOUS. 

(^Pasch. 1 Ann. B. R.j 

HOSPITAL layids are chargeable to the poor a.s wcllas 
others; for no man, by appropriating hisjands to an hos¬ 
pital, can discharge or exempt them from taxes to which 
they were subject before, and throw a greater burden upon 
their neighbours. Per Holt, C. J. (a) 

(a) B. 2 Bur. 1064. That St. Luke's sessory right or interest; or upon the 
Hospital forpoorlunaticswas not rate- objects of the charity; any of which 
able, as the rate must either be made cases would be absurd. And there be- 
upon the trustees, who were merely ing no person rateable, it was held by 
nominal; the servants, who were mere- necessaryconsequence that there could 
ly hired attendants, and had no pos- be no rate. Vide also 4 Bm\ 2439. 


Hospital lauds 
are chargeable 
to the poor. 
Vide Cowp. 83. 
Cahl. 153. 

4 Bur. 2455. 


i*ost.pi.i 3 .s.c. 11. W THE PARISHES OF FARRINGDON m 
S Holt 577: BERKS and WITTY in OXFORDSHIRE. 


[Pasch. 1 Ann. B. R.] 


Unmarried per¬ 
son hired tor a 
Year, niaiTying 
before the year 
is expired, oaii- 
uot be removed, 
and performing 
the serrice^ina 


A SERVANT came into the parish of S. was hired for 
a year, and having served half a year, of the time, mar¬ 
ried a woman in the partsh of Witty ^ and the question 
was, 1st, Whether the justices, on complaint of the 
churchwardens, could make an order to remove him (• 
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the place of his last legal settlement? 2dly, Whether his a settlement, 
serving here would not gain a settlement? To the first 3 i\ 
point it was admitted, that the contract between the mas- Post, pi. 13 . 
ter and servant was not dissolved by the marriage; and 455 ^'^i^fS. 
th^lt, admitting it might be dissolved by an order made on 148. Sess. Ca. 
f ornplaint of 1 he master (o), yet, without that, and upon 
f <jmpluiiit of the officers only, it could not be dissolved; 
therefore /iroc/fmA: (of counsel) admitted that the justices 
could not in the principal case so remove him, as that he 
could not conic to serve his master, but held he might be 
removed, so as that the order should disturb him, and pre- 
vent a settlement; and this he said was a meiHum that would L J 
neitlier prejudice the contract, nor evade the statute, 
lie compared it to an order to remove on 14 Car. 2. be¬ 
fore t’oriy days stay; in which case the very making of the 
order obstructed a settlement; and it may be executed af¬ 
ter the forty days. //o/Z, C. J. and Pojirll coniro, That an 
order to disturb him and not remove him, was not w'itliin 
the meaning of the act; disturbing him, without power to 
remove, is Viain; and this docs not unsettle, nor is it like the 
case of forty days. 2dly, It was questioned. Whether 
such a stay, would gain a settlement; because the sta¬ 
tute make the party’s being unmarried a qualification as 
well as his stay, ufz. If any such person, hehig unmarried^ 
icing hired^ such service, So that the words suck 

service goes to all, not only the stay, but the state of the 
party. To this Powell inclined; Holt, C. J. contra. Such 
is only such service, and Uie marriage does not hinder the 
service; the contract continues; and suppose the woman 
he marries be of the same parish, shall not that gain a sel- 
tlcnflent? * ^ 

(a) R. Bur. S. C. 322. That a justice cannot, on complaint of a master, dis¬ 
charge a servant lor marrying.. , 


12. Inter THlf INHABITANTS OF THE PARISHES 
OF CUMNER and MILTON IN THE COUNTY 
OF BERKS. 

• [^Trin. 2 Ann. B. B. S. C. Fortcsc. 322.] 

UPON a special order of sessions, the case was, H. Father settled ar 
was settled at Cumner, an4 had several children born n. witiihischil- 
there: Afterwards he removed to j'W*7/on, and gained a dren, and gains 
settlement there, by renting a tenement of the value of 
lOl. per annum. He became poor, and his children, un- the children, 
der the age of sewen years, were sent back to Cumner, by age^of 
order of two justices, which was confirmed at the sessions, years. Vide 
Powell, J. held, that when a child is sent with the parents com^ko^Mt 
by reason of nurture, it gains no settlement; but here the 3 Saili, asi 
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s. c. 6 Mod. children did not come to Milton bj order. The children’s 
Set and Item’ Settlement shall not be divided from the father, for that 
239,242. ' would be unnatural. When a man gains a settlement for 

himself, his wife, and servants, he shall gain a settlement 
for his children also; but if a widow, having children un¬ 
der the age of seven years, marries a man of another par¬ 
ish, the children shall go with the mother for nurture, but 
after seven years of age they shall be sent back to the par¬ 
ish, where their father was settled, for she cannot gain a 
settlement for them in this last parish, being under cover¬ 
ture, and having a settlement there herself only as part of 
her husband’s family, from whom she cannot be severed 
(a). Holl^ C. J. Birth is a settlement, and the first settle¬ 
ment; and there must be another second settlement by 
forty days, to alter the primary settlement. A child 
under the age of seven years is acco'untcd a nurse-child. 
If a child be put out to nurse, or for education, though it 
[ 539 ] he above seven years old, it gains no settlement thereby, 
as it was held in Sir Paul Jenkinsoii^s case. The question 
here is. Whether the first settlement by birth be altered? 
It is hard, I confess, to remove the child from the father. 
Gould^ J. The child may be removed after the age of seven 
years, but not before; he is sent with his father for nur¬ 
ture only. Holt, C. J. Suppose the father and mother 
come to A., and then go the parish of D., and within forty 
days the mother be delivered of a child; the child, though 
legitimate, shall be settled where it was born. The princi¬ 
pal case is fit to be well considered; the father indeed ought 
to maintain his children, but the question is, Whether 
the children, by living with the father, gain a settlement? 
The justices cannot remove the children from the fsfther 
till he iall to decay. Afterwards this was moved again. 
Etper Holt, C. J. The gestionis, When the father comes 
with his children to Milton, and gains a settlement there, 
whether that does not also give a new settlement to his 
children, and unsettle them as to Cumner, tjie place of their 
birth? If a father be settled and die, his wife being big 
with child, and after that the mother dies before she is de¬ 
livered, and afterwards the child is born, the child is set¬ 
tled there by his birth (b). In this case the settlement 
the father at Milton, is a settlement to the children. The 
child is settled by birth only, where it is an accidental set¬ 
tlement (c). The order was quashed (d). 

(a) R. acc. Carth. 449. 2 Bott. 3d father was settled before his death, 

edit. 34. (c) Vide Foley SIS. 

(b) Rex V. ClifUm, 19 Vin. 382. If R. acc. Fdley Q57. And. 345. 

the father die before the child is born, Vide Set. and Mem. If. Sir. 580. Ld. 
yet the child shall be settled where the Raym. 1474. 
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13. Inter THE PARISHES OF FARRINGDON Ante, pi. ii. 
and WILCOT. 
j^Pasch. 2 Ann. B. R .3 

Pi. BEING single, was hired for a year; after he had unmaiTied pcr- 
scrved three quarters of the year, he married, and the jus- sou hired for a 
tiecs removed him to his place of last legal settlement. Et 
per Cur. The' contract being good, the justices have no expired,butper- 
power to remove him from his master before the end of the “^1 

year; for they cannot annul the agreement between mas- tierae^*VWe 
ter and servant, unless it be upon complaint of the master e!,* 

(o). Settled or not settled, was not before the Court. But 
as to that, viz. whether such person serving out the year 
would gain a settlement? Holt and Gould held, the word 
'unmarried went only to the hiring (6). Pozocll contra, that it 
went to the whole service, by reason of the word such. 

(a) Nor upon such complaint. Bur, (b) R, acc. Foley 148. 8ess. Ca. 
Set. Ca. 322. 143. 


14. Inter THE PARISHES OF LITTLE-KIRE and [630] 

WOOLF ALt. 

QTrin. 2 Ann. B. R .3 

A PARISHIONER of the parish of j?. came to B, with a Ccrtificate-nwu 
certificate, according to thq late act of parliament; and the bie'diuS.^iiy' 
justices reciting t&at matter, and because he was likely to chargeable, 
become chargeable to B,, sent him back to A, Winning- 
ton mhved to ^ash the order, because he is not removeable 
till he is actually chargeable by t^ express words of the 
act S 9 W. 3, c.<80. Et per tolc^Curiam the order was 
quashed, nisi, Mr. Broderick agrded the exception, but 
said the reason of the removal was, because the certificate 
was wrong, and tljat the sessions have authority in this mat¬ 
ter; for an appeal lies to them within the equity of 14 Car. J tP’gg* 
2., where a certificate is made and signed by two justices, gayer asr. 
Powell, J. contra, If there was a fault in the certificate, it 
oRght to appear to be the reason why he was sent back, 
and the iustices at sessions have not a jurisdiction by way 
of appeal upon such a certificate. 

Salkeld, Yol. 11. 
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Oi’tler of removal 
of certificate- 
man must ati- 
judgL him to be 
nctaally charge¬ 
able, ut supra. 


Certificate con¬ 
cludes tliepurish 
giving it, only 
again t the par¬ 
ish to wliich It is 
given. \ide 
post 533. Case 
vjf Honiton con- 
ira. Holt 573. 
N. C 


[531] 


15. Inter THE INHABITANTS OF MALDEN ant/ 

FLETWICK. 

I^Tiin. 2 Ann. B. R.] 

AN order was made reciting, That wliereas comjilainl 
has been made unto us by the, ^c., that J. S. who is lately 
come into the parish of, ^c. with a ccrtiticatc according 
to 8 (S' 9 W. 3., is actually chargeable to the parish, and 
quashed; for the justices must adjudge him to be chargea¬ 
ble, or at least must say it appeared to them tjial he was 
so; but the justices need not adjudge the place that gives 
the certificate to be the place o/'his last legal settlement. 


IG. Inter THE PARISHES OF ALL-SAINTS g7 U^ 
ST. GILES IN NORTHAMPTON. 

|[Trin. 1 Ann. B. R.] 

UPON an appeal a special order was made, and the 
case was; One was horn at A. and came and lived at B, 
some years, but never gained any settlement there; 
tlien he removed to C. for convenience of getting his live¬ 
lihood, and B. gave him a certificate according to the late 
act. The man became chargeable, and was sent back to 
R., who found that he was Iasi legally settled at A., and 
sent liim thither. Et jtcr Holt^ C.- J. The reason of the 
act of parliament about certificates was only to cncojirage 
parishfes where poor persons were minded to go, to receive 
them; and therefore iJfcnacts, that when the poor person 
shall be cliargcable, l{fe parish which gave the certificate 
shall rcceiv'c and provide for him as a settled inhabitant, 
which words lay an obligation upon the parish which gave 
him the certificate to receive and provide for him against 
that parish which they gave the certificate to. But as to 
all other parishes, they arc as they were before (a), for the 
conclusion is only by reason of the words of the act of par¬ 
liament, which extend only to the parish to which he was 
sent; by consequence the conclusion can extend no far¬ 
ther. Poioell, This way of giving certificates was a 
thing commonly practised before this act of parliament, 
and it w'as made only to oblige the parish who gave the 
certificate to receive him again of the other parish to which 
the certificate was give®: But the infent of that was not 
to make a new settlement which was not before. Bat/>er 

(a) (tec. 4 T. S. 251. Vide Say. 231. Bur, S. C. 575, 381. 
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Holf^ C. J. Such certificate is a mighty evidence before 
the justices; and so is a demand and refusal of a conver¬ 
sion, which yet being specially found, will not be a con- 
vcusion. , 


17. TAWNY’S CASE. 

[Hill. 2 Ann. IJ. K. 2 T.d. Raym. 1009. S. C.] 

TAIVJVY being overseer of the poor of Link Port in Xomandamue 
the isle of laid out his money in the relief of the lies to tiic ovci' 
poor, and was turned out of his office by the justices, be- ®SreSuiJe 
fore the end of the year, by which means he lost the op- toimerovt-rseers 
portunitj' of making a rate to reimburse himself: Upon amiyalprs 
this he obtained a mandamus directed to the churchwar- 5 MikI. 179. 
dens and overseers of the poor, to make a rate to reimburse 3 ’ 

him; Mr. Parker and Mr. Eyre argued, that there could Cases i.. E. 104. 
be no such charge, neither by common law nor by the 
statute 43 Eliz. Et per Holt, C. J. We cannot order the I^diefoUhepoor 
parish or overseers by a mandamus to make a rate to raise Ante pi. 3. 
money to reimburse an overseer, but only to raise money 
for the relief of the poor, nor can they make a rate other¬ 
wise (o): The act of parliament i^ expressly so, and must 
be pursued. An overseer is not bound to lay out money 
till he has it; if he docs he must make a new rate for the 
relief of the poor, and out of that he may retain to pay 
himself: Tazeny should have done so; he trusted where 
he needed not h»ve done It: he has not pursued the means 
the statute gave him, and we cannot relieve him. Et per 
toU Curiam, Tiihc mandamus lies not; idea cassetur. Et twta 
per Cur. The churchwardens and overseers majT make a 
rate of themselve^s. Weld and pro Ic mandamus. 

(a) R. Doug. 116 . on the aulhority rebuild a workhouse. Vide Foley 18. 
of this case,That a rate cannot be made 1 Botk 3d edit. 273. Foley 33. 
to repay money borrowed to repair or 


18. Inteik THE PARISHES OF WESTBURY and [ 533] 

COSTON. 

[Hill. 2 Ann. B. R.] 

A WOMAN big with child was removed by order of the Bastard bom at 
justices from Westbury to Coston, and, pending the ofdProf'remoTai 
order, before the next quarter-sessions, she was delivered from B. after- 
of a bastard-child.* Coston appealed, and thereupon the yards revemd, 
order of the two justices was reversed; but the child was videante^ar* 
sent back to Coston, ns the place of its birth. Et per Holt, 474, 485, and 
C« J. Though here be no fraud, here was a wrongful re- 
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Assessments for 
tile poor ought 
to be raised 
monthly. 6 Mod. 
214. S. C. 

S Salk. 260. 

Set. and Rem. 
2S5. Holt 581. 


(a) Vide i 
2 Bur. 1152. 
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moval, and the reversal makes all void ab initio. Fraud, 
or not fraud, is not material in this case; but the settle¬ 
ment of the child depends upon the removal, for if that 
was wrong, they shall not ease themselves by it. 


19. TRACY r. TALBOT. 
i^Trin. 3 Ann. Coram Holt, C. J. at nisi prius.3 

H. TOOK part of a house in the parish of D, on the 
3d day of Dccemb., and was rated as an inhabitant, 
and was distrained for a quarter’s rate the Christ?nas fol¬ 
lowing; but the distress was taken before Christmas on a 
general warrant made for the whole year; and in replevin 
upon evidence it was ruled per Holt, C. J. Ist, That if 
two several houses are inhabited by several families, who 
make and have but one common avenue or entrance for 
both: yet in respect of their original, both houses continue 
rateable severally, for they were at lirst several houses; 
and if one family goes, one house is vacant: But if one 
tenement be divided by a partition, and inhabited by dif¬ 
ferent families, viz. the owner in one, and a stranger in 
another, these are several tenements severally rateable, 
while they are thus severally inhabited; but if the stranger 
and his family go away, it becomes one tenement. 2dly, 
That H, could not be rated for the whole quarter, for 
poor’s rates are to be assessed monthly by the statute; and 
by this means a man cannot more in the.tmiddlc of a quar¬ 
ter, but he must be twice charged (a). 3dly, That JI. 
could not be distrained by virtue of the gesneral warrant 
made before the rate; but there ought to be a special war¬ 
rant on purpose. 4thl^That a distress could not be taken 
for a quarter's rate be^e the quarter was ended (b); but 
the jury said the custom was otherwise. 

Mod. 97. 8 Mod. 10. 17 G. 2. c. 38. s. 19,. 

2 Bl. Rep. 694. Stat. (6) R. contr. 1 Bott. 3d edit. 207. 


20. DOMINA REGINA r>. HEDGES. 

[[Mich. 4 Ann. B. R.^ 

AN order was made at the quarter-sessions upon appeal: 
The case was, Hedges, an overseer of' the poor, ac¬ 
counted before two justices, and this account was allowed; 
the parish appealed to ttte quarter-sessions from this allow¬ 
ance, and they disallowed the account, and ordered him 
to pay so much over, which they adjudged to be in his 
hands; and for not doing this, they committed him. Mr. 
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Eyre moved to quash this order, because by 43 Eliz, c. 2 . 
sect, 4. they should have levied the arrears by distress and 
sale, and in default of distress have committed him; And 
ths; whole Court agreed, that the justices at the sessions 
upon the appeal must execute their judgment in the same 
manner as the two justices must do, and that the two jus¬ 
tices must have sent their process to distrain, and upon a 
return to that,‘that there was no distress, should have com¬ 
mitted him. Then Darnel moved that it might be only 
quashed as to this part; qiuyd fait concessum per Cur. Then 
Mr. Eyre objected to that, viz, that the first order, as reci¬ 
ted in the order of appeal for the allowance of the account, 
was not by two justices quorum unus; sed non allocatur: 
We cannot judge of that upon a recital, so as that you may 
take advantage of it; you must bring in that order by 
certiorari. 


21 . Inter THE PARISHES OF ST. BRIDE’5 and 
ST. SAVIOUR’S. 

[Hill. 4 Ann. B. R.] 

A POOR person was sent from ^t. Bride's in London to 
St. Saviour's in Southwark, and imon an appeal a special 
order was made: The case was, B. was bound apprentice 
for four years to J, S. and lived out these four years at St. 
Bride's with him* J. S. was only a lodger and had no set¬ 
tlement there. And the Court held the apprentice was 
well.scttled i(^ St. Bride's, for he was not a person remove- 
able, nor docs his settlement depend on his master, as that 
of a wife on ^r husband for a settlement; but he gains a 
settlement for hiihself (a) within i4 Car. 2 . by forty days 
inhabitation, and so of a hfred servant; but the matter 
went off upon another exception. 

(a) It. acc. Foley 150,152. Set. and Bern. 65. 2 Bolt. 3d edit.564. 


22. JENKIN’S CASE. 

[Pasch. 5 %.nn. B. R .3 

AN order of sessions was made, that the defendant 
should pay 2s. jocr^week towards the support of his father, 
till that Court should order the contrary; which was held 
good, because it was indefinite and no set time limited; 
and if an estate happened to fall to him, they might apply 
to the justices; otherwise if a time was limited. 


flo. Vide ante 
525. pi. 5, &e. 
ib. & 6 Mod. 77, 
97. 


Vide St. 17 G. 2. 
c. 38. s. 2. 


Apprentice may 
gain a settle¬ 
ment, though 
the master has 
none. Ante 497, 
pi. 28. S. C. 
Set. and Kem. 
87. 
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Nothhig makes 
a settlement 
within 3 & 4 W. 
St M. that is not 
within the veiy 
words. Vide 
ante 478, 523, 
524. post. 536. 

1 Show. 12. 
Comber. 282. 

5 Mod. 330,331, 
45i. S. C. 

Holt 582. Set. 
and Kem. 143. 


Foley no, 123. 
Str. 835. 2 Bott. 
3d ed. 125. 
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T wo sevend 
hirings for half 
a year, and ser¬ 
vice for a year, 
not sufficient to 
gain a settle¬ 
ment. Black. 
191. S. V. 


23. DOMINA REGINA v. THE INHABITANTS 
OF BUCKINGHAM. 

[Fasch. 5 Ann. B. R.] 

A SPECIAL order was made, wherein the case was; H. 
being a poor person went to Buckingham., where he look 
part of a house of W. T. at 3/. per annum, and insisted 
when he took this apartment, that he would pay no taxes 
for it, but that the lessor should; this was agreed to, his 
rent being the more and the greater upon that account: 
This appeared upon evidence, and also that this apart¬ 
ment before the taking, and while he continued in it, was 
distinct from the rest of the house without communication, 
and was taxed as a house of itself, and that the tax was 
laid upon W. T* the lessor; and that while H. lived there 
he took his freedom in the corporation, and once voted as 
a freeman at the election of bailiffs for the corporation. 
The justices at the quarter-sessions adjudged this to be a 
good settlement: But upon the motion of serjeant Broder¬ 
ick it was quashed: He insisted that since the explanatory 
act 3 (S^ 4 JV.SirM. nothing makes a settlement within that 
statute that comes not within the words; an explanatory 
act implying a negative of any thing else. El per Holt, C. 
J. and Powell, J. Coming into a parish, and being taxed by 
the parish, made a good settlement without a notice in 
writing, within the statute Jac. 2 . But the law is altered 
by 3 4 W. Af., and as to his°voting they could not take 

notice that that implied a settlement; for a bare residence 
might by the constitution of the corporatiomentitle lym to 
that, and his voting was an act that related to the corpo¬ 
ration, and not to the parish. H 


24. Inter THE INHABITANTS OF THE PARISH 
OF DUNSFOLD and RIDG WICK. 

(]Mich. 9 Ann. B. R.] 

IT APPEARED by a special order, that one was hired 
as a servant to live at Ridgwick for half a year, and after 
that was hired again to liv<B there for another half year 
with the same person, and thereupon served a year in one 
continued entire service, but by several hirings. Sir Peter 
urged, that*here was a service for a year, and a hir- 
Hsgtor a year, t&ough by several contracts; dkid that the 
hiring need not be by one entire contract, and that so it 
had been held; and he cited a case where H. took a ten¬ 
ement of 5 /. a year, and also another tenement of 5 /. a 
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year, and occupied both, and this was held to be a renting 
of a tenement of 10/. per annum. Et per Cur. it ought to 
be one entire contract, and one entire service; the one is 
rcc^uired by the statute as well as the other. If^a service 
under several contracts shall gain a settlement; one that 
serves by the month, by the week, or by the day, may, if 
he continues a year, gain a settlement; one may hire by 
the day for chayity; but there is danger of being chargea¬ 
ble in hiring such a person by the year: For such a term as 
a year it is not supposed a master would hire one, unless 
able of body, and so a person not likely to become chargea¬ 
ble. Also the Chief Justice observed, that by the statute 
of Eliz., the retainer of servants was for a year; that 14 
Car. 2. requires forty days stay, and that this was incon- 
•\cnient, for by.gaining a settlement in forty days, servants 
grew insolent; and that these latter acts. viz. 3 4^ 4 fF. 3. 
c. 11., 8 (Ji'’ 9 fV. 3. r. 30., do but turn the forty days service 
into a year’s service, and the hiring to be a retainer for a 
year (a) according to the statute of Eh'z. 

(a) R. acc. 1 Str. 83. Eoley 157. Cald. 155. 


Jo. Inter THE INHABITANTS OF THE PARISH 
OF IIONITON and ST. MARY-AXE. 
j^Mich. 9 Ann. B, R.] 

H. CAME to Honiton wRh a certificate from the parish 
of after this he went to the parish of B.; anji now be¬ 
ing scsit to the parish of the said parish offered Jo prove 
that he was seUlcd at the parish of St. Mary-Axe; and the 
question was. Whether A. was bound by the certificate as 
to Honiton only, or concluded as to ail parishes whatsoever? 
El per Cur. Before the statute a certificate was only an ev¬ 
idence of a private undertaking between the parishes, in 
the nature of a contract; but now it is a solemn acknow¬ 
ledgment, like the conuzance of a fine; and thereby the 
party is owned to be legally settled there, and that they 
.jyill provide Tor him; and as all other parishes on this cer¬ 
tificate are bound to receive him, so the parish that certi¬ 
fies is concluded as to all other parishes. And there is no 
reason why it should differ frdltn an adjudication, since this 
is the acknowledgment of the parish signed by the proper 
officers, and made before two justices of peace, who are 
proper judges, and upon less evidence could have adjudg¬ 
ed it a settlement, ty which sentence all parties would be 
bound, and there is no remedy but to repeal it. 


Vide «ntc 5^0 
cun. 


Certificate con¬ 
cludes the parish 
giving it, as to 
all the world. 
Black. 192. S.C 
Cases L. E. 9. 
Vide the Case of 
St. Giles’s in 
Northampton, 
ante pi. 10. 
contra. 
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R. contra 
4T.K,2,‘;i 
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Renling a mill 
of 101. jier an¬ 
num gains a set¬ 
tlement. Vjde 
ante 492, 524. 

1 Show. 12. 
Farcsl. 54. 

5 Mod. 419. 


Parisli clerk iio- 
ininatecl by tite 

i >arsou is in for 
jfe, and gains 
a settlement. 
Vide ante 478, 
£2J. 1 Show, 
12. Shaw. P. L. 
223. S. C. Set. 
and Rem. 158. 


Str. 0^. 


26. Inter THE PARISHES OF EVELIN IN OX¬ 
FORDSHIRE and RENTCOMB IN GLOU¬ 
CESTERSHIRE. 

10 Ann. B. R.] 

AN order was drawn up specially to have the opinion of 
the Court, Whether renting of a water-mill of \0Lper an¬ 
num would make a settlement? Etper toiam Curiam clear¬ 
ly, A mill is a tenement, and the renting thereof must gain 
a settlement within the statute (a). 

(a) R. similiter SiS to a windmill, Bur. S. C. 107, 2 Str. 1077. 


27. Inter THE PARISHES OF GATTON and 

MILWICH. 

[Hill. 10 Ann. B. R. S. C. Foley 123.] 

AN order was drawn up specially for the opinion of the 
Court; and the question was, Whether one appointed clerk 
of the parish by the parson, and executing the office for a 
year, should gain a legal settlement within 3 ^AlV. 
of which the words are, viz, shall execute any annual office or 
charge? For it w'as objected, that this was not an annual 
office. Mr. Lechmere contra: The intent of the act was, 
that no office under an j^nual one should^gain a settlement, 
and majus cotUinet in se minus. On the general nomination 
to the office of parish-clerk he is in for life. Pow(ll, J. 
His behig put in the parson makes no difference, no 
more than where the constable is put in the leet, and 
not by the parish; it is more than an annual office, he is 
not removeable, and has fees. Eyre, J. He is but a servant 
to the person at will: Where he comes in by election, he 
has an estate for life by the custom, but here is no deed or 
writing: How can he have an estate for life in this office? 
Powell, J. At that rate he has not an office at will, for a man 
c^not have an office at will without deed. The office of 
churchwarden was by coaQUion law, and yet that is for a 
year without any deed or writing. So it is of a parish- 
derk, he is by common law an officer, and is in lov life 
wilhout deed; so idled,absents Parker, C. J. 
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X, WINTER r. LOVEDORE, 


[Mich. 9 Will. S. B. R. 


1 Ld. Rajm. 267. S. C. 
37. S. C.] 


Lutv. 1464. 

4 Mod. 265. 

1 Mod. 318. 

6 Co. 83. 8 Co. 
70. 4 Co. TO. 

S. C. 5 Mod. 
244, 245, 378, 
&c. Vide 6 Mod. 
SO. Ciises B. R. 
147. Holt 414. 

Comyns 


IN ejectment a special verdict was found, that G. P. Power to demise 
was seised of the manor of JW., and on the marriage of the demesnT**^ 
his son, settled the said manor to the use of himself for landsof the m*- 
life, remainder to his wife for life, remainder to his son no*’- Copyholds 
in tail, with a proviso^ that he should have power during e^eptbo! vide 
his life, and so the wife after him, to demise the premises iiaj^isa. Pt>p, 
in possession, for one, two, or three lives, or in reversion 
for one, two, or three lives, or thirty years, or for any 2 Lev. b’, i49. 
number of years determinable on one, two, or three lives, 
so as such demise be not of the demesne lands. G. P, re- 427 ! s, c, 
citing that J. S. and his wife held a copyhold tenement 
for life, demised the said copyhold tenement to the lessee 
for thirty years, to begin after the death, surrender, or 
forfeiture of J. S. and his wife; and the question being, 

Whether this lease of a copyhold was pursuant to, and 
warranted by the power? it was held in this case by Holty 
C. J. 

1 st, That any lease, to'commence m futuro. is in some ' Cev. i 6 «. 
sense a lease in reversion, as it is opposed to a lease in 5 ivjod. 38 t. 
possession; Irat a lease within such a power must be con* ifamanbaditi 
strued of a lease to commence in possession after" another 
lease or inteiist i^ready created before the reservation of skmorrevenion, 
the power, and not after; and thaUa lease to commence af- 
ter any other lease, is properly a lease in reversion; but that 
a lease for life, to commence after another lease in being, 
is a concurrent lease; because a freehold cannot expect, 
but must commence in possession presently; however, this 
may be said to be a lease in reversion within such powers. 

2dly, Thsrt G, P. might make a lease in reversion abso> 
lutely for thirty years, by virtue of this power, because the 
limitations and restrictions are disjoined, and the latter 
part is carried on by way of enlargement of the power; to 
which Turton and Epre agreed, Rokehy dissetUiente, 

3dly, That this lease was void, because it was of copy- f 938 3 
Jiold lands; for by a grant of the demesnes the copyholds 
will pass; and by the same reason, by excepting the de¬ 
mesnes the copyholds are excepted; and the rather, be* 

Salkeld, Von. II. 20 
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cause the power is derived out of the inheritance, and the 
tenant at will by his leases might destroy the copyhold, 
which is unreasonable; and if there were nothing else for 
the poweu to work upon in this case, he may by virtue 
thereof demise the rents and services. 


2. LORD KILMURRY contra GEERY. 


[Pasch. 12 Ann. In Cane.] 


Power to charge 
lands with a sum 
of money, im¬ 
ports interest 
tliereof also. 
Vide Chan. Rep. 
18, 23, 281, 

363, kc. £q. 
Ab. 341. p. 4. 

S. C. Vi. 1 I.ev. 
151. Hard. 398. 


IT was held, That if a man has power to charge land 
with any sum not exceeding the sum of 3000 1. he may 
charge it with 3000/. and the interest besides; for the 
intention is to charge the premises with 3000 1. princi¬ 
pal money, and that of course carries interest, and none 
would lend such sum on such security, if the law were 
otherwise (a). 

(ft) Vide acc. 2 Wins. 591. 2 Jltk. 558. 


PRESCRIPTION. 


Star V. R,ookeeby. Mich. 9 Aim. B. K. Vide title 
Fences, vol. 1. S3§, 

*' r 


[S39] 

^ Ui.b. 302. 

3 Leo I. 47. 

6 Co. 57. 

1 Leo>‘. 230. 

2 And 49. 

Cm. Ei. S!8. 

3 Lev. 31.;. S. C. 

4 RIou. 

2’.'itw. 1004. 
Parliameut (Ja- 
Beb’<8 Net. 
lL/uiw.;>48. t.'arth. 
311. lloJtoOa. 

Wliere the o«!i- 
narv tefusesquia 
insut'icions in 
liluati.."u, lie 
must bhevr in 
■what particular. 
Vide 5 Co, 67, 


PRESENTATION, ADMISSION, 
INSTITUTION, INDUCTION. 


1. HELE «. THE BISHOP OF EXETER. 

I 

[Mich. 3 W. & M. B, R.] 

IN ^uare impedit the bishop pleaded, That the church 
became vacant on the 15th day of 4j»n7, and that the 
plalnfllT presented to*him on the 19th day of May fol¬ 
lowing one/Jbefe/tT; that he examined LTofidcr, and found 
him personam minus sufficien, in literalura^ ac ea rations fore 
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personam inhabilem rninime idoneam ad hubend. beneficium 
mm mra animarum, and therefore refused him on the 20th 
day of June, and gave the plaintiff notice; and because no 
other was presented within six months after the avoidance, 
he collated the other defendant (the incumbent) who was 
instituted. The incumbent pleaded to the same effect. 
The plaintiff replied, that Hodder^ at the time of his pre¬ 
sentation, was^vicar of another church; that he was homo 
lileratus, and in priest’s orders; that he was licensed to 
preach, and had celebrated divine service many years, and 
was sufjicienter literatus to celebrate the same. There was 
a rejoinder and surrejoinder, (which were laid out of the 
case,) and thereupon a demurrer. Et per Cur»^ 1st, The 
ordinary must examine in convenient time, and after that 
• refuse in convenient time; if he does not, he is a disturber 
by his delay, 2dly, If the ordinary refuse, quia criminosus, 
he need not give notice of his refusal, for the crime is as 
much in the conusance of the patron as of the bishop, and 
in that case the lapse shall incur from the avoidance; but 
if he refuse, quia illileratus, he must give personal notice, 
and the lapse shall incur from the refusal.. 3 Cro, 119. 1 
Lev. 31. Dy. 327. 2 Ro. 364. 3dly, That the ordinary 
might well refuse him now, as unfit for this cure, thou^ 
he had been allowed for a former* 4thly, It was not^e- 
termined what learning was necessary. While the liturgy 
was in Latin, that language was. undoubtedly necessary; 
now indeed the liturgy is in English. But it was observed 
that 13 Eliz. c. 12. requires a clerk should be able to an¬ 
swer his ordinal^, and ||ive an account of his faith in 
Latin, according to the Articles, Sthly, The Court held 
this "pleading^too general, because it was not shewn wliJit 
learning he was defective in; whereas it ought to be cer¬ 
tain, because it iij traversable; and if the clerk die, to be 
tried by a jury, and the king’s courts *to judge of it; and 
the law will the rather jquire a certainty, because this 
answer is to disable a man in his profession, and prevent 
him of afreeholS. Judgment was given for the plaintiff, 
which was reversed upon a writ of error in parliament. 
{Parliament Cases 88 to 104. This judgment reversed in 
,the House <ff Lords.] 

2. DOMINUS REX & QOMINA REGINA r. THE 
BISHOP OF LONDON and DR. BIRCH. 

[Mich. 7 Will. 3. B. R, 1 Ld. Raym. 23. S. C.] 

IN a quare impedit against the bishop of London and Dr, 
Birch, for hindering to present to the parish-church of St. 
James's, the declaration set forth. That St. Martin's in the 
Fields being a great parish, an act of parliament was made 
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SS. I And. 189, 
190. 3Leon.l93, 
199, &c. Cro. - 
El. 242. Hob. 
296. Carth. 311. 
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Ordinary may 
examine and re¬ 
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be in convenient 
time. 


Must give notice 
of his refusal, if 
it quia illite- 
ratuB; sccus if 
criminosus. 

Vide Com. 359. 
2 Inst. 632. 
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;J Wins. 221. 


2 Wils. 182. 
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formation Uie 
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l Jac. 2. to take the parish of St. James out of it, and make 
it a parish of itself with cure of souls, and Dr. lennison, 
who was then vicar of St. Martin’s, the first rector; and 
appointing the patronage, after the death of Dr. Tennison, 
to the bishop of London and his successors, and the Lord 
Jcrmtfn and his heirs alternately: Virtute cujus Dr. Tenni- 
son was first rector, and being so, was afterwards made 
bishop of Lincoln; whereupon it belonged tp the king and 
queen to present by prerogative. To this the bishop de¬ 
murred, and Dr. Birch pleaded the statute of 25 H. 8. and 
that by virtue of the said act, the archbishop of Canter¬ 
bury gave Dr. Tennison a dispensation to hold his church 
in commendam; which the king confirmed, from the 22d 
day of October till the 1st of July following, 4^c. To this 
the attorney-general demurred. 1st, It was objected for 
the defendant that this prerogative was unreasonable; but 
the Court answered, that since the king made the church 
void, it was no hard matter that he should be allowed to 
fill it; and the patron was not much hurt, for it was only 
one life exchanged for another; and Sir Giles Eyre held, 
that if a parson be promoted to a bishop, the church wai 
void by the common law; but the reason of it was not from 
the incompatibility, because originally the bishop was in- 
cuRabent of the whole'diocese, and served the cure by 
others; and the Court did admit that the Crown did not 
anciently exercise this prerogative, but the pope did by 
usurpation; and that notwithstanding the statute of pro¬ 
visoes, 25 E. 3. the pope would collate if the incumbent 
was made a bishop, 3 K. 3, 5. tjwen 144. Then 7 H. 7. 
c. 8. was made against provisions; but notwithstanding 
that the pope went on. Vide Cotton 458. Mo. 399. 3 

Cro. 5, 6. Owen 144. Win. 94. 2 Cro. 691. JDy. 228., 

which was but a sudden opinion. 

2dly, They held,*Th»t the king’s turn was not served by 
the confirming the commendam; for the dispensation was 
only to save the avoidance, and the confirmation continu¬ 
ed the possession, but transferred no right. 

3dly, This being a new patronage created by act of par¬ 
liament, not in esse before, which appoints a particular 
person to have the first turn after the next ai^oidance; it 
was objected, that nobody could say the king should pre¬ 
sent, when the act said otherwise; and this was therefore 
a case exempt from the prerogative: But the Court held, 
that the act did not interfere with the prerogative. If an 
estate-tail is created by act of parliament, it is subject to 
such bars as other lands intailed are. ^The wife shall be 
endowed of a new estate. Vide 8 Co. the Prince’s Case; 
a pari ratione a new rectory shall be subject to the king’s 
prerogative. 
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4thly, It was objected, That this new church, as to 
Dr. Tennison, was a kind of donative, he coming in with¬ 
out institution and induction, and that the presentable 
parsonage does not commence till after him, by the words 
of the statute; and that in case of a donativd, the pro¬ 
motion of the incumbent does not make a cession. 

Sed Curia contra: For in point of estate, the right of 
presentation cpmmenccs by the passing of the act imme¬ 
diately; but in point of interest, not till the avoidance. 

Vide 3 Cro. 323. 10 Co. 107. 4 Mod. 190. Show. 164. 

3 Lev. 362. S. C. 

3. LADD r. WIDDOWS. 

[Aflch. 1 Ann. B. R.^ 

UPON a motion by sergeant Selby for a new trial in Presentation 
a quare impedit, wherein the point in issue was, Whe- 
ther the church was donative or presentative ? evidence was a donative, 

pretended of several presentations; aad the Court, viz. 

Holt, C. J. and Powell, 3. held. That though a presenta- VWe 

tion might destroy an impropr^ition, yet it could not destroy 
a donative, because the creation thereof was by letters^a- 2 BoI. 343 . i. 60. 
lent, whereby land is settled to the parson and his succes¬ 
sors, and he to come in by donatio||» 


A 


PRINCIPAL AND ACCESSARY. 


[!MS] 

Vide 1 Lev. 204. 
Hale's P. C. 215 
to 225. Hawk. 
P. C. 310,311, 
&c. 


1. DOMINA REGINA v. NASH. 

l^Mich. IfAnn. B. R. 2 Ld. Raym. 989. S.C. not S. P .3 

UPON a conviction of deer-stealing by justices of Who is an aider 
peace,* on the late statute, the question was, Whe- 
ther one not present, but jirocuring, advising, and abet- within 3 & 4 
ting, by lending his gun, dog, ^c. before the fact, should 
be said to be aiding and abetting therein? Holt, C. 3. in- 129 to 137. 
dined, 1st, That be was not within the words, not being 
actually present at the fact, because the statute is to be 
construed strictly, for that it takes away the privUege of a 
better trial, viz. per pares. 2dly, Because it adds a farther 
penalty to what was an o0ence before. jHe said there 



Principal and Accessary. 


might be an aiding and abetting before the fact, viz. 
advice, or in the fact, by being present; or after the 
fact, by abetting the party. Vide Dy. 187. Co. Ent. 56. 
The other judges held aiders in the fact would be princi¬ 
pals, and then aiders and abettors would mean nothing. 
Quod Holt negavit^ saying, All that are present may be 
said to be principals as to an action of trespass, but not as 
to the penalty of the statute: And this diversity is appa¬ 
rent in other cases, for one aiding and assisting upon the 
statute of stabbing shall have his clergy, whereas a prlnci- 
VkIc Keiy. 52, pal shall not ; so in the case where two went to break a 
f).i. 1 And. i.c. bi-oke it and entered, the other stood upon the 

ladder, and received the goods; he that stood upon the lad¬ 
der shall have his clergy, and the other shall not, being a 
principal (a). 

(n) ^ucere, if the last point is not case in Cro.iSkr. 473. having the cir- 
placed here by mistake ; for at the end cumstances above supposed in an in- 
of the report of the next case, and dictment on tiie stat. 39 Bl. c. 15., 
tVhistler, in Ld. Baymond, there is a against shoplifting, 
reference made by Holt, Ch. J., to a 


WUerc slalutt: 
lYi'ciIvCS an oiltfiice 
felony, accessa¬ 
ries (piopt;rl\) 
arc Yvitliiii itjtlio’ 
not named; 
otherwise where 
it makes a parti- 
euiar fact more 
penal. Far. 129. 
S.C. Rep.A.Q. 
S5. UoU2lA 
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3 Cro. 750. 
12 Co. «e. 


Vide 1 Salk. 
Igl, 182. 


2. DOMINA f^EGINA ». WHISTLER. 

[Hill. 1 Ann. B. lb 9 Ld. Rayin. 842. S. C.j 

ROLFE and others were convicted of dcer-stealing 
upon 3 ^ 4 W. ^ c. 10., and that Whistler was 
illicile lV injusta auxilians <$.• ussislens prcpjdt. Rolje, ^r. in il- 
lieita injusta venatione occisione danue prad..^ viz. persua- 
dendo (S- r.icilando prcefal. Rolfc to kill the same deer, and 
lending dogs to hunt and kill, and horses to carry awjiy 
the said deer, contra formam statnti; and whether this was 
an aiding and assisting within the statute, was the question. 
Poivell, Poioys^ and Gould, Justices, held that it was; but 
Holt, C. J. contra, held, that the conviction ought to be 
quashed; for that where a statute makes that felony, which 
was not scat common law, aiders and abettors, according 
to the notion of the common law, are within the statute, 
though not expressed; but where an offence at common 
law is only made more penal, aiders and abettors are not 
to be understood of such as aid before and after the fact, 
but Such as arc present only: These were only accessaries 
Ut common law, and are not within the act. Vide 1 Cro, 
474. Dal, 11, 22. Postea, in the same case. Holt, C. J. 
Aid, he held the same diversity, with this farther, that 
ftiis is to be understood when an o^nce at common law is 
made iftbre penal by a particular description of the fact, 
and not under a general denomination of the crime; as if 
this statute had enacted these penalties on them as tres- 
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passers, as it is done by the statute, de malefactoribus in pare¬ 
ns, Vide 1 And, 116. Hale 51, 216. 


PRIVILEGE OF PERSONS. 


I. WHEELY. 

[Trin. 7 Will. 3. B. R. 1 Ld. Rayra. 27. S. C.] 

TO an action qui lam, the defendant pleaded that he 
was an attorney of the court of Common Pleas, and that 
attornies de C. B, were not suable elsewhere. To this 
the plaintiff demurred, Isl, Because the plea is only in the 
negative, and no jurisdiction is given to any other court. 
2dly, Because there is no defence Jby venit, but dicit on^. 
Per Cur, As to the plea being in the negative, it is well 
enough; for the privilege is not truprsahle and triable per 
pais, but a matter of law of which we take notice; and venil 
«$/• dieil, or dicit only, is a sufficient defence in this case. 
14.//. 6. 14,19. • 


2. STEPHENS r. ARTHUR. 

[Eodem yermioo-J 

THE defendant pleaded to the jurisdiction thus, viz. Et 
idem Arthurus inj^ropriapersona sua dicit, that he is a clerk 
to a prothonotary of the Common Pleas; and it was object¬ 
ed, that he did not say venit ^ dicit, Et per Cur, Vemt is 
no part of ^le plea, hut dicit begins the plea; dicit ahme 
shews him to be in court, and here it appears he is in 
cuslodia. 


3. LANE r. SALTMARSH. 

£Hill.8 Will.S.B.R.] 

AN attorney de C, B. being sued by bill in B, R,, Bux¬ 
ton moved he might bo discharged. Denied per Cur, ; for 
let him plead his privilege. 


Vide 3 Lev. 243, 
393. Lutw.196, 
197, 641, and 
1466. 1 Sid. 
319. 2 Sid. 

1C4. 1 Vent. 
137. Cro. El. 
133. 


Picas to the ju> 
risdiction in the 
negative is well 
enough. Ante 
30. S. C. Comb. 
319. 3SaIk.282. 
Cas. B. R. 74. 
Defence by venit 
St dicit, or dicit 
only, is well in 
plea to the juris* 
diction. Vide 
prox. casum. 
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Vide prox. ca¬ 
sum ante. 

Defence. 1 Lev. 
182. 1 Lutw. 

7, &c. 2 Lvitw. 
1590. Andrews 
46. 


] Wilson 906. 

S. P. Andrews 
45. Sti-. 864. 
LdRaym. 1567. 
2 Bl. Re^. 1085. 
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4. BROWN’S CASE. 


Philizen, 
9Lev.m 
S Lev. 129. 
1 Lutw.44, 
S41,1466. 

1 WUs. 306. 


[Hill. 9 Will. 3. B. B.] 

A PHfLI^ER de B, R. was arrested per brcvCf but 
discharged on common ball; for he ought to be sued 
by bill, as prmens in Curia, Per Cur., absente Hpll, 
C. J. (a). « 


(a) The officers of the Common there by original writ. Baker v. Swin- 
Pleas have not the privilege of being don, Mym. 399. 3 Salk. 283. 
sued there by bill, as attornies have ; 1 Barnes 280. 2 Crop. Pr. 135. 
but have the privilege of being sued 


3. BRANTHWAIT r. BLACKERBY & AL. 
[Hill.9 Will.3. B.R.] 

of« 5 tiOT”a**nrt ^ ^ joint cause of action against two, one 

an attorney^itb attorney, and the other not, he must arrest both, and 
another man, declare against tlibm as in custody. A bill cannot be filed 
arwtod** *vWe figainst a person privileged in vacation (b), for then he is 
1 Saund. 68,69, not present in court; and as to the vacation, it begins the 
s^^iVen^ li|ift day of the term, as soon as the court rises. {Vide 2 
2^. Lev. 129. 1 Vent. 298.) 

J^ote; The bill mu^e filed, though the attorney agrees 
to appearand dispense with it; but it may in such case be 
filed afterwards. Pasch. 9 Will, 3. B. R, Robert's case. 

(&) In Wagborne v. Fields, 5 T.R. the vacation. Vide Comerford v. 
174. it was decided that a bill may in Price, Doug. 312. Lanev. Wheate, 
al) cases be filed against an attorney m ibid. 313, n. 84. 


6. ANONYMOUS. 


Privilege eondo 
h redeundo. 
VideRwrm. 

100. 3 Lev. 343. 
Andrews 275. 


CHill.2Ann. B.R.3 ‘ 

H, CAME to confess an indictment, and the Court held, 
that he had no privilege, eundo ^ redeundo, j^ecause there 
was no process against him (c). 


(c) InJIfeeirins v. BmUK Bl 636. 
the Court of Common Pleas laid down 
this general rale; viz. that all persons 
who nave relation to a suit which calls 
for their attendance, whether they are 


compiled to attend by process or not, 
(in i^ich number ban are included,) 
are entitled to privilege from arrest 
eundo et redemao, pronded they come 
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7. DILLON ». HARPER. 


S. C. 1 SaHc; 
32B. Faresl. 


[Trill. 2 Ann. B. R. 2 Ld Raym. 898. S. C.] 

AN attorney de C. B. being sued in D. i?., pleaded his Where privilege 
privilege; to which it was demurred specially, for not con- jfeadeda* 
eluding his plea with a profert of a writ of privilege, testi- writ, his being 
fyinghis being an attorney, Et per Holt, C. J. The deme^' 
difference is, if privilege of an attorney be pleaded with a otherwise if 
writ, the defendant cannot be denied to be an attorney; if '*ithaut. 
without, he may, and then a certiorari sliall be awarded to 
certify whether he be an attorney, or not. 


8. SCAWEN r. GARRET. 

[Trin. 4 Ann. B. R. 2 Ld. Raym. 1172. S. C.J 

TO an action in B. R. the defendant pleaded, that he pka of privilege 
was an attorney at the Common Pleas. On demurrer Mr. ^ 

Ward objected, that he ought to produce his w rit, and con- shew the writ 
elude w'ith aprout paid per Tccordam; and also that he laid undersea!, nora 
no venue^ alleging noplace wher^; he was attorney, nor where "he c.B. 
where the Court of Common Picas sits. Et per Cur.^viz, sits. Videl 
Holt, C. J., to w hich the rest assented. An attorney may g 

plead privilege with a jorq/trl of his writ, if he will; or with ii4. s Mod. 
an exemplification of the record of his admission; or he 1 sf**s ^ 
may plead it as he does ht;re, and it is well enough, for so Lilly Ent. ';. 
.are the precedents, and the plaintiff may reply nul ticl rc~ 
cordt Vide 1 Jiroicji. 2 Thom. 4 Cliff. 570. Brevia judicialia 
169, 172., citedper Broderick. Thirdly, there wd^ no need 
of a venue to try where he was attorney, for it being a mat¬ 
ter concerning his person, was tyable where the writ is 
brought: So in trespass, if the defendant pleads son villain 
regardant, and the plaintiff replies frank-home, it must be 
tried where the writ is brought. As to the 3d, he won¬ 
dered how that ever came to be allowed; for that this 
Court sends writs to the Chief Justice of the Common 
Pleas by th*t name: And unless where this is held to be 
part of the description of a record, it can never be neces¬ 
sary («^. 

Privilege of Jurors, Raym. Il3, 144. 1 Lev. 159. 

Privilege of the King's Servants, dS^c. Raym. 152, 180. 

1 Lev. 233, 265. 

(a) An attorney*has privilege of longs, Joliffev.Langston,! Ed.Raym, 
suing a member of the university in 342. Where an attorney of one Court 
the Court to which the attorney be- sues an attorney of another by attach- 

Salkeld, Vol. II. 21 
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ment, the Court first possessed of the 
cause shall be preferred,lianser v.Ber~ 
ryman, 2 Bl. 1325.; but suing by ori¬ 
ginal is a waiver of privilege, Hether- 
ington V. Lowth, 2 Str. 867. Where 
both plaintiff and defendant are attor- 
nies of the same Court, the suit must 
be bj bill, and not attachment, Rat- 
cliffe V. Besley^ 2 Str. 1141. If both 
parties are attornies of B. R. privilege 
will be allowed, secus if the plaintiff 
belongs to C. B. and defendant to B. 
R., Shorter v. Packhurst, 1 Bl. 19. 
An attorney has no privilege against 
the Court of Conscience in London, 


Silk V. Rennetl, 3 Rurr.1583. secus as 
to the County Court of Middlesex, 
Wiltshire v. Lloyd, Itoug. 380. An at¬ 
torney of JR. being sued as an attor¬ 
ney of C. B., and iyn^ by was held to 
waive his privilege. Hern v. Howard, 
1 Bl. 231. A ca. sa. for costs, return¬ 
able on a general return, held good 
against an attorney '^ho had sued by 
attachment of privilege, and was non¬ 
suited. Perrott v. Hele, 3 Wils. 58. 
Plea of privilege as an attorney ought 
to conclude to the record, Foster v. 
Cole, 1 Sir. 114. 


[346] PRIVILEGE OF PLACE. 


Privilege of the 
Exchequer. 

6 Mod. 305. 

Ante 511. Post 
550. pi. 12. 

1 Lutw. 46. 

2 Wilson 22S. 
Andrews 45. 


PER Walter., Chief ^aron. The causes of privilege in 
the Exchequer are, 1st, If one be informer for the king. 
2dly, If one be accountant to the king. 3dly, If one be debt¬ 
or to the king. 4thly, Where one is an officer of the court, 
or attends an officer of the court. Alwayc where the plain¬ 
tiff is privileged, the suit is by quo minus; where the de¬ 
fendant is privileged, the suit is by bill. 31 Ji. C. 10., 22 
H. 6. 19.1^. 


Supersedeas to a A writ was delivered to the barons of the Exchequer in 
d*ieq\ier/dum- open court, commandiiig them to stay a suit between Wil- 
modo non tangit $011 and Rookes^ by dummodo non langit nos vet, «^c., and the 
writ was disallowed, for that the defendant might have 
pleaded that matter to the jurisdiction of the Court. It 
was admitted, that there is such a writ in the Register, but 
there are several writs there which no usage or precedent 
does warrant, of which this is one. Et per Walter, Chief 
Baron, Where one entitled to the privilege of this court is 
sued in C. B., this Court sends a. supersedeas; but if it be in 
B, R, they do not send a supersedeas, for that would be to 
supersede the king; but the practice is, to send up the 
writ-book by the puisne baron, and demanded privilege. 
Trin. 3 Car, In Scac, » 

Privilege of the King^s Palace, ^c. Vide 6 Mod. 73 to 
76. 1 Mod. 76. 1 Sid. 211. 1 Lev. 106. 1 Vent. 169. 

2 Mod. 181. 3 Inst. 141. Pryn’s4 Inst. 18, 19. Philipp’s 

Regale Necessarium, chap, 1 4^ 3. I Hawk, cap, 21. 
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PROHIBITION AND CONSUL¬ 
TATION. 


1. SHOTTER c. FRIEND. 


Hob. 300,301. 

3 BuUt. 51. 

S. C. 1 Show. 
158, 172. Vide 
Ilaym. 123,189, 
191,219. Cro. 
El. 88, 666. 
Carth. 142. 

3 Mod. 283. 
Comb. 160. 

Holt 612. 


[Hill. 1 W. & M. B. R. Rot. 39.] 

AN executor being sued for a legacy in the Spiritual 
Court, pleaded payment, and offered to prove it by one 
witness, which the judge refused, and gave sentence 
against him. Upon this matter suggested, a prohibition 
was moved for. Et per Cur, 1st, Where the Ecclesias¬ 
tical Court proceed in a matter merely spiritual, if they 
proceed in their own manner, though that is different 
from the common law, no prohibition lies; as in probate 
of wills; there, if they refuse one witness, no prohibition 
lies. AToy 12. 2 Ro, 300. 2dly, Where they have conu¬ 
sance of the original matter, and an incident happens 
which is of temporal conusanct;, or,triable by the common 
law, they shall try the incident, but must try it as the com¬ 
mon law would: Thus in a suit for tithes or for a legacy, 
if the defendant pleads a release or payment, or in a suit to 
prove a will, if the defendant pleads a revocation. 1 Ro, 
Rep, 12 . 2 Ro. Rep, 42. •Yelv, 92. So in the case at bar, 
they shall try the matter of payment or no payment, but 
the* they mu«t admit such proof as the common law would, 
or otherwise they reject the cause themselves, aftid ought 
to be prohibited^ 3dly, A bare suggestion, that the de¬ 
fendant has but one witness, and t^jat they take exceptions 
to his credit and reputation, is no cause of prohibition; for 
if they admit the proof of one witness, whether he be a cre¬ 
dible witness, ot not, they shall judge, and the party has no 
remedy but by appeal. 4thly, That is not too late to come 
for a prohibition after sentence; for the senteuce in this 
case is the grievance. Consultation denied. 


Prohibition to a 
suit Tor a legacy, 
for refusing 
pi-oof of payment 
by one witness. 
Latch.117. Moor 
Caa. 568. Other¬ 
wise in probate 
of wills. 1 Lev. 
164, 180. 

2 Lev. 64, 
Temporal inci¬ 
dent must be 
tried according 
to rule of the 
common law. 
Vide post pi. 11. 

3 Mod. 283. 

S. C. 6 Mod. 
239. Vide 
Cowp. 424. 

2 Rol. 305, 

655. 1 Vent. 
291. 


Vide Doug. 376 
(363.) 2T. « 
473. 


2. Inter STARRY and THE CHURCHWARDENS 
OF WATLINGTON IN SUSSEX. 

[Trin.4W.&M.B.R.] 

SUIT in the Spiritual Court for taking away two bells 
out of the steeple, and a prohibition was granted; for the Spiritual Court 
churchwarden is a corporation, and the property is in him, 
and he may bring trover at common law. 12,25, and 79 / 

424,131. 1 Salk. 34,35. 4 T. R. 351. 2 lust. 492. Mol. 57- 
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3. WHARTON i;. PITS. 


Froljibition to 
the A-dmirally 
denied, unlew 
the defendant 
would appear 
and give huil. 
1 Vent. 14(», 
343. Kav. 3. 
3 Mod. 244. 
Post. 553. 


[Trin. 4 & 5 W. & M.] 

A SLUT was in the Admiralty against the master and 
ship which lay in the Thames^ for heedlessly running over 
another ship, and the defendant there moved for a protu- 
bition. The plaintiff informed the Court, that the defend¬ 
ant would not appear, so that he could have no remedy at 
law; upon which the Court refused a prohibition, unless 
the defendant would appear and give bail (a). 


J[a) R. cont. 5 T. R. 316. Lord 
Kenyon there said, that as the reasons 
of the judgment in this case, as here 
reported, were not disclosed, and as 
the case itsdf was not mentioned in 


any other book, the Court were of 
opinion that it was not a sufficient au¬ 
thority t« warrant them in imposing 
the terms prayed for. JV'*. B. Those 
terms were the same as the above. 


4. HARRIS r. HICKS. 
[Hill. 4 So 5 W. & M. B. R.] 


Prohibition 
quoad annulliisg 
marriage and 
baslaruiziug is¬ 
sue. 1 Salk. 120 
to 123. 3 Lev. 

410. Lutw. 1059, 

1075. 4 Mod. 

182. Cailh. 271. 
called Minks 
vers. Harris. 

S. C. 4 Mod. 

182. Comb. 

200. Cases H. R. 

35. Stiles 10. 

2 Jon. 213. 2Ver. 245. 


PROHIBITION was moved for to the Ecclcsiaslicai 
Court of Coventry wdicwe a suit was against the plaintiff 
for incest, in marrying his first wife’s sister, suggesting 
that the said second wife was dead, and by his said wife 
he had a son, to whom an estate was descended as heir 
to his mother, and that notwithstanding that he had plead¬ 
ed this matter, they went on to annul the riiarriage and bas¬ 
tardize the issue. Et per Cur. A prohibition shall go as 
to annulling the marriage or bastardizing flic issue, but 
they may^ proceed to punish the incest. 


Lutw. 1037, 
1043,1053. 


Prohibition to a 
suit fur calling 
II. knaie. Vide 
Far. 31. Post. 
692, 693. 

2 Lev. 49, 63. 
66. 3U>v. 17, 
119, 137, 350. 
Godb. 447. 

2 Rol. 297. 


5. HAWKIN'S CASE. . 

[Hill. 8 Will. 3. B. R.] 

H. LIBELLED in the Spiritual Court for,palling him 
a knave, a knave, and a knave indeed; and a prohibition 
was granted, because nothing was said that could make 
him liable to ecclesiastical censure. The statute tie cir- 
cum'^pcclc agatis mentions only such defamations as are 
punishable in the Spiritual Court; and for such as the Spi¬ 
ritual Court cannot punish^ the party shall not be liable 
there: The reason why the laying violent hands upon a 
clergyman was there suable, was, because the clerk having 
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liabitum &/• tonsuram, which made him known, it was an 
affront to the whole order. 


G. GARDNER c. BOOTH. 


[Ttin. 10 Will. 3. B. R.] 

WHERE it doth appear in the libel, or by the procced- 


[ * 549 3 

Prohibition may 


ings in the cause, that the conusance of the cause does not f 
belong to the Spiritual Court, a prohibition may be moved causeTnot oi^ 
for and granted after sentence; and this holds in all cases Bpirimai conu- 
but where one is sued out of his diocese; for there, if he fopc^tingoutof 
,doth not take advantage of it before sentence, he shall not the diocese, 
have *a prohibition after sentence; ratio est, because the 
cause doth belong to the Spiritual Court; and though it CasesB.k.196. 
doth not belong to that Spiritual Court, it belongs to some 2 

other, and not to the king’s Temporal Court. 2 Bur! sis! 

Cowp. 424. For 

prohibitions after sentence, vide Farcsi. 137, 14S. Winch. 8. 1 Show. 158, 172. 6 Mod. 252. 1 
Sid. 65, 632. N, B. 2 Lev. 230. Doug. 377. 


7. Bishop of St. David’s Case*. Pasch. 11 Will. 3. 
B. R. Vide this Case, title Bishops, JlrchMshops, 
&c. Part 1. page 134. 


. Q* GODFREY r. LLEWELLIN. 

[Trin. 11 W’^ill. 3. B. R.^ 

WHERE the matter suggested for a prohibition ^pears Where matter 
upon the face of the libel, we never insist upon an affidavit; 
but unless it appear upon the face of the libel, or if you oriibei.afi^^t 
move for a prohibition as to more than appears on the face 
of the libel to be out of their jurisdiction, you ought to drews7!2‘J9."' 
have affidavit of the truth of your suggestion. Per Holt, Ante 46i, 

C. J. and pistea Trin. 12 Will. 3. B. R. VUe 2 Co. 45. m^Vide' 

4 Bor. 2040. Catth. 463 


9. MACHIN r. MAULTIN. 


[Mich. 11 Will. 3. B. R. 1 Ld. Raym. 452. 534. S. C.] 

IN a declaration in attachment sur prohibition, the case ^™Y™one dt 
was, that the plaintiff lived in J^otlingham within the prov- oce‘*e, and re-' 
ince of York, and there subtracted tithes, and then re- more* into an- 



m 

other .afterwards 
beinv iimnd in 
the first, is there 
cited und sued, 
and a consulta¬ 
tion awarded. 
Subtraction of 
tithes local. 
Raym. 95. 

Lutir. 1043, 
1057,1002,10“!. 
S.C. 5 M(sd.450. 
N. Lulw. 335. 
Cartli. 276. 

3 Salk. 90. 

Cases B. R. 252. 
Vide Fitzg. 110. 
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Suit in the Ec¬ 
clesiastical Court 
against the vicar 
of S. for not pei - 
forming divine 
service in the 
chapel of C., as 
bound by cus¬ 
tom, prohibition 
denied. S. C. 
Holt 590. 

Post. pi. 13. 


Paml. 88. 

6 Mod. 330. 

E. N. B. 51. b. 


Prohibition and Consultation. 

moved into Lincolnshire within the province of Canterbury: 
Afterwards he happened to go to York^and was sued there 
in the Court of the Archbishop, for the subtraction afore¬ 
said, and had a prohibition on 32 H. 8. c. 9. for citing him 
out of his diocese. But at last, after debate, a consulta¬ 
tion was awarded; for that the subtraction of tithe.s is 
local, and must be sued before the ordinary of that place 
where the wrong was done; otherwise in cases Iransitorv, 
ubi forum sequilur rcum. And it was argued by the coun¬ 
sel, this is not citing out of his diocese within the statute, 
because the diocese where he lives has not a jurisdiction; 
and if he might not be cited in this case, the thing would 
be remediless and dispunishable. Fide Godb. 191. 1 Ro. 

Rep.32B, 1 Cro. 97. 13 Co. 4. IVinch. Entrc. 570, 2 Ro, 
Rep.A^B. 3Mod,2\\, 2 Brown, \2^ 2B, 


10. JONES r. STONE. 

[Trin. 12 Will. 5. B. R. 1 Ld. Raym. 578. Sv C.^ 

DAVID JOJVES, the vicar of N., was libelled against 
in the Spiritual Court, for that by custom time out of mind 
the vicars of S. had by themselves, or others, said and per¬ 
formed divine service iui the chapel of Chawbury, for which 
there was such a recompense; and that he neglected. The 
defendant came for a prohibition, and without traversing 
this custom, sugge.sted that all custom.', were triable at 
common law: And Mr. Harcourt urged, that it was enough 
for a prohibition, that a custom appeared ^o charge the 
vicar with a duty for which he was not liable of common 
right. El per Holt, C. J. A parson may be bound to an 
ecclesiastical duty by custom, and when he is bound by 
custom, the Spiritual Court may punish him if he neglects 
that duty; the custom might.havc a reasonable commence¬ 
ment by composition in the Spiritual Court, and begin by 
an ecclesiastical act: And a bare prescription only is not 
a sufficient ground for a prohibition, unless it concerns a 
layman; whereas here it is an ecclesiastical »ight, an ec¬ 
clesiastical person, and an ecclesiastical duty, and the 
prescription not denied (a); notwithstanding 2 Inst. 491. 
I never could get a prohibition to stay a suit in the Spi¬ 
ritual Court against a parson for a pension by prescription. 
Vide 1 Vent, 3, 120, 265. 

(a) R. flcc. Dutens v. Robson, H. BI 100. 
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11. SIR BASIL FIREBRASS’S CASE. 


H. WAS chief ranger of £»i/?eW C/iasc, and now a bill Pi-ohibitioa 
was exhibited against him in the Chancery of Uie dutchy fn'^'quitj^OTSs- 
for a discovery of what deer he had killed, and what covery of mat- 
timber, wood, &/C. he had felled and cut down, and by what “t forfeu 
warrant, and to shew cause why his patent should not be his freehold, 
repealed. An'ifl to this suit a prohibition was granted nisi; vidrknte 
for he shall not be obliged to answer upon his oath, what .i. Eaymfss! 
is to make him forfeit his place, but it ought to be proved 221. 
against him («). 


(a) A defendant may be protected 
from making a discovery which may 
•subject him to any penalty or forfeit¬ 
ure, or any thing in the nature of a 
forfeiture, by demurrer, if the matter 
is apparent on the bill; or by plea, if 
it arises from extrinsic circumstances: 
As when, on an insurance of goods to 
a foreign port, the bill prays discovery 
whether the goods did not consist of 
wool, which it is penal to export to 
such port, Dimcalf v. Blake, 1 Atk. 52. 
So, wncther goods were taken from the* 
Indians by fraud, violence, or contri¬ 
vance, E. I. Comp. V. Campbell, 1 Vez. 
24G.; or whether a bond was usurious, 
Earl of Suffolk v. Green, 1 Atk. 450.; 
or whether the defendant af the time 
of her intermarriage with A., was mar¬ 
ried,to another' person, 3 Bro. P. C. 
65. So where a purchase of land is 
charged to be made from a person out 
of possession,whicit is contrary to stat. 
32 Hen. 8. Sharp v. Carter, 3 JVmA 
S74. Whether the defendant procured 
subornation of perjury,.Bafcer Pritch¬ 
ard, 2 Atk. 387. Whether a purchase 
was made from a Papist,Smitftv. Read, 
1 Atk. 526. Harrison v. Southcote, I 
Atk. 528. Z'*Fez. 389. Whether the 
party is an alien, on an information b^ 
the attorney-general, for lands in his 
possess\on,Atfomey-general v.Duples- 
sis,cited 2 Vez. 494. Vide Parlcer 144. 
"W hether a person holds an office in 
trust for the defendant, which would 
vacate the defendant’s seat in parlia¬ 
ment, Honeywood v.'Selwin. SABc.Q76. 
Whether the defendant was married 
to A., and B. was her legitimate son 
by him, when she pleads that she had 


been previously married to C., A.^s 
brother, in which case her marriage 
with A. would subject her to ecclesi¬ 
astical punishment, Brownsword v. 
Edwards, 2 Vez. 243. Whether the 
defendant, after being instituted to A., 
has been instituted to two other liv¬ 
ings, which would cause an avoidance 
of A. Boteler v. Allington, 3 Aik. 453. 
Whether the defendant had married, 
so to incur the forfeiture of an estate 
or legacy. Monins v. Alonius, 2 Ch. 
Rep. 86. Wrottesley v. Bendish 3 P. 
JVms. 235. Chttuncey v. Tahourden, 
2 Atk. 392. Chauncey v. Fenhoulet, 
2 Vez. 265. Or whether a tenant has 
assigned a lease, wherein there is a 
proviso that it shall be void on assign¬ 
ment, Fane v. Altee, 1 Eq. Ca.77. 

A defendant was compelled to an¬ 
swer a bill to»discovcr a conspiracy or 
attempt to set up a child she pretend¬ 
ed to have by a person who kept and 
was desirous to have a child by her, 
Chehoynd v. Lindon, 2 Vez. 450. To 
discover whether he was tenant for 
life, though he pleaded that he had 
made a lease for the life of another, 
which would be a forfeiture, Weaver 
v. Earl of Meath, 2 Vez. 108. To 
discover whether he has a legitimate 
son, as it does not tend to discover 
whether he cohabited with any woman. 
Finch V. Finch, 2 Vez. 491. To 
discover a second marriage, upon 
which an estate was limit ’tl - ’ rr Oom. 
the defendant, such limit; , i Se- 
ing considered as a forf ^ h as 

V. Evans, 3 Atk. 260. 

Defendants are hour. •\ . . vots 

not to plead or deinr t 
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very, on account of its subjecting them 
to penalties or forfeitures, E. I. Comp. 
V. MkynSt Com. 346. 1 Str. 168. 

Mo 8. 74. South Sea Comp. v. Bum~ 
ated, 1 Eg. Ca. M. 78. 

If the forfeiture is waived by all 


who are interested therein, the disco¬ 
very must be made, Mitford 158. Vide 
MU. 157, 224. 1 Vem. 109,129,306. 

Parker 144. 1 Harr. Ch. Pr. 7.th 

edit. 378. Punb. 192. Hard. 138. 
Com. Ch. 3. B. 2. 


Ti'espxss in B.R. 
tor tHking wines 
staid by order of 
Exchequer, an 
infornsation of 
seizure depend- 
jngthere.Exche- 
quer privilege. 
Vide ante 546. 
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Vide Hard. 193. 
Bunb. 34,306, 
309. Parker 
143. 


12. EARLE r. PAINE. 

[Mich. 12 Will. 3. B. R.] 

PAIJ^E^ a custom-house officer, exhibited tin inform¬ 
ation of seizure of a hogshead of wine belonging to 
Mr. Earle^ and seized for not paying custom. Ear/e ne¬ 
glected to come and enter his claim in the Exchequer, 
but in the mean time brought trespass in B. R. against 
Paine. Upon motion the barons ordered the proceedings 
in the King’s Bench should be stayed, and the cause there 
removed into the Exchequer in the same state and for¬ 
wardness: Earle was served with the order, but notwith¬ 
standing gave rules for pleading; whereupon an attach¬ 
ment was issued by the Exchequer against him; where¬ 
upon he moved here for a prohibition to the Court of Ex¬ 
chequer. And a rule was made to hear counsel; on the 
argument several precedents wxre cited, one in 19 7. 

Rot. 16. exactly like this. The Court took time to con¬ 
sider of the precedents, and in the mean time the matter 
was compounded. Vide Reg. Ip7. 2 hyit. 551. 


Prohibition diull 
not go for a mo¬ 
dus or other fo¬ 
reign matter, 
\ini^ it be 
pleaded below. 
Post. 656,657. 


Vi. 4 Bur. 2040, 
Rep. B. H. 
Temp. Hal’d. 
257. Bunb. 17. 
Str. 878. 


13. ANONYMOUS. 

[Hill. 12 Will. 3. B. R.] 

IN the bishop of Winchester’s case, 2 Co. 45. it is held, 
that in a suit for tithes in the Spiritual Court, H. may 
have a prohibition, suggesting a prescription or morfws, be¬ 
fore or without pleading. But this seems not to be law, 
for 12 fV. 3. B. R. a prohibition was moved/or, suggest¬ 
ing a custom, ^c, Et per Holt, C. J. and the Court, it 
was denied, unless they pleaded it below, because perhaps 
they might admit the plea. Also 10 W, 3. B. R. it was 
said by Holt, C. J. That if a modus be pleaded in the Spi¬ 
ritual Court and admitted, no prohibition shall go; but if 
the question be, whether a modus or no modus, a prohi¬ 
bition shall go, and so is the law, viz. jvherever the mat¬ 
ter which you suggest for a prohibition is foreign to the 
libel, you must plead it below, before you can have a pro¬ 
hibition; otherwise where the cause of prohibition ap¬ 
pears on the face of the libel.* 
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14. JACOB r. DALLOW. 

QPasch. 1 Ann. B. R. 2 Ld. Raym. 755. S. C.]] 

THE plaintUr declared in a prohibition, setting forth a 
prescriptive right in the plaintiff and those whose estate 
he had, ^c. to a seat in the church, and that the defendant 
surmising a usage time out of mind, had libelled against him 
in the Spiritual Court, for disturbing him in sitting there, 
and shews that he had denied the usage in the Spiritual 
Court, and the judge had refused to allow his plea. The 
defendant traversed the plaintiff’s prescription, and plead¬ 
ed his own usage; upon which there was a demurrer. Mr. 
Eyre urged, that though the plaintiff had by his demurrer 
V-onfessed his prescription to be false, and by consequence 
that he had no right to the seat; yet the defendant ground¬ 
ing his libel below upon a custom which is not triable 
there, he could not have a consultation. Vide Hell. 94. 
JVoy 73. 2 Jo. 3. Holi^ C. J. held. That if the plaintiff 

had not a title by prescription, he ought not to disturb the 
possession of the defendant; and the ordinary hath conu¬ 
sance of such disturbance, and may settle it according to 
usage and possession, unless there be a temporal prescrip¬ 
tive title hurt by their sentence; afld the defendant might 
well sue in the Ecclesiastical Court to have his possession 
quieted, and might admit his prescription to be tried there, 
as a defendant docs a modus or a pension by prescription. 


• IS. GALIZARD r. RICxAULT. . 

[Mich. 1 Ann. B. R. 2 Ld. Raym. 809. S. C.3 

INDICTMENT was for assaulting, beating, wound¬ 
ing, and endeavoring to ravish the wife of B., upon 
which the party was convicted, and afterwards the hus¬ 
band brought an action of trespass for the same cause; 
and now the party being also libelled against in the Spi-« 
ritual Court for the same fact, viz. for soliciting her chas¬ 
tity, moved Tor a prohibition to the proceedings in the 
Spiritual Court; and it was urged for the jurisdiction of 
the Spiritual Court, that they may punish for the solicita¬ 
tion and incontinence, and that this suR was pro salute 
amwa, the other for fine and damages. Sed per Cur.^ A 
prohibition was granted; for it being an attempt and soli¬ 
citation to incontinence, coupled with force and violence, 
it does by reason of the force, which is temporal, "become 
a temporal crime in toto; as if one say, Thou art a mhore 

Salkeld, Yol. II. 22 


S. C. Faresl. 8. 
6 Mod. 330. 

5 Mud. 436. 
CaKS B. U. 233. 
H. having a pre- 
sci-iptive right to 
a seat ill a 
church, & being 
disturbed, ntay 
sue in the Spirit¬ 
ual Court to 
have ills posses¬ 
sion quieted. 
Vide Lutiv.1032, 
5 Mod. 69, 70, 
71. 1 Kcb. 45r 


Vide I Bur.314. 

[ssa] 


S.C. FareBl.78, 
79, &c. Holt 
597, 50. 

Prohibition to a 
suit a^ust H. 
for Boiicilatioa 
of chastity} 

H. having 
been convicted 
on indktment 
for assault with 
intent to rtvidi. 

2 Lev. 63. 
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Palm. 379. 
Post. C9”2,693. 
1 Cro. 286. 

1 Mod. 31. 

2 Kob, 5S9. 

1 Vent. 53. 
CJro. Car. 393. 
1 Sid. 438. 


and a thief or Thou keepest a baxody-house, which are tem¬ 
poral matters, the party shall not proceed in the Spiritual 
Court; whereas, if it were only. Thou art a whore, a libel 
lies in the Spiritual Court. So if it be said of a woman 
that she is a bawd only, and not that she keeps a bawdy- 
house (a). But per Huff, C. J. If one commit adultery, and 
the husband bring assault and battery, this shall not hinder 
the Spiritual Court, for it is a criminal proceeding there, 
and no indictment lies at common law for adultery (6). 1 

RolL Mr, 295. 2 Inst. 488. 


(a) S.acc. Sir. 1100. civilians; but that the prohibition 

(b) It appears l^the report in Ld. stood, upon discovering a defect in the 
Jlaymond,tha.t the Chancellor consent- pleadings. 

ed to allow a further argument by 


IG. PARTRIDGE’S CJSE. 

QMicli. 1 Ann. 11. R.] 

Pcohibiiimi to A PROHIBITION was prayed to the Spiritual Court to 
onandsand**' probate of a will, which contained a devise of 

goods, upon sug- lands and several legacies, suggesting this matter, and that 
gestionot non tcstatoF ttos noH rompos: and the Marquis of Winches- 

compos, denied. ‘ 

Mod. Cases239. tcr s casc, G Co. 23. was relied upon: But the Court deni- 
Q Roi^sls^^ casc, and said, that the statute of H. 8. never inten- 

Hard! 13U dcd to lessen the jurisdiction of the Ecclesiastical Court 
as to the probate of wills. And to grant a prohibition 
might be inconvenient, for without probate the executor 
r 553 T cannot sue for debts, which by this means may be lost, and 

*" the will unperformed. As for granting it quoad the land, 

it would be vain, {Vide 2 Ro, 315. i Sid. 141. this was the 
practice heretofore,) because it is no evidence either pro or 
con in any court of law, but a proceeding coram nonjudice: 
yet it is good as to the goods (a). 


(o) In Montgomery v. Clark, 2 Mk. 
sr9. Lord Chancellor Hardwicke said 
he liad often thought it a very great 
absurdity that a will, which consists 
both of real and personal estate, not¬ 
withstanding it has been set aside at 
law for the insanity of the testator, 
shall still be litigated upon paper de¬ 
positions only in the Ecclesiastical 
Court, because they have a jurisdic¬ 
tion on account of the personal estate 
disposed of by it. He wished gentle¬ 
men of abilities would take this in- 
convenieRce and absurdity into their 


consideration, and find out a proper 
remedy 1^ the assistance of the legis¬ 
lature. But as the law stands at pre- 
sent,it is not in the power of the Court 
of Chancery to interpose, so as to stop 
the proceedings in the Ecclesiastical 
Court. The exclusive jurisdiction of 
the Ecclesiastical Court to decide upon 
fraud in obtaining wills, or the sanity 
of the testator, so far as relates to 
personal estate, appears in Jlrcher v. 
Moss, 2 Vem. 8. Melson v. Oldfield, 
2 Vern.76. Kefrick v. Bransby, 3 Bro. 
P. tC. 358. Bennett v. Vade, 2 dtk, 334. 
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VideMeadows v.Duchess of Mn^ston, 
•Smb. 756. But if a probate is ob¬ 
tained by fraud, a Court of Equity 
^Xill decree the executors to be trustees 
for the next of kin, or to consent to a 
repeal of the probate by the Spiritual 
Court. Vide Tucker v. Phipps, cited 
mPamesley v. Powell, 1 Vex. 120. 

The probate, if unrepealed, is con¬ 
clusive evidence of the goodness of the 


will upon an indictment for forgery, 
Bex V. Vincent, Sir. 481. Bex v. 
Bhodes, Str. 70S. With respect to 
the conclusive eflect of a direct sen¬ 
tence of a Court having competent 
jurisdiction, vide Blackham’s Case, 
i Salk. 290., and the authorities there 
cited; and Baker v. Pritchard, 2 Stk. 
387. 


17. Matthews v. Burdett. Hill. 1 Ann. B. R. 
Vide this Case, title Universities and Schools. 


S. C. ante 412 
Post. 672. 


18. CHAMBERS v. SIR JOHN JENNINGS. 
[Hill. 1 Ann. B. R.] 


S. C. Fares). 
125. 


A SUIT by libel was in the Court of Honour for these 
words, viz. You a knight ? You a pitiful inconsiderable fellow. 
And a rule was made to shew cause why there should not 
be a prohibition: Against which i^ was urged, that there 
would be no remedy in this case, if this was not allowed. 
Holt, C. J. doubted whether there was or could be any 
such court; but said a prohibition would lie to a pretend¬ 
ed court; and after no one precedent could be found of 
Such a suit for words in the Court of Honour, the prohibi- 
bitionwent absolutely. 


Prohibition to 
tliii Court of 
Honour. Vide 
Lutv. 1053, 
1054. Pwlia- 
meiit Cases 58 
to 67. 1 Show. 
353. 2 Lev. 230. 
4 Mod. 128. 

1 Sid. 3^3. 

1 Keb. 310, 316, 
&c. Hawk. 9, 
10. Lutw. 1053. 


.19. ANONYMOUS. 

[Hill. 2 Ann. R R.] 

PROHIBITION lies for denying a copy of the libel to 
any Ecclesiastical Court: JMhnt jura Ecclesiastica sunt limi- courtiuany 
tata; and the party ought to know whether the matter 
be within their jurisdiction, and how to answer. 1 Ro. ubeTUtnotto 
Rep. 337. Dfghion'’s case. EtMich. 2 Ann, B. R, It was Admiralty, 
said by Holt., C. J. that it was formerly held by all the 
judges of England^ that when there was a proceeding gp,. c Mod. 156 , 
ex ^cio in the Ecclesiastical vCourt, they were not bound pos. Hob. 79,' 
to give the party a copy of the articles; but the law Ante 548 . 
is otherwise; For in such case, if they refiise to give a pi. a. i Vent. 
copy of the articles a prohibition shall go qumsqnc it be 3 ^*°* 
given; and accorflingly a prohibition was granted per Hard.364. 

Cur. JYota tamen Pasm, 11 W.S, B. R. Hall moved for a 
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f >rohibition lo the Admiralty for refusing a copy of the 
ibel; and‘it was denied per Holt, C. J. Quia n^esl deins 
staU 
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vide 6 Mod. 

S61. Post. 656. 

Suggestion in 
case of tithes 
must be proved 
'within six ka- 
lendar months 
from teste of 
prohibition. Cro. 
Car. 208. Stat. 
2 K. 6. c. 13. 

§ 14. Carth. 

461. S.C. Cases 
B. R. 206, 

Holt 672. 


20. FOY r. LISTER. 

[Trin. 4 Ann. B. R. 2 Ld. Raym. 1171. S. C .3 

ON a modus suggested to pay every tenth day’s milk, 
from April to JVbvember, skimmed and then made into 
cheese, in lieu of all tithe of milk, a prohibition was grant¬ 
ed to try the modus, and settle the matter; and uponspctik- 
ing to the goodness of the modus, these cases were cited. 3 
Cro. 609. Mod. 909. Latch. 226. 1 Bo. 649. A: 17. 
648, 649. At last Mr. Eyre came and shewed, that the 
prohibition was tested the 29th day A'ovember, and that 
six months, i. e. kalendar months (as they ought to be, 
JVoy 30. Hob. 179. Lilt. Rep. 19.) were expired the 25th 
day of May last, and therefore he moved for a consultation, 
because in all that time they had not proved their sugges¬ 
tion; and had it upon the statute 2 Ed. 6. And the Court 
agreed that the statute extends to suits for small as well as 
great tithes, and that the six months are to be computed 
from the teste of the writ; and the case in Afoorc 573. 
wherein it is said there must be six months in term-time, 
was denied. For proving suggestions, vide Co. Ent. 462, 
463, 4. Consultations for not proving them, vide Ashl, 
444. Thes. Brev. 80. Afolc; '['he entry in Ashton is ill in 
the award of the costs, for there ought {o be a judgment. 
Yelv. 119. 1 Brorvnl. 98. 



dence and Wit¬ 
nesses. 1 Salk. 


278, 281, 286. 
Post. 691. Fa- 


TO8i.l29. 


PROOF. 


BREDON r. GILL. 

[Mich. 8 Will. 3. B. R. 1 Ld. Raym. 219. S. C. Entry, 

3 Ld.Raym. 179.], 

Commissioners ON an appeal from the commissioners of excise to the 
jIiSedI.ponSJ commissioners of appeals, according to 12 Car. 2. c. 
depositioat taken 23. the question was, Whether the depositions of the 
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witnesses, and their examination written down by the 
clerk of the commissioners of excise, should be allowed to 
be read in evidence on this appeal? Or, Whether the wit¬ 
nesses should not be brought in again personally, and be 
examined viva voce ? The commissioners of appe&ls thought 
the depositions sufficient, and proceeded thereupon; and 
a prohibition was moved for, but denied at first, because 
this had been jthe course ever since the statute, and it was 
a summary proceeding: That it would occasion trouble 
and delay to the revenue to bring in all the witnesses 
again; and it was but proper the commissioners of ap¬ 
peals should have just the same evidence the first commis¬ 
sioners had. So it is in an attaint, and the law does not 
make viva voce evidence necessary, unless before a jury. 

• In other cases depositions maybe evidence: If it were not 
50 in this case, they would be to try the matter de novo^ 
instead of trying an appeal. Sed postea Pasch» 9 3. B, 

It, mutala opinione, the Court held. That the commission¬ 
ers of appeal ought to examine the witnesses de novo on the 
appeal; that it was the intent of the act, and the commis¬ 
sioners had a power given for that purpose, to administer 
oaths: That this was just, because the first sentence might 
be by default, or the depositions might misrepresent, or 
not represent the whole case; and that on appeals upon 
orders of justices, examination is always de novo. And a 
prohibition was granted; but Holt, C. J. said, his private 
opinion was, that if the witnesses were dead, they might 
use their depositions. Vide Faresl. 129, The transfer- 
hooks of the East-Hndia Coihpany allowed as evidence, S^c, 


PROPERTY. 


SUTTON r. MOODY. 

QMich. 9 Will. 3. B. R. 1 Ld. Raym. 250. S. C. Comyns 34. 

S. C.] 

THE plaintiff brought trespass for breaking his close 
and hunting there, ^ centum cuniculos suos adtunc 8/' ibidem 
invent, occidit, cepit, ^asportavit; verdict was for the plain¬ 
tiff, and entire damages: And it was objected in arrest of 
judgment, that H. cannot have a property in conies which 


before commis- 
sionen of excise, 
but must exam¬ 
ine the tritnenes 
de novo, unlen 
dead. See 
6 Mod. 9,277, 
271. S. C. 

1 Chan. Cas. 73, 
176,236. 2 Chan. 
Cas. 260. 

1 Salk. 281, &c. 

5 Mod. 211,386. 

6 Mod. 225. 
Comb. 414. 


Vide Bur. S. C. 
136. 3T. R. 
707. 


[556] 

Vide 7 Co. 17. b. 
Kelw. 39. 

4 Leon. Ca8.26L 
2 Leon. 36. 

11 Co. 82. 


H. lias the prof- 
elty ot things 
lens naturae, 
killed in his own 
grounds. Vide 
11 Co. 17. b. 

£t post. 637. 



sss 


667. Cro. Car. 
553. Comb. 
458. s. a. 

6 Mod. 376. S.C. 
3 Salk. 290. 

Cas. R. R. 144, 
145. HolteO'^. 
Godi). 174. 

12 lien. 8. 0 
22 Hen. 6. 5?, b. 


[557] 

Sec 1 Salk. 330- 
l\»8t. 597. 


Ante 439. 

Same name, but 
a difibi'ent case. 

Quantum meruit 
for meat, drink, 
&c. uncertain as 
to time, well. 
Cases B. R. 434. 
S. C. Holt G09. 


See 1 Show. 
342. 2 Saund. 
373. Baym. 8. 


Quantum omit¬ 
ted, but held 
well. 


Quantum Meruit. 

are fera natui^cR, unless on a special account; as if he has 
a warren of ilicna, then he ma} say, Quare warrenam suam 
fregit^ cuniculos snos cepiL Vide 1 Cro. 553. F, JW J3, 
87. Reg* 93, b, 1 Bromi!, 167. Curia contra: For a war¬ 
ren is but a franchise to keep them; and notwithstand¬ 
ing that, the owner has no more property in the conies 
themselves than any man that has them in iiis own land: MH. 
starts a hare in my close, and kills her there^ it is my hare; 
otherwise if he hunts her into the ground of a third per¬ 
son, then it is the hunter’s. Judgment pro quer. 


QUANTUM MERUIT. 


1. SNOW FIREBRASS. 

[Mich. 12 Will. 3. B. R. 1 Ld. Raym. 611. S. C.] 

THE plaintiff declared, that the defendant, in consid¬ 
eration that the plaintiff had found him sufficient meat, 
drink, washing, and lodging, pro diversis mensibus ultimo 
pratrritis, promised to pay him as much as he should de¬ 
serve, and averred that he deserved so much. Upon non 
assumpsit pleaded, and verdict for the plaintif!^ it was 
moved in arrest of judgment, that the declaration was 
short and uncertain as to the time or number of months. 
Sed per Holt, C. J. The incertainty as to the length of 
time, or number of months, can do no OiOre harm than in¬ 
certainty as to the thirtgs, which has been often adjudged 
not to vitiate. It is enough to aver how much he deser¬ 
ved. Judgment pro quer. 


2 . GLOVER V. ROGERS. 

[Pasch. 4 Ann. B. R. 2 Ld. Raym. 1155. S. C.] 

PLAINTIFF declared that the defendant, in consid¬ 
eration that the plaintiff’s testator had transported for 
him such aud such merchandizes, promised to pay the 
plaintiff’s testator tantas denar, summas pro transporlatione 
merehemdiz, pnedict, rationabiliter habere meruisset, and avers 
that he deserved so much. Upon non assumpsit, verdict was 
for the plaintiff, and judgment in C, B, And now a writ 


C^UANTUM Meruit. 
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of error was brought thereupon in A R. and objected that 
the word quantum was wanting,and it is not said who had de¬ 
served, and he avers he deserved so much for transporta¬ 
tion of merchandizes. But the Court affirmed, tlie judg¬ 
ment; Tantum is enough, viz. The defendant promised 
him to pay him so much he deserved^ and meruisset signifies 
as much as ipse meruisset; and there being but two persons 
in the record, U could be nobody but the transporter, and 
they must have been tlie same merchandize for which the 
promise was made, or otherwise the plaintiff could not have 
had a verdict; which has cured the want oiprcedict. 


Vide 1 Salk. 26. 
2 Rol. 246. 


• 3. MOVERLY r. LEY. f 558J 

ASS UMPSIT, and declares quod cum the defendant, in 
consideration that the plaintiff would provide him meat intent ofthe 
and drink, promised to pay him as much as the plaintiff paries. 
habere meruit, and avers that he deserved so much. There 
were also other counts. JVon assumpsit was pleaded, and 
verdict for the plaintiff, and entire damages. Upon mo¬ 
tion in arrest of judgment it was objected, that meruit should 
have been merueril. The Court held at first, that this was 
not false Latin, but false sense, which is not cured by a 
verdict; and though a dash would help it, yet they could 
not by intendment supply a dash, for that was to make an¬ 
other word. Thfs was mbved several times, and having 
rested two terms, the Court gave judgment for the plain¬ 
tiff, saying, thfcy must take the words of the declaration to 
be the very words of the promise, as if the woi^s of the 
promise had been put in writing thus by the parties under 
their hands: In which case the Court ought not to pursue 
a grammatical sense or construction, which makes the 
promise void, but to construe it so as to make the parties 
mean somewhat, as it is plain they did, and that was to pay 
tantum quantum habere menwrit, 835. ^ 
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Vide 1 Salk. 43, 
44. Lutw. 1084. 
to 1130. 


In quare impedit 
nonsuit alter ap- 
pearunoe is per- 
einpton'. Co. 
fjit. 139. a. 

1 Browul. 161. 


S. C. 3Lev.377. 
and 382, 4 Mod. 
3)0. Parliament 
Cases 164. 
C«nb. 20.5, 300. 
Carth. 313. 

1 Show. 413, 
441,493. Holt 
585. 

In case of a pre- 
ro^tive turn the 
wnt is general, 
qusc ad nostram 
apectat dona* 
bonem. 


QUARE IMPEDIT, 

(Vide title Presentation.) 


1. BERKELY d. HANSARD. 

[Mich. 3 W. & M. B. R. Rot. 569.] 

IN d quare imped 'd against A. and B. and the bishop, A, 
and B. made title, and tvt'e bishop pleaded that he claimet? 
nothing but as ordinary. The bishop died, A, came and 
surmised this upon the roll, and prayed the plaintifl' might 
reply; upon this an entry was made. Quod predict, quer, 
licet solemniter exactus non vend, nee est prosecutus breve swim 
prad. ideo consideratum est^ ^c. ^ breve episcopo. Upon this 
a writ of error was brought, and the judgment was affirm¬ 
ed: for it is a nonsuit after appearance, which in a quare 
is peremptory. Vide! Co, 27.6. 2 H. 4. 1.6, 

14 H. 7. 19. 6. 


2. DOMINUS REX & DOMINA REGINA r. THE 
BISHOP OF LONDON and DR. LANCASTER. 

[Trin. 5 W. & M. B. R.] 

IN thu great case of the quare impedit for the church of 
St. Martin's in the Fields, the defendant prayed oyer of the 
writ, and pleaded in abatement variance between the writ 
and the count; the first being qua ad nostrum donationoni 
spectat, the latter qua ad suam donationem spectat Jure pra- 
rogativa: And on demurrer it was objected, that the title 
by the writ is a title in fee, this in the count is only a turn 
pro hac vice; sed non allocatur; for the precedents are so, 
and the writ is always general. Shower pro def. Suppose 
then the king should have judgment by default, and a writ 
to the bishop, would this gain a general title to the crown, 
and become a usurpation? Holt, C. J. No; for where the 
king hath judgment by default in a quare impedit, he, as 
well as a subject, must by suggestion on the roll set forth 
hifl special title. Respondeas ouster awarded. 
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Quake Impedit. 

* 

3. DOMINUS REX v. THE BISHOP OF CHESTER, 
PEIRCE and COOK. * 

« 

QHill, 9 Will. 3. B. R. 1 Ld. Raym. 292. C.] 

IN a quare impedit the plaintiff declared, that Q. Eliza¬ 
beth, on the 14th day of February, in the 12th year of her 
reign, was seiseS of the advowson of Bedel, ut de uno grosso, 
and presented Syms: That the queen died, and it des¬ 
cended to K. James, and he was seised utdegrosso: So 
to K. Charles, and that he was seised ut de grosso, and pre¬ 
sented Wickham; and that afterwards Wickham died, and 
one J. Peirce, non habens jus, sed usurpando praseniavit 
^etcalfe: That K. Charles I. died seised, and it descended 
to K. Charles II. &fc. 

Defendant pleads that K. Charles I. was seised in gross; 
but that he, after his presentation of Wickham, by letters 
patent, granted the advowson aforesaid to one Thack- 
ston^ adlunc armigero, postea miHli. 

Et quod prcedicto tempore quo Peirce is supposed to have 
usurped super dominum regem, ipse idem Peirce usurpavit 
‘ super diet, W, Thackston, and presented Metcalfe: Et quod 
postea the said Thackston released the advowson, and his 
right thereilfi, to him the said J. Peirce and his heirs, and 
traverses the dying seised of K. Charles I. 

The attorney-general prayed oyer of the letters patent, 
which reciting that Q. Elizabeth, in the 13th year of her 
reign, granted the manor'of Bedel, with the advowson 
adinde spectan, to the earl of Warwick, and that the said 
manof was come to Sir W. Thackston, Knt. sckilus igitur nos 
dedissa ^ concessisseprmfato WiWoThackston mil, advwationem 
ecclesice proedict., and thereupon demurred to the plea. 
Judgment was given in C.B.fov tlje king, and a writ of 
error brought; and thereupon it was objected, that the 
advowson which the king meant to pass, was an advow¬ 
son which Q. Elizabeth granted to the earl of Warwick, 
and that the said grant to the earl of Warwick was void; 
for the queen, anno 12 regni sui, being seised of this ad¬ 
vowson ut de grosso, could not anno 13. grant this as an 
advowson appendant, and that this is admitted by the de¬ 
fendant: And if this was an advowson in gross, and sd 
descended to Charles 1. his confirmation or grant to Thack¬ 
ston upon a supposal wherein he was deceived, will be 
void; and that the said W. Thackston in the letters patent, 
and the W. Thackston in the grant, appear to be different 
persons. On the other side it was urged, that the queen 
might be seised of this advowson as in gross at the time 
she presented, and at the time she died, and yet might be 

Salkeip, Voii. II, 23 


King’s grant of 
an advowson. 
Vide Hob. 143. 

3 Go. 4,5. 10 Co. 
101. Owen 43. 

1 Leon. 21,201, 
277. 6 Co. 
Doughty’s Case. 
5 Mod. 287, 
335,336,297. 
S.C. Garth. 
440. S. C. 

Farl. Cases 213. 

3 Lev. .377. 

4 Mod. 200. 
Hob. 224, 233. 
Mo. 413. 

2 And. 32,36, 
154. 3 Salk. 

24,Cas. 

B. U. IBS. 

Show. P. C. 

212. Skin.651. 
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[301] 


Sufficient to laf 
seii^iii tempore 
pucis, tempore 
doiniui rcgis. 


I'liat which b 
immalet ial is not 
admitted by not 
being travei-sed. 
1 Veol. 127. 2 
Sauiid. 23.5, ISO. 
1 Lev.y2. i Lf V. 
112. 1 Mnil.72. 
Vide Sti’. 293. 

In grants where 
tlie king’s intent 
appears to pass 
the thing, it shall 
pass nolwith- 
Etaudiug false 
recitals. Vide 
Hob. 143,229, 
230. 3 Co. 4, 5, 
5 Co. 9.3. 3 Lev. 
49. 1 Co. 43. a. 
8 Co. 56. 


(Jranttoaknight 
by the; ti.ame of 
estjuire, is void. 
See 2 Inst. 663. 
16 il. 6. 28. 

18 H. 6. 8. 

6 Co. 27. Litt. 
K. 81, Hard. 

198. 1 Sid. 40. 
Farcsl 38. 2 

Inst, 583, 594, 
C6tf. 2Cro.679. 
Litt. ilej). 121. 

1 Bulst. 21. 

4 H. 7. 7. 

32 H. 6.29. 

8 Ed. 4. 23. 

2 Inst. 594. 

Hut. 41. 9 Rep. 
49. 2 Cro. 240. 
1 Buis. 21. 


Quare Impedit. 

seised of it as appendant when she granted it to the earl 
of Warwick, for she might have the advowson again after 
the grant to the earl of Warwick, and then present; and 
that the Court ought to intend every thing to make the 
king’s grant good. To clear this, the Chief Justice, Rokeby 
and Eyre, Justices, held, 

1 st, That the time of the seisin laid in the count was 
immaterially alleged, for it is sufficient to lay, tempore pa¬ 
ds, tempore dominoe reginoe, and therefore it is not travers¬ 
able : In trespass quare, <^c. it is necessary to lay a certain 
time; 3 '^et even there the precise time is not material nor 
traversable, but any time before the suing of the writ may 
be given in evidence, a fortiori here, 

2 dlv, That which is not material nor traversable is not 
a.dmilted nor confessed when it is alleged, and not travei- 
sed. Ergo, as the plaintiff, upon non present, modo 8^forma, 
might give in evidence a presentation any time, so the 
Court may intend it. Vide \ Insl. "ibl, lIob.l\. 2 Leon. 99. 

3dly, Tlie grant of the queen, as recited, is said to be 
inter alia, so there may be other words which are sufficient 
to pass an advowson in gross to the earl; and the intent 
of K. Charles I. is plain, and this consideration might be 
sufficient, as the relinquishing of a suit against the king, 
or the surrender of a void patent is a good t||Wsidcrution 
for a new grant. And as to the recitals, whicn were not 
all answered. Holt, C. J. said. Where it appears by the 
recitals the king intended not to pass any thing he had an 
apparent right in, but only what was concealed, the reci¬ 
tal will qualify the grant; which is Lcgut'’s case. 10 Co. 
But where there arc words in the grant which shew the 
king designed to pass the land, though they were iioi con¬ 
cealed, there the grant shall be good to pass the lands. 
Hard. 231. • 

4thly, Holt, C. J. Turton and Eyre, Justices, held, that 
William Thackslon, Esq. in the pica, could not be fV, 
Thackston, Knt. mentioned in the letters patent, for es¬ 
quire is drowned in the name of knight, so that a knight 
cannot he an esquire ; and a grant to .d. B. Knt. is abso¬ 
lutely void, if A, B. be only an esquire. Knjght is a name 
of dignity, and parcel of a man’s name, as much as his 
Christian name. It was said that it should have been 
averred, that W^ Thackston was revera an Esq., but cognit, 

reputed, miles at the time*of the grant; but that would 
not have aided it, for a man cannot be a knight by repu¬ 
tation, for there can be no foundation for such a reputa¬ 
tion; and it is not the party saying in his plea, lam the 
man, that will explain the grant, but the identity must ap¬ 
pear on the face of the grant itself. Upon this the judg¬ 
ment was affirmed by j^oU, C. J. Turton and Eyre Jus- 
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ticcs; but Rokeby^ J. held, that there was a sufficient de- 
monstratio personae, and that it ought to have been rever¬ 
sed («). 


'(a) This judgment was reversed in 
the House of Lords; Show. P. C. 212. 
It was observed for the plaintiff in 
error, that, in case of grants, any de¬ 
scription of the,person is sufficient; 
and that it is the identity of the per¬ 
son which the law doth most regard 
and value. Vide the argument in 
^ower, where the several points aris¬ 


ing on the case are elaborately discus¬ 
sed. The injustice which might re¬ 
sult from the doctrine that an error 
in the description of a person would 
avoid a grant, and that the identity 
could not be shown, would in the pre¬ 
sent state of English jurisprudence 
prevent that doctrine from receiving 
much encouragement. 


QUE ESTATE. 


SC1T.LY V. DALLY. 

[Pasch. 10 Will. 3. B. R. Inter Hill. 9 Will. 3. B. R. Rot. 747. 

1 Ld. Raym. 331. S. C.] 

IN replevin the defendant avowed and sot forth, that J. 
S. was possessed of a messuage and 40 acres of land, set¬ 
ting out the tim^ of the commencement of the lease, and 
demise, rendering rent, &;c. And that he being possessed 
of the revcrsi«»n died, and it came to his executor, and for 
renl-aiTcar he avowed. The plaintiff demurred, and 
shewed for cause Umt the avowant had not shewn who was 
lessor of J. S,'. And for this jt was*held naught. Per Holt, 
C. J. In debt for rent it is enough to say dimisit: And if it 
be brought against an assignee, that he demised to such a 
one, whose estate the defendant hath, is enough for the 
lessor or his executor, {quaere tamen of the heir,) without 
making a go^d title to himself; yet an avowry differs from 
a declaration in many respects (b). In a declaration in 


[S62] 

See Co. f Jt 303. 
S i.ev.lO. 1 Lev. 
190. 1 Salk. 363. 

1 Mod. 231. 

See 5 Mo<l. ISO. 
Post 629. 1 Lev. 
190. J Sid. 298. 

2 .Sid. 10. Comb. 
476. S. C. 

Carth. 444- 
C.ascs B. R. 190. 
Holt 610. 

Commencement 
of particular es¬ 
tate must be 
sliewn. 1 Mofl. 
231. 2Mod.l43, 
144. 2 Show. 
Cas. 426. Lutw. 
80. 8T. 5 Mod. 
206. 3 Mod. 48. 
Cro. Jac. 418. 

2 Vent. 182. 

3 Lev. 193. 
Raym. 389. 

2 Keb. 87, 96. 

1 Sid. 279. 
Show. 64. 

3 Lev. 133. 
Diversity be¬ 
tween counts 
and avowries. 


(6) By stat. 11 Geo. 2 . ch. 19. sec. 
22 . defendants in replevin may* avow 
or make cognizance generally that the 
plaintiff in replevin, or other tenant of 
the lands and tenements whereon the 
distress was made, Aijoyed the same 
under a grant or demise, at such a cer¬ 
tain rent, during the time wherein the 
rent distrained for incurred which 


rent was then and still remains due; 
or that the place where the distress 
was taken was parcel of such certain 
tenements, hela of such tenure, (S'c.; 
for which tenements the rent, <^c. was 
at the time of the distress, and still re¬ 
mains, due; without further setting 
forth the grant, tenure, demise, or title 
of such landlord, ^c. 



Recognizance, Statutes, Elegit, &c. 


Bolins V. Witney, 
3 Wils. 65, 
Easter 10 Geo.S. 
C. B. Same 
point; and this 
case of Sully v. 
Dally held to be 
good law. See 
Cro. Car. 138. 
Yelv. 74,147. 

3 Mod. 132. 
Lutw.1492,1497. 


debt for rent, nil debet is a good plea, and traverses the 
whole declaration; but there can be no general issue to 
an avowry, but some special point must be traversed; and 
therefore, because it does not appear out of what estate, 
or in whdt manner this term was derived^judgment must 
be for the plaintiff. Vide Cro. Car. 671. The reason why 
the commencement of particular estates must be shewed 
in pleading, is, because they arc created, by agreement 
out of the primitive estate; and the Court must judge 
whether the primitive estate and the agreement be suf¬ 
ficient to produce the particular estate claimed: And this 
is a fundamental rule, which ought not to be broken upon 
fancied inconveniencies («). 


(a) This judgment was affirmed in Dom. Proc. 1 jBro. P. C. 77. 


[063] 

Vide Fares!. 38 
97. Hob. 196. 
Cro. Car. 148. 
Cro. Jac. 2, 12, 
449, &c. Vide 
Cro.Car.141,149. 


RECOGNIZANCES, STATUTES, 
ELEGIT, EXTENT, See. 


1. HAMMOND r. WOOD. 

[Trio. SW.&M. B.R.] 

Conuseeemnot THE tonuscc of a statute had lands extended and de- 
Mt'lfter'U'tmT livered to him upon a liberate: The conusor being in pos- 
uidliberate, if session. Continued his possession; afterwards the extend- 
uesbipo^ffibm interest was assigned; and the question was, Whe- 
Vide jK^i.38,’ thcr it was assignable? The Court held not: It was ob- 
12 449 °j'show j^cted, that before entry by the conusee, this was like an 
281. 3 Lev. 312. intcresse termini, or the interest of one that has a lease to 
4 Mod ’4^’S E ® future day, which is assignable; so here 

3 D.°i6^*p. 16 .' conusee hath an estate before entry. '‘‘Serf per Holt, 
Skin. 300. C. J. By return of the extent an interest vested in the con- 
HoU6ii,263. ugee; The end of the liberate is to have an actual pos¬ 
session of the interest; and it must be taken that he has by 
the return of the liberate; the sheriff returning thereupon 
liberari feci, the conusee is estopped to say otherwise: If 
then the conusor continues to keep possession after this 
return, the conusee’s estate is turned to a right, like the 
case of disseisee making continual claim, as soon as ever 
the disseisee leaves the premise.s, the continuance of posses- 
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Recogkizakce, Statutes, Elegit, &c. 

sion by the disseisor, makes a fresh *disseisin. Vide 1 hxsU 
156. Lit, 129. And this is not like the case of mortgagor, 
who continues in by consent, and not in opposition to the 
mortgagee. 


2. PUTTEN PURBECK. Videc«>.jac.i2. 

[Trin. 12 Will. 3. B. R. 1 Ld. Raym. 346. S. C.] 


TO a scire facias upon a judgment, the defendant plead¬ 
ed in bar, that the plaintiff had before sued an elegit on the 
same judgment, directed to the sheriff, who thereupon re¬ 
turned an inquisition taken, and a delivery of such certain 
parcels thereof (a). \Et nota, the parcels amounted to 
more than a moiety,] and prayed judgment, if the plaintiff 
should have any other execution; to which it was demur¬ 
red ; and the Court held that the execution was merely 
void; for the sheriff had only a circumscribed authority, 
and had exceeded it; and if the plaintiff had brought an 
ejectment, he could not have recovered the possession on 
this title, and therefore should be at liberty to pursue a 
more effectual execution. 


On elegit if tUe 
sheritf deliver 
more than a 
moiety, the exe¬ 
cution ia void. 

1 Vent. 259. 

S. G. Cases 
B. R. 355. 
Carlh.453. S.C. 
I Sid. 91,239. 


[564] 


(a) Separate lands may be extend- * tv of the whole. l)m v. Ld. Jibing'- 
cd, provided they do not appear to aon, Doug. 472. 
amount in value to more than a moie- 


3. DOMINA REGINA t. EWER. 

[[Pasch. 1 Ann. B. R. 2 Ld. Raym. 756. S. €.] 

A SCIRE facias»WB.s brought on a recognizance taken certiorari to re- 
before a judge upon granting a certiorari to remove an in- move an indict- 
dictment from the sessions of the peace, which upon oyer 
was entered in hose verba^ and was for 40/. whereas the sum less rccogni- 
prescribed by tRe statute is 20/. El per Holt. C. J. Be- 
fore 5 cj 6 fr. lir jyj. c. 11., any judge might take a recog- i Saik. i47,i48, 
nizance, whi<^ is not taken away; but if it be not accord- 
ing to the statute, which is in 20 /., the certiorari wdll be no 3 saik. 369 . 
supersedeas; yet whether it be or no, it is still good as a re- 612 . Vide 
cognizance at common law. 10 ? 
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Records. 


Vide port GOO, 
659. 6 Mod. 

42. 2 Leon. 24. 


In C. B. if re’ 
cognizance be 
taken at a judge’s 
chamber, it must 
be 80 declared 
on; but in B. R. 
as if taken in 
court. Vide Hob. 
196. March 159. 
e Mod. 42,132. 
S.C. Alcynl2. 
1 Cro. 312. S.C. 
3 D. 314. p. 6. 
Holt 612. 2 Cro. 
450,645. Cro. 
Car. 481. 


Vide Lnf. 1287. 
Barnes 96, 207. 
2 Rl. Kep. 769. 

1 Bur. 409. 
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See 2 Sannd. 
254, S95. 

6 Mod. 18, 245 
257. S. C. 

5 Mod. 8, 9. 
Holt 613. A ide 

1 Sid. 429. 

6 Mod. 103. 
Lulw. 3.32. 

2 Salk. 298. 


In csewe the 
plaintiff did not 
allege the com¬ 
mitment prout 
patet per recor- 
dum,but well on 
general demur¬ 
rer. Vide 3 Lev. 
Sli. 1 Lutw. 
111. See now 
the stat. 4, 5 
Ann. c. 16. 

1 Kcb. 761. 


4. SHUTTLE r. WOOD. 

[Mich. 2 Ann. B. R. 2 Ld. Raym. 966. S. C. by the name of 
, Phettle V. Wood.] 

IN debt on a recognizance of bail in C. B., the plaintiff de¬ 
clared that the defendant per scriptum suum oblzgatorium re- 
cognit, in curia dictee dominos rcgincs de Banco coram 7'homai 
Trevor mil. sociis suis, 8^c, Defendant pleaded nul tiel re¬ 
cord: the recognizance certified, appeared to be taken be¬ 
fore Mr. Justice JYevel, at his chambers. Et per tot. Cur. 
The plaintiff bath failed of bis record, and hath varied in 
his description from the recognizance. Et per Holt., C. J. 
If it had been entered as taken in court, then it had been 
well enough. In this court the course is always to enter 
them as taken in court, though taken actually by a judge 
in his chamber, and in this court they arc not taken in a 
sum certain, as in C. B., neither are they a record till en¬ 
tered; but in C. B. it is a record immediately upon the 
first caption, and binds the lands before it be filed at West¬ 
minster., and when it is filed, then it is a record in court, and 
a scire facias or debt lies upon it, either in Middlesex where 
filed, or in London where taken; whereas on a recogni¬ 
zance in this court of B. R, the action or^aVe facias must 
always be brought in Middlesex. 


RECORDS. 


1. WATTES V. BRIGGS. 

[Mich. 6 W. & M. B. R. 1 Ld. Raym. 35. S. C.] 

IN debt for an escape the plaintiff declared the prisoner 
was committed and escaped, and because he did not say 
prmt patet per recordum^ the defendant demurred gene¬ 
rally; but the plaintiff had judgment; for the gist of the 
action was the escape, and the commitment only induce¬ 
ment. Et per Holt., C. J. In debt on a judgment quoad 
cum recuperasset, is good without nprout patet per recordum; 
and the defendant may plead nul tiel record, Et per G, 
Eyre., J. The matter here is grounded on the fact, for nil 
debet is a good plea, and not on the matter of record. 



Records. 
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And the rule in Co. Lit. 303., where the difference is ta- J 
ken between cases, where the record is the very founda- Hob. 2io. 
tioii, and where inducement is a good diversity. Vide 1 i Saund. 336. 
S'rf. 16. Judgment for the plaintiff. • 

Show. 4. Faresl. 53. Vide Str. 1226. 


2. OOMINUS REX i>. NORTH. 

[Hill. 8 Will. 3. B. R.] 

PER Holt, C. J. It is an error in the clerks in London, 
that upon a certiorari they return only a transcript, 'as if ^rd irrJturaed. 
the record remained below; for in C. B., though they do ^ Mod. iss. 
not return the very individual record, yet the transcript 
i? returned as if it were the record, and so it is in judg¬ 
ment of law. 


3. THOMPSON r. LEACH. s.c.ante 

Post 576, 618, 

[Pasch. 9 Will. 3. B. R.] C75. 

PER Holt, C. J. You ought not to move to read a word kou of preeg- 
of a record, in order to make a consilium, where the roll is dent term ought 
of a precedent term, unless it be filSd; for you ought not 
to have a loose roll, unless it be a roll of that term of which Eq. Abr. iri 
it ought to be a record. ^ 

® p. 13. 3 balk. 

300. 1 Show. 296. S Mod. 296,301. 3 I.rf!V. 284. Show. P. C. 150. 2 Vent. 198. Comb, 
488, 468. CarUi. 211,250,435. Holt 357,623,665. Cases B. R. 475. 


4. Mt)OR t;. MANUCAPT. GARRET. 
[M^ch. 10 Will. 3. B. R.] 


[566] 


A SCIRE facias against bail y the defendant pleaded, that Upon nuitieire- 
no capias issued forth against the principal; the plaintiff 
replied and set out the capias prout patet per recordum, Sfc. same court, day 
Defendant rejoins nul liel record. Plaintiff sur-rejoins, ha- JJ^part/to ° 
betur tale recordum, and prayed that the Court will inspect bring it m, or for 
the rolls, <^c.# The defendant demurs, and the Court therewird" 
held this demurrer was ill: Upon nu//ic/rccorc? pleaded, but defendant 
where it is a record of another court, the other party re- 
plies, quod habetur tale recordum, and the Court gives him s. c. Cases 
a day to bring it in: But if H.'pleads a record of the same 
Court, the other side may crave oyer, Slc. (a), or may plead 
nul tiel record, and then there are two ways of proceeding 
iu such case; for either the Court may give the party a 


(c) Vide 1 T. R. 150. contra. 
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B.ECOEDS. 


day to produce the record; which entry ii, et dictum est 
prafato^ defeiidenti, quod hahcat recordum hie tali die sub suo 
periculo^ <^e., or the Court may give day to inspect the re¬ 
cord their selves. Et quiajusticiarii hie se advisare volunt su¬ 
per inspectione ^ examinalione recordi per prcedicl, defendenlem 
superius allegati dies dattis est parlibus prtedict. hie usq; h'c- 
Fide Dy» 228. 

But in the principal case, what does the defendant do 
by his demurrer, but deny that the Court can inspect the 
records in the Court before them? which they may most 
undoubtedly; therefore judgment must be given against 
him. 


5. ANONYMOUS. 

CTrin. 11 Will. 3. B. R.] 

Printed statute IN an action against H. defendant pleaded the composi- 
uponmiU^re- tion-act; the plaintiff replied wm// tW record; upon the day 
eord. 3 Lev. 243. givcn to bring ill the record the defendant brought in the 
^Saiif'^ 330 ^ printed act. Et per Holt, C. J. An act printed by the 

Sty. 122,155, king’s printers is always allowed good evidence of the act 

to a jury (a); but was never allowed to be a record yet: You 
must get an exemplification under the Great Seal, and then 
plead it exemplified, and then no man can deny it. 


(a) Bull. JST, P. 225. In private acts 
of parliament the printed statute-book 
is not evidence, though reduced into 
the same volume with the general 
statutes ; but the party ought to have a 
copy compared with the parliament- 
roll, for they are not considered as 
already lodged in the minds of the. 
people. However, a private act of 
parliament in print that concerns a 
whole country, as the act of Bedford 
Levels, for building Tiverton, &c. 
may be given in evidence, without 
comparing it with the record. And 
these things are the rather admitted, 
because they gain some authority from 
being printed by the king’s printer; 


and besides, from the notoriety of the 
subject of them, they are supposed not 
to be wholly unknown: and, for this 
reason, printed copies of other things 
of as public a nature have been ad¬ 
mitted in evidence, without being com¬ 
pared with the original; and the printed 
proclamation for a peace was aumitted 
to be read, without being examined by 
the record in Chancery. A gazette 
which contains any thing done by his 
majesty in his character of king, or 
which has passed through his majesty’s 
hands,is admissible evidence in a court 
of law to prove such thing.Rea; v,Holt, 
5 T. S, 436. Vide form of pleading 
an exemplification, 8 Co, 8. b. 
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6 . TURNER r. BARNABY. 

[T riria 2 IS* 

IN ejectment^ the defendant being called to confess lease, 
entry, and ouster, made default, and that default was re- bealteredthe 
corded. Afterwards the plaintiff would have waived it, 
supposing the record of it to be in the breast of the Court s.'*c! Aute 259 . 
duruig the * term. El per Holt, C. J. There is a diver- 
sity between an act of the Court done upon record, for ^9 ' ^ 

that is in the breast of the Court, and may be altered by r * ggy T 

them during the term, and an act of the party recorded by ^ 

tlie Court, as a nonsuit or default; for that once recorded, 
cannot be altered by the Court; for that would be a means 
f>f introducing falsity in matter of fact into records. 


COMMON RECOVERIES. 


Vidu 1 Co. 14, 
61. 2 Co. 74. 

5 Co. 40. Lit. 
K.2J4. 2 Lev. 
31. 2 Mod. 70. 
Lutw. 1549. 
Post 591. 


1. SIR JOHN ST. ALBANS’S C^SE. 

[Trin. 1 W. & M. C. B.] 

SIR John St. Alban's being of the age of nineteen years, 
his sister, who was the next in remainder, and also his 1 std.*^' 
heir, married ^nc of his footmen. He petitioned the king 32i. 2Keb. 
for leave to suffer a common recovery, who referred it to el 321 .^ 
the judges of the Common Pleas, before whom several pre- 1 Mod. 43, 246, 
cedents of recoverfes, suffered by infants upon privy seals, i^venf 6^’ ^ 
ivcrc cited, liz. One Bvtam^, the l*st day of June, 10 Car. 2 Veut. 30, 09 . 
1. One Yoiwig-, the 23d day of JVovember, 11 Car. 1, Ano¬ 
ther, 13 Car, 1. , Another, 14 Car. I. Another, 1 Jac. 2. 

Another, 4 Jac. 2., by Toby, Another, 4 Jar. 2. Another, 
by Jo/m Croke, son of Sir John Croke, 10 Car, 2. The 
judges observed, that seven of the petitions were by fa¬ 
thers upon the marriage of their sons, and an equal recom- Vide 1 Veru. 
pence given; whereas here was neither father nor mar- 46 L 
riage in the case; and they ui^id this case had been carried 
too far already, therefore disallowed it. Vide Hob, 196. 

1 Ro. 731. 1 Cro, 307. (o). 


(a) Common recoveries suffered by acts of parliament are universally sub¬ 
privy seal are now disused, and private stituteu in their stead. 2 Cruise 81. 
Salkeld, Vol. II. ' 2-1 
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2. CLITHERO r. FRANKLIN & UX. 


To A. and liis 
wife tor lite, I’e- 
niain.k*!* to tlio 
Jii'ii's mail' of A. 
on the wife be. 
gotWu ; A. win- 
iiot dock this 
during the w ifr’s 
lile. S. U. Lilly 
Etil.'JJ 523. 


[Pasch. 2 W. & M. C. B. Rot. 207.] 

IN dt,nofit of aycl the issue was, Whether the grandfather 
died seised in fee? The jury found that the grandfather 
covenanted to stand seised to the use of himself and Mary 
his wife for their lives, remainder to tlte heirs male of the 
grandfallier on the body of the said begotten, with 

remainders over. Tlte grandfather suffered a common re¬ 
covery, and died; Mary survived. To prove the recove¬ 
ry void [gooif]^ it was insisted, that Owen and Morgan's case 
(«) was iiot latv; for if baron and ferae had an intierty, 
then each had the whole, and the baron miglit make a ten¬ 
ant to the praecipe for the whole. Pemberton contra, Tba,t. 
case was never yet questioned; the wife’s estate hinders 
the intail from excculing in the baron; so that it is only 
a kind of contingent estate after the death of the wife, and 
the intail cannot be tacked to the estate for life of the hus¬ 
band, during the life of the wife; because during her life 
there is an intervening estate; and accordingly adjudged. 
3 Co. 6. Plo. Manxl'js case 0 , 9. I Cro. 320. 1 Sid. 83. (b). 


(a) S Rep. 5. a. 

[h) In tfii.s case the recovery must 
have been (as in Owen v. Morgan) 
W'ith single vnurlier, and the grand¬ 
father tenant to the pra’cipe; so that 
part of the freehold being vested in the 
wife, the recovery could not be valid. 
But if the grandfatlier had conveyed 
the estate to a tenant without the con¬ 
currence of his wife, And come in as 
^’ouchee, it would liavo been sufficient. 
Cappledike's case, 3 Rep. 5. F.tz Wil- ^ 
lion-'s case, 6 Rep. 32. Hallett v, 
Saii.idem, 2 Lev. 1C7. Kven in cases 
where the immediate inheritance in 
tail isi^:ed in the wife, tlic husband 
may convey the freehold by deed, and 
make a gfiod tenant to the praecipe ; 
Cruise on Recoveries, 29. Btitl. n. Co. 
Lit- 525, b, Figott 72. Gilb. 'Fen. 108. 
Co. Lit. 273. b. If there are two joint- 
tenants, and a recovery is suffered 
against one of them, it is good fur a 
moiety, Marqins of Winchester's case, 
3 Rep. 1- Upon a limitation to a man 
and woman who afterwards intermar¬ 
ry .they tak^ by moieties, Raffet v.Saun¬ 


ders, ubi sup. By stat. 146reo. 2. ch. 20. 
it is not necessary to obtain surrenders 
from lessees for lives in order to make 
a good tenant to the praecipe; but the 
first tenant for life,or other greater es¬ 
tate expectant on the determination of 
such leases, must join in conveying an 
estate for life to the tenant. *d., tenant 
for 99 years,remainder to trustees for 
preserving contingent remainders, re¬ 
mainder to the first and other sons of 
.i. in tail, Ji. and his eldest son joined 
in fine to make a tenant to the praecipe; 
it was held that the fine of tenant for 
years was void,and,so no freehold con¬ 
veyed ; Dormer v. Fackhurst, 3 Mk. 
23.5. 4 liro. 405. Jl, tenant for life, 
remainder to B. in tail; B. recovered 
in ejectment against A., and being in 
possession by feoffment made C.tenant 
to the/jrmci]??,and suffered a recovery: 
.^f.in a subsequent ejectment recovered 
against B., and it was ruled that the 
feoffment of B. did not convey an 
estate of freehold to support the reco- 
veij; Mkyns v. Horae, 1 Bur. 60. 
5 JBro. 241. Cowp. 689. 
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3. LLOYD r. EVELIN. 

347. 

^ [Pasch. 5 W. & M. B. R.] • 

IN a nrit of error of a common recover)', the tenant to ’ 

the proBcipe in the common recovery was made by a fine, 120 . 1 Mod.m, 
the recovery was suffered, and the fine was reversed, yet 262. VuicSkin. 
it was held a good recovery; lor there was a tenant to I’it. 20.1. !> n. i. 
the prcpeipr at the time. Cruise S6. 


4. LACY r. WILLIAMS. 

[Trin. 11 Will. 3. B. R. 1 Ld. Raym. 227, 475. S/ C.] 


S. P. 1 Show. 
347. 1 Moil.218 


Carih. 472 S. C. 
Comb. 425. 

Cis< s I». U. 261. 
Holt 614. 


ERROR of a judgment in C. B. in ejectment, wherein If tenant gain the 
n special verdict was found, viz. that a writ of entry was ht'iore 
br^jught against Miles Corbet, ret. Qniniicna Martini. That judgment, goo<l. 
upon the return Miles Corbet appeared, and the demand- iM9 

ant counted against him, that he vouched Lacy the tenant 
in tail, and a summons nd warrantizandum issued, return¬ 
able octabis purijicationis. After the teste and before the 
return of the writ of summons, n'c. Oie 1st day of January, 

Lacy the tenant in tail conveyed to Miles Corbet by Ica&e 
and release for life. At the return of the summons, Lacy 
the tenant in tail appeared and entered into the warranty, 
and vouched over the common vouchee, and so a common 
recovery was had. This recovery being held good in C. 

B. Serjeant Pratt, for the plaintiff' in error, insisted, that 
Miles Corbel Was not tenant to the proedpe at the jreturn of 
the w rit of entry. He agreed that if he had purchased 
before the rcturn^if the writ of entry, the recovery had 
been good, (otherwise if after, as* in this case,) to bind 
strangers or the issue in tail, though it might be good be¬ 
tween the parties by way of estoppel, f^ide 1 Ro. 868. 21 
5H.6:\. 18 E. 4. 26. 9 E. 4. 12. 3 11. 6. 34. 


[369] 


E. 3. 


Ratio csl, because the tenant could not render the lands at 
the return ofJLhe writ of entry, and a voucher supposes a 
seisin; for it is a good counterplea that the voucher had 
nothing in the lands at the time of the voucher, and the 
7iec unqiiampostea is not material; and if the tenant pleads 
not non-tenure as he ought and might, that only binds him¬ 
self and those that are parties and claim under him by 
estoppel. 

Kene contra argued, that the issue shall be bound where 
he may have execution for the value. 3 Co. 5, 6. 12 £. 5. 
19. And it is not a sufficient counterplea of a voucher to 
say, the voucher had nothing tempore, S/c. without adding 
ncc wujuam poslea., Rast. 367, 126, So it of non-tenure^ 
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Rauf. 273. Where the tenant appears on the return of the 
writ of entry, and a recovery is then had, in such case the 
tenant must have the freehold at the return of the writ 
because it is a recovery then suffered; but otherwise 
where there is a voucher over, or interpleader, as in this 
1 Roll. Abr. 865. casc; for it is sufficient if he become tenant before judg¬ 
ment. 41 E, 3. 5. 3 E. 3. 32. 10 E, 3. 21. 

Brook, Brief, Holtj C. J. It is not enough in a cotinterplea of a 
f'insc W2 365 voucher to say, the voucher had nothing in the lands at 
Hob. 21 . Non- the time of the voucher, without 71CC imyuam pos/ea; so it is 
sXs^uenrmr-^ non-/c»iMre: If the tenant to the pracipe gains a freehold 
ch.-ise?'Q.'*i Kiod. before judgment, it is sufficient, for it cannot be said to be 
317 Lufw'iMQ ^ recovery against him that had nothing; therefore a writ 
rv>8t 601. rnay be made good by a subsequent purchase, and so may 

5 l^tw ^548 a voucher: and it is the more reasonable, because the dc- 

” ■ mandant may have a good cause of action, though the ten¬ 

ant have not the land; for it is not his being tenant to the 
prcRa'pe, but the demandant’s having a right to the land, 
that is the foundation and cause of action; and therefore 
it is in law sufficient, if the ten.ant have the land to render 
at any time before judgment (a). And the judgment was 
affirmed nisi causa. Afterwards Mr. Squib came to shew 
cause why the judgment should not be aflirmed, and cited 
IS E. 5. IS. 18 E. 4. 26. 2 Ro. 746. Sed non allocatur: 
And Ho/t, C. J. said, The recompense in the case of com¬ 
mon recoveries was ratio una, but non unica; for a rever¬ 
sion expectant is barred by a common recovery, and yet 
the recompense cannot extend to that; which he said was 
a bold advance in favour of common recoveries (i). This 
rule was made absolute. 


(a) By stat. 14 Qeo. 2. ch. 20. reco¬ 
veries shall be good notwithstanding 
the fine, or deeds making tenant to the 
writ, should be levied or executed af¬ 
ter the time of the judgment given in 
such recovery and award of writ of 
seisin, provided the same appear to be 
levied or executed before the end of 
the term, ^c. in which such recovery 
was suffered, and the persons joining 
in such recovery had a sufficient estate 
and power to suffer the same. Good- 
right ex dem. Burton v. Rigby, 2 H. 
BU 46. 5 T. R. 177. A recovery was 


held good, although the tenant did not 
acquire the estate until after the day 
'on which the writ of seisin was re¬ 
turned to have been executed. 

(h) Recoveries are now considered 
by the Courts as common assurances, 
which it is useless and absurd to ex¬ 
amine, according to any original prin¬ 
ciples. Taylor ex dem. Mh v. Horde, 
1 Bur. 115. Selwin v. Selwin, 1 Bl. 
254. Martin v. Strachan, 1 Wils. 73. 
Hoe eqp dem. Crow v. Baldwere, 5 T. 
R. 112. 
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6. PAGE 1 ;. HAYWARD. Pi^^tonReco- 

vcnes, 176, ecc. 
S. n. more full 

[Trin. 3 Ann. B. R.] than in any 

other book. 

JsriCHOLAS SEA RLE by his will devised to his niece g c. 3 Saik. 9 e, 
Mar^ Bryant and the heirs male of her body, upon condi- *35. Kep. A. Q. 
lioft and provided that she intermarry with and have **”’*®**' 

issue by one surnamed Scarle; and in default of both 
conditions he devised to Eliz. Bryant^ [in the same man¬ 
ner,] and in default thereof ho devised to George. Searlc 
for sixty years, if he so long live, remainder to the heirs 1 Saunrf. lao. 
male of the body of the said George^ and their issue male 
for ever. Mary., and Elizabeth with her husband, (for she ^ i,conT 283 . 
had then married one Cliffy joined in a fine to make a * 199 to 

tenant to the praecipe., who v/as one Imac Savery. Isaac 
Savery vouched Mary Bryant., Eliz. Cliff, and her husband, 3 Mod. 20 . 
and the wife of the devisor with her husband, she being 
again married, and vouched them all jointly, and they 
vouched over the common vouchee. Et per Holt, C. J. 

4^ tot. Cur. it was adjudged, 

1st, That the estate devised to Mary was a good estate- To A. mid the 
tail, and so was the estate to Elizabeth; but it is a special 
intail; it is an estate to her and the Jieirs male of her body nmurof Searie 
begotten by a Searle, which is a middle intail; not the is tail. Vide 
highest nor the least; for it might have been to her and 
the heirs of her body, begotten by J. Scarle, which had 
been more particular; yet this is a good estate-tail with¬ 
in the statute de donis, for "it is within the reason of the 
statute. 

2dly, The words, upon condition, ^c. though they are Words sounding 
express words of condition, shall be taken to Be a limi- 
tation; so it is hel^ in 1 Vent. 199, 202. And Holt, C. J. a win. Vide 
said, he saw no reason why tljey might not be so construed 7 /&c^str.ib 92 
in a deed, though the law had not been carried so far; i>i’ug.63. 4Bur. 
and so the sense is, if she had no issue by a Scarle, upon 
her death, the estate shall remain over. 

3dly, That the estate-tail of Mary and Elizabeth, or v**' 

either of them, does not cease by marrying one that is payBe.**"*" 
not a Searle; for the remainder over is in default of both 
conditions, and in the mean time it is limited to her and 
the heirs male of her body, and she may survive the first 
husband and marry a iSear/e,«nd so there is a possibility 
as long as she lives. 

4thly, If the estate had been to Mary and the heirs Condition that 
male of her body by a Searle to be begotten, provided and Tanuo^L 
upon condition, if sBe do marry any but a Searle, that then barred by 
it shall remain and be to J. S. and his heirs; a common very.oflierwiae 
recovery suffered before marriage will bar the estate-tail 
'and remainders; and though she after marry with another. 
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[ -W ] 

Vi. 4 Bur. 1936. 


Tenant in hiil, 
and he in re¬ 
mainder may be 
vouched jointly. 
Noy 81,82. 

3 Co. Cuple- 
dike’s Case, 

1 And. 275. 

Vi. 2 Atk. 324 
t'ruiae 114. 

1 Inst. 37C. a. 


If tenant vouches 
a stranger, who 
vouches tenant 
in tail, and he 
enters Into war¬ 
ranty, it is good. 
1 Vent. 358. 
SCo. 60,61. 
Cro. El. SC2. 


Tenant in tail 
coming in as 
vout^iee oomes 
in in privity 
of all estates he 
ever had. 3 Co. 
60,61.’ Plowd. 
8. a. 


it shall not avoid the recovery: And the Court took a dil- 
ference between a collateral condition and a conu.tion that 
runs with the land. If the donor reserve a re.it with a 
condition to re-enter, a recovery will not bar i..; other¬ 
wise if it be to re-enter for non-payment of a suui in gross. 
Vide 1 Med. 108, 111. 2 Lev. 28, 60. 

And as to common recoveries (being of great use) Uie 
Chief Justice desired to speak largely. 

1st, If tenant to the prcecipe vouches tenant in tail in 
possession, and him in remainder jointly, and tliey jointly 
vouch over the common vouchee, this is good; not hut 
dvat it may be more regular, that the tenant vouch Mary 
nnf, and slie Elizabeth^ and she over the common 
vouchee, that the recovery in value may not be joint, but 
enure severally. Yet the other way is sufficient; for where 
in adversary action a proicipe is brought against .several, 
it is enough that one hath the tenancy of tlie land; and if 
he w’ould plead that he is sole tenant, and traverse that 
the others have any thing, the defendant may admit that, 
and proceed as to him, and the writ shall only abate as to 
the rest; also the others may disclaim; and as a joining a 
stranger with a tenant does not hurl, so a joining a 
stranger with a vouchee does not; for he is but in loco 
tenentis, a tenant by the warranty. 20 E. 3. 10. 2 E. 3. 8. 
Br. Several tenancy^ 3, 4. 10 H. G. 14. East. 27G. 

2diy, If tenant in tail makes a tenant to the pneripe., 
and he vouches a stranger, and the stranger vouches a 
tenant in tail, and he the conrxmon vouc\iee, that is good; 
for his being a stranger is not material, because in judg¬ 
ment of law he has become tenant by the voucher to the 
praecipe^ and a release to him is good, and the voucher is 
good whether there be a real warranty or not. At com¬ 
mon law, if a str.angcr was vouched, the demandant could 
not counterplead it; but by West. 1 . c. 40. he may, if he 
he absent, counterplead the voucher, viz. that the voucher 
and his ancestors never had any thing in the land; not if 
he be present. It is enough that tenant in tail comes in 
and owns a warranty, for there may be a warranty. Sup¬ 
pose an adversary action against tenant in-tail who has a 
warranty, and he makes a moffment in fee with warranty, 
or has levied a fine with warranty, and the feofiee or co- 
nusee vouch the tenant in tail, he may make use of his 
warranty, and yet he was not seised of the estate-tail; 
hut in that case he may dereign the warranty, and then 
he recovers in recompense of his estate-tail; for when¬ 
ever tenant in tail comes in as vouchee, he comes in in 
privity of all estates he ever had, and consequently may 
dereign the warranty. Vide 1 Inst, 385. a. 

And the Chief Justi^ic said, The vouchee’s being a stran¬ 
ger was not material; because, though there be no real 
warranty, the recovery in value is the same, and the ad¬ 
mittance of tenant in tail has made it real. 



RECUSANTS. 

(Vide title Church of England.) 


Vide 1 Lat\7. 
201,208. 


DOMINA REGINA t’- PEACH. 

[Mich. 3 Ann. B. R.^ 

A DISSENTING minister having qualified himself ac-' 
c^ording to the toleration act in one county, kept a conven¬ 
ticle in that county; and afterwards removed into ano¬ 
ther, and kept anew conventicle without a new qualifica¬ 
tion. The justices convicted him, notwithstanding the tol¬ 
eration act. The attorney-general moved for an attach¬ 
ment against the justices, but it was denied; then he mo¬ 
ved for a mandamus to permit him to preach, and that 
was denied also. The Court held, 1st, That a mandamus 
is always to do some act in execution of law, whereas this 
would be in nature of a writ de r^on motestando. 2dly, 
'J’hat a dissenting minister is still liable to the old penal 
laAvs for preaching in conventicles unless he qualify hin>- 
self according to the act of toleration. 3dly, That a li¬ 
cence inrolled at the sessions in one county, will not ex¬ 
tend to another oounty; but he must have a licence in- 
rolled in the county where he preaches. But note; The 
law is since a^ered in this particular, by the act for pre¬ 
serving the Protestant religion, by better securing the 
church of England,Annce, 


RELEASE AND DEFEAZANCE. 


1. ALOFF V. SCRIMSHAW. 

[Trin. 1 W. & M. B. R.] 

• 

IN debt on a bond for 1000/. the defendant pleaded a 
covenant since made by the plaintifif^ whereby he co¬ 
venanted not to sue for the said debt upon the said bond, 


Licence to dis¬ 
senting minister 
inrolled in one 
county, dues not 
extend to ano¬ 
ther. 6 Mod. 
228, 310. S. C. 
Dost 673. 


N(^ 117. Lane 
60. 1 Lutw. 
208. 4 Leon. 
54. 2Cro. 142. 
3 Lev. 61. 



75. 2 Saund. 
48,96. S. P. 
Post 575. 


Covenatit not to 
sue tor a certida 
time is not a 
ntoaseor daCn- 


573 


Kelease and Defeazance. 


during the term of 99 years: This was held naught 
S?c/i Show! upon demurrer, for it is but a mere covenant, and doth not 
46,47. Comb, enui’c as a release or defeazance, and so cannot be plcad- 
iSt 6 i 9 ‘'“'' ed in barr Vide 1 Cro. 352, 623. 1 Ro, 939. 21 H. 1, 

24. (a) 


(fl) The ground of the decision in 
this case appears to be, that a personal 
action once suspended by the act of 
the party is gone forever;an<g 302. Dyer 
140.; therefore the covenant must be 
either an absolute discharge, or a mere 
covenant; the former of which, being 
manifestly repugnant to the intent, 
shall not be implied. The same point 


was ruled in Dowse v. Jeffreys, I RoL 
9.39. 11 Fiw. 461. jputit was held in 

that case, and also in this, according to 
the Reports in Show, and Comb., that a 
covenant not to sue generally will ope¬ 
rate as a release. The same was ruled 
in Searville v. Edwards, cited 1 Ld. 
Raym. 420. 


One <lecd not to 
be coriBli'iied as a 
defeazance of 
another without 
necessity. \'idc 
Cro. Car. 426. 
Cro. Jac. 300, 
623. 1 Lev. 
272. Post 575. 
.S. C. 3 Salk. 
2‘.IS Cas. B. It. 
221.-115, .5 i». 
Holt 17S, 21«, 


[S74] 


2. CLAYTON V. KYNASTON. 

[[Hill. 10 Will. 3. B. R. Intr. Trin. 10 Will. 3. B. R. Rot. 246. 

1 Ld. Raym. 419. S. C.] 

CLAY'TOJV, the executor of Clayton, the executor of 
Wintershall, brought covenant against Kynaston upon ar¬ 
ticles, and declared ?»s on articles made between Killi- 
grezo and the said Kynaston, and others ex una parte, and 
Wintershall ex alterea parte; wherein it was covenanted, that 
if Wintershall should be minded to give over acting plays, 
and should give notice in wTiting three months before he 
left off, and then three months after scch notice in wri¬ 
ting, Wintershall should be allowed for every acting day 
5s. per day, and tliat after the death of Wintershall, 100/. 
should bfe paid to his executors within three months; pro¬ 
vided such notice should not be given buf in an acting week; 
and for breach assigns that 100/. w^as not paid with¬ 
in three months after WintershalPs death. The defendant 
pleaded that at the same time another deed was made be¬ 
tween the said Wintershall of the one part, and the said 
Kynaston of the other part, wherein was contained the 
same agreement; and then it was farther covenanted by 
Wintershall in the same deed, that in case he gave notice 
as aforesaid, then the said Kynaston should be discharged 
of all debts, and be indemnified and saved harmless from 
all agreements or securities at any time before made, or 
hereafter to be entered into; then he avers notice was 
given, and that three months elapsed, and so relies 
upon this as a defeazance. To this there was no demurrer. 

1st, It was urged for the defendaht, that this was a 
defeazance; for whatever the defendant lost in this action 
would he recovered against him on his covenant, which 
was but circuity of action. Vide 1 And, 307. Mo, pi, 80. 
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2 Saund, 47, 48. One deed a defeazance to another made 
at the same time with it. Vide 1 Inst, 265. Rebutter 
funded on the same reason. 

The Court agreed, that if A. be bound to B.f and then 41 . 

2?., reciting this bond, covenants to save him Iiarmless, this Com. i.w. 
is an absolute defeazance; and if it be to save him harm- 2 Ven. 218 . 
less on a contingency, it is a conditional defeazance, be¬ 
cause it hath ah express relation to the deed; but in the 
principal cape there is not a relation between the deeds; 
but on the contrary, the plaintiff’s deed is only to indem- 
nify against all covenants heretofore made, or hereafter to 
be made. There is therefore no necessity to construe the 
defendant’s deed to be void and useless as soon as made, 
or that one deed has destroyed the other which was made 
Ell the same time with it, or that Kynaston may play fast 
and loose at his pleasure. Also the Court agreed, that 
where two arc jointly and severally bound in a bond, a re¬ 
lease to one discharges the other; and in such case, if the 
joint remedy is gone, the several is gone too; and that in 
the case at bar, the joint remedy was lost. But the Chief 
Justice, who delivered the opinion of the rest, said, they 
did not determine, that on covenant, where the joint reme¬ 
dy failed, there could not be a several remedy. 

2dly, It was objected to the declaration, that he declares 
of a deed made between Kynaston of the one part, and 
Wintershall of the other, and does not say prmdict, Winler- 
shall, for w’^ant of which he does not appear to be the same 
person. This exception wae not much heeded. Cases ci¬ 
ted pro and con were Yelv. 103. 3 Cro. 913. Bridgm. 99. 

Dyer 10. Hqgd, 178. 

3dly, It was objected to the plea, that the notice is not 
said to be given in an acting week; and though it was ur- a 

ged to be by way of proviso, and therefore ought to come covenant,it mu«t 
on the other side, (5 Co. 78. * 3 Cro! 405. 7 Co. 10 . Poph, the*other side 1 
28. Plo. 376. 1 Leon, pi. 202 .) and that the plea said be otherwise 
had notice secundum formam ^ effectnm articulorum; yet of*|xpianatioo^ 
Holl^ C. J. answered, that where the proviso goes by way or reaction 
of defeazance, it must be pleaded by him that takes advan- yy 
tage of it; but^his is not so, but alters the sense of the co¬ 
venant, by explaining and tying up the notice to a particu¬ 
lar time, which would not have been understood on the ge¬ 
neral covenant, by which meai^s it becomes a part of the co¬ 
venant, so that you must plead accordingly; and, secundum 
formam ^ ejfectum articulorum is only matter of conclusion, 
which cannot serve without premises. And, upon this sin¬ 
gle point (a), judgment was given for the plaintiff. 

(a) Quaere? for by the report in with the plaintiff on the first poi]^f;rf 
La. Saym. and come semble by this vide infra. 
report, the opinion of the Court was 

Salkeld, VoL. II. 25 
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Defeazance raual 
contain proper 
words ot defea¬ 
zance. Vide 
9 Co. 52. 3 Lev. 
275. IShow. 
151. 2 Lev. 
214, 215, &c. 
Ante 573. S. C. 

3 Salk. 298. 

Cas. K. U. 221, 
415,548. Holt 
178,218. iRol. 
939. 1 Show. 
46. 3Cro. 623. 
Comb. 123. 

3 Cro. 352. 


3 Lev. 275. 

1 Show. 46,47, 
151. 2 Lev. 
214, 215, kc. 
Bond Irom A. 
And B. to H. 
joint and several 
covenant from 
H. not to sue A., 
is not a defea¬ 
zance. 

S. C. ante 573. 


Post 578. 

Com. Kcl. E. 1. 


Keleasc of all de¬ 
mands to Uie per¬ 
sonal estate oi the 
inte8tate,releases 
not a bond be- 


3. LACY zi. KYNASTON. 

[Pasch. 13 Will. 3. B. R. 1 Ld. Raym. 688.’S. C.J 

THE plaintiff brought covenant as administrator to La~ 
cy, and declared on the same indenture in the case before 
between Kelligrew and ICynastorij and they ex una parte, 
and Lacy ex altera parte, reciting former articles, and they 
hereby covenant jointly and severally with Lacy, that if 
he be minded to leave acting, and gives three months no¬ 
tice thereof to the company, he shall be paid Gs, Sd. per 
day for his life, and that within three months after his 
death his executors shall be paid 100/. And that if he die 
without such notice, his executors shall be paid 100/. with¬ 
in six months after his death, in the nonpayment whereof 
the breach was assigned. The defendant craved oyer, and 
pleaded another deed made the same day and year, where¬ 
by Lacy and others covenant jointly and severally with the 
defendant, that if he left off acting, and gave notice, he 
should be freed and indemnified of and from the said co¬ 
venant, and avers he left off and gave notice, and became 
discharged, and so prayed judgment of the action. The 
plaintiff demurs, «^c. And the question was. Whether 
this was a covenant of a defeazance ? And the Court held, 

1st, That this covenant in its nature was not a defea¬ 
zance, because it wanted words of defeazance, viz, that the 
thing be void. 

2dly, If A, and B. arc jointly and severally bound to H,, 
and n, covenants with A, that he wifi not sue A., this is 
not a defeazance, for still there is a remedy on the bond 
gainst H.; otherwise if only had been Bound, for then 
such covenant excludes him fi om any remedy for ever, to 
avoid circuity of action. Vide ASAas.pl, 44. This dif¬ 
ference being applied to the principal case rules it, and it 
is but reasonable; because to construe this to be or enure 
as a release or defeazance, is to discharge all; otherwise 
of a covenant. 34 H. 8. Br. Estranger al fait. 21 Lit, 
sect, 376. Inst, 232. Hob. 66. 


4. TOPHAM V. TOLLIER. 

[Trin. 1 Ann. B. R. 2 Ld. Raym. 716. S. C.] 

DEBT on a bond against an administrator; the defend¬ 
ant pleaded a release, whereby the plaintiff reciting 
there were several controversies between the defendant 
and him about a legacy, and the right of administration, 



Remainder. 
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releases to the defendant all his right, title, interest, and 
demand of, in, and to the personal estate of the intestate. 

Upon demurrer this was held no plea; for, per Holt, C. J. cont. Vide 10 
there is a difference between a release of all demands to Hoit^aL s^C. 
the person of the administrator, *as in Yelv* 214., and to Cro. El. 897. 
the personal estate, as in this case; for the bond is not any 
riglit or demand to the personal estate till judgment and 2 lct. ko. 
execution sued^out. 

1*TA Volv 

156. 3 Lev. 274. Show. 150. ’ Carth. lio! 

[* 376 ] 


REMAINDER. 


Vide post Re¬ 
version, p. 590, 


1 . CORBET r. TICHBORN. 

[Pasch. 6 W. & M. B. R.] 

EJECTMENT, and trial at bar; \he case was, /. S. was Attainder, vide 
tenant for'life, remainder to his wife for life, remainder to 
his first, second, sons in tail, remainder to the right 
heirs of J, S, The said J. S. commits treason, and then 
has a son, and then is attainted; and the Court held, that 
whether the son was born before or after the attainder, vide Feame’s 
the contingont remainder to him was not discharged by C.R. 426. (209.) 
the vesting in the Crown during the life of J. «S.f because 
of the wife’s estate^ which is sufficient to support it. 


2. .THOMPSON V. LEACH. Ante 427,565. 

Vide post 618, 

[Hill. 9 Will. 3. B. R. 1 Ld. Raym. 313. S. C. Gomyns 45. 234 / 3 ’ 

* S. C.j 

A DEVISE was to Simon Leach for life, remainder to Surrender of te- 
his first, second, and third sons, <Vc., remainder to Sir Simon 
Leach ih tail, the remainder to the right heirs of Simon 
Leach: Simon Leach the tenant for life surrendered his man is void, and 
estate by deed to Sir Simon Leach, and after that had a son rem^n- 
born and died, and the son brought an ejectment against der. Ri^htof 
Sir Simon, and Sirmn his father was found to be non cow- *»^oon|[in^ut 
pos at the time of the surrender. Et per Cun Taking the remainder, 
surrender to be voidable only, it was held, that the plain- ofaotioa 
tiff could have no title; for his estate in remainder iYent.306. 
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1 Roll. Rep. irr. 
Eq. Ab. 178. 
«.3. S.C. 3D. 
164. p. 13. 3 
Salk. 300. 

1 Show, 296. 

3 Mod. 296, 301. 
3 Lev. 284. 

2 Vent. 198. 
Comb. 438,468. 
Cartb. 211,250, 
435. Holt 357, 
623, 665. Cases 
B. R. 475. 1 Co. 
Arches’s Case. 
2Saund. 382, 
383. 1 Vent. 
18H. 3.Mod.301. 

2 V cnt. 198 to 

208. 1 Show. 

296. 11 Co. 80. 

3 Keb. 177. 

2 Jo. 2, 77. 

3 Keb. 178, 244. 
F. C. 11. 4.31- 

[*377] 


The right of en¬ 
try must be 
present. 


was a contingent remainder, and if the precedent es¬ 
tate was gone and determined by the surrender, the con¬ 
tingency could not arise. There must be a particular 
estate actually in being (a), or a present right of entry, 
[vi'c/e Bigot and Smith's case, Cro. Car.] And it is not 
enough that there be *a right of action, but it must be a 
right of entry. And they held, that it was not for want of 
right to the thing, but of capacity to do the &ct, that a mad¬ 
man is hindered to avoid his own grant. 1 Cro, 102. 2 

Saund. 387. 3 Keh. 2. And if this had been done in the 

life of the surrenderer by inquisition, that would have pre¬ 
served the eontingcrii remainder; but that cannot be done 
now, because the particular estate is determined. To 
shew this, Holt^ C. J. said, 

If there be tenant for life, with a contingent remainder 
to if,, and tenant for life is disseised, and after that a dis¬ 
cent cast, and five years expire, now the contingent re¬ 
mainder is gone, for there is nothing now to support it, 
the right of entry being turned into a right of action; But 
before tlic discent the right of entry was sufficient. 

But they held the surrender in this case to be merely 
void, so that the particular estate remained in him, not¬ 
withstanding the surrender, and the contingent remainder 
rightly vested (6). 

If there be tenant for life with a contingent remainder, 
and he makes a feoffment in fee upon condition, and the 
contingency happens before the condition broken, the con¬ 
tingent remainder is destroyed; for there must be a par¬ 
ticular estate, or a present right of entry when the contin- 


(a) The following distinction is ta¬ 
ken by Mr. Fearne, concerning the 
union of the particular estate with the 
next vested remainder. If it is by im¬ 
mediate descent from the person by 
whose teill the particular estate and 
contingent remainders are limited, the 
particular estate is not merged, or the 
contingent remainder destroyed; but, 
if the descent is mediate, it is other¬ 
wise. 

The same distinction is taken be¬ 
tween, the cases where a particular es¬ 
tate is limited with a contingent re¬ 
mainder over, and afterwards the in¬ 
heritance is subioined to the particu¬ 
lar estate by the same conveyance, 
and those cases where the accession 
of the inheritance is by a conveyance, 
accident, or circumstance distinct 
froiyi that conveyance which created 
the particular estate; page 503 (266) 


• 

to 508 (271). A contingent remainder 
in a copyhold is destroyed by the ex¬ 
piration of the particular estate before 
the contingency happens; but not by 
the surrender or forfeiture of the par¬ 
ticular tenant; Gilb. Ten. 249. Fearne 
47i. (245.); or a conveyance to him 
of the estate in remainder, 2 Fem.243. 

It seems that, in those cases where 
the legal estate is devised to and vest¬ 
ed in trastees in trust, there is no ne¬ 
cessity for any preceding particular 
estate of freehold to support contin¬ 
gent limitations; Feame 449. (230.) 
Temp. Talh. 44,145. 1 Vex, 268. 1 
581. 

(b) On the authority of thl| case, 
Lee, Ch. Just, in Fates v. Soen, Sir, 
1 104., permitted lunacy to be given in 
evidence on non est faetwm, and the 
plaintiff on the eyidence became non¬ 
suited. 



1 S.EKTS. 
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gency happens; but if tenant for life enters for breach be¬ 
fore the contingency happens, the contingent remainder 
is received (o), and may vest (6). 




(a) In Bacon’s jSbrid^ment, vol. 4. 
pa. 315., a different opinion is deli¬ 
vered ; because the feoffment, though 
upon condition,.„was a forfeiture and 
determination of the particular estate, 
and the recovery does not purge the 
forfeiture. But Mr. Fearne infers, 
from the authority of Co. Lit. 202 . b. 1 


Rol. Mr. 474. pi. 4. ([5 Vin.Mr. 317.] 
where it is hela, “that the estate is re¬ 
duced, but the forfeiture not purged,” 
that the opinion here expressed is 
agreeable to law. 

(6) Judgment affirmed, Sho. P. C. 
150. 


3. WEEKS V. PEACH. 


[Mich. 13 Will. 3. B. R.] 


H. PEVISED out of his lands a rent to one for life, with 
remainder over, i/c. And Shower objected, that there could 
not be a remainder of a rent de novo; for there cannot be a. 
remainder where there cannot be a reversion. Butjocr 
Nolfj C. J. there may be a remainder of a rent de novo; 
for the intent of the party gives it first a being for the 
whole, and then the lesser estates are carved out of it. 
Vide 2 Lutw, 1225. 

3 Kcb. 89. Co. Lit. 298. a. Uutl. note 3. 


Remainder may 
be of a rent de 
novo. Vide 
ante 466. 1 Lev. 
144. Q. Chan. 
Cas. 79,80. 

1 Sid. 285. 

6 Mod. 112. 

1 Mod. 218. 

2 Lev. 80, 88. 
Carter 52. 

3 P. Wms. 230. 


RENTS. ' 

1 Lev. 22,25, 
43,144,170. 

2 Lev. 30, SO, 

^ 240. 3 Lev. .19, 

150,233, 295. 

1. STEPHENS & UX. r. SNOW. 

[Hill. 2 W. & M. B. R.] 

THE plaintiff declared upon a lease for years, reddmd. Growing rent 
30s, at iMdy-dav and Michaelmas, and assigns for breach 
non-payment of a year’s rent due, and ending at Lady- mnnX.Videante 
1689. The defendant pleaded a release dated the 
18th day of J^otemher 1688, of all demands; and, up- ot,*ioo.'2 Lev.' 
on demurrer, judgment was given for the plaintiff; for 210 . i Veu. 314. 
the growing rent not due, which is incident to the rever- 17 ([ 
sion, was not discharged; though the first half year’s rent, Lit, aeo. sio. 
which was a duty demandable, was released; but here the gcro.'we’ 

Co. Ut.29Z. b. 
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Repleader. 


1 Will. Rep. 

177. S. C. by 
the name versus 
Penrice. Cro. 
Jac. 310. Cited 
and approved, 
4T. R. 173. 

Vi. stat. 11 G. 2. 
cfa. 19. 


^ide Cro. El. 
318, 883. 3 Co. 
52. 1 Leon. 79. 
Lat. 248. 


S. C. Ante 216, 
173. 


6 Mod. 1,2,3. 

3 Salk. 121. Holt 
217. Repleader 
not alloared be¬ 
fore trial. 1 Yjev. 
32. 2Uv. 12, 
142,164. If de¬ 
nied were grant- 
able, error. 

6 Mod. 2,102. 
Parties b^in de 
novo at tM first 
fault. I^AIod. 2. 


release being pleaded as a bar to all, which it is not, the 
plea is naught, and judgment must be given for the plain¬ 
tiff 


2. LORD ROCKINGHAM & AL. contra OXENDEN 

& AL. ’ 

Coram Trevor, Master of th&RollSt 1711.] 

THE lessor dies upon Michaelmas-day, between three 
and four in the afternoon, before sun-set, the rent being 
reserved payable on Michaelmas-day. The question was, 
Whether the executor or the heir, or, which is the same, 
the jointuress of the lessor should have this rent? The ex¬ 
ecutor insisted that this was the rent day; that it might 
have been paid in the morning, and that a release upon 
such payment had been a discharge; and they denied the 
opinion of Hale in 1 Saund, 287., and said, that so it was 
held by the judges of assize at Durham^ viz, Baron Bury, 
Sire. But on the other side it was argued and decreed, 
that the rent should go to the heir or jointuress, because 
at the time of the death of the lessor, there was no reme¬ 
dy nor means to compel the payment thereof. Vide 10 
Co. Cluii^s case. 2 Bulst, 293. Plowd. 172, 173. 1 hist. 

202. 1 Keb. 59. 1 Sid. 1 G2. 2 Cro. versus Whichcoi. 


REPLEADER. 


STAPLE I. HAYDEN. 

[Trin. 2 Ann. B. R. 2 Ld. Baym. 922. S. C.] 

IT was laid down by the Court in the case' of Staple and 
Haydon, Trin. 2 j^nn. B. R., which see, title Default, p, 
216., first, That at common law a repleader was allowed 
before trial, because' a verdic{; did not cure an immaterial 
issue: But now a repleader ought never to be allowed be¬ 
fore trial, because the fault of the issue may be helped by 
the trial by the statute of jeofails. 

2dly, That if a repleader be denied inhere it should be. 
granted or granted where it should be denied, it is error. 

Sdly, That the ju4gment of repleader is general, viz. 
quod partes fepladtmXi and the parties must begin again at 
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the first fault, which occasioned the immaterial issue: 
That if the declaration be ill, the bar ill, and the replica¬ 
tion ill, the parties must begin de novo; but if the bar be 
good and the replication ill, at the replication. Vide 3 


Keh , C64. 

4thly, No costs are allowed on either side (a). 

• 5thly, That a repleader cannot be awarded after a de- 
tault. ^ 

20, 440. Dyer 117,118. 2 Saund. 318, 


No costs. Not 
after default. 

6 Mod. 2,3. 

1 Keb. 23,39, 
89,90. 3 Lev. 
319. 1 Salk. 173. 


See the form of a Repleader. Lutw. 1 6£2. 


(a) Vide 1 Bur.SQQ. 


REPLEVIN AND HOMINE RE- 
PLEGIANDO. 

[ Vide title 
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Vide 1 IjCV. 90. 
Rayro. 33, 34, 
25.$, &c. 6 Mod. 
68, 81, 103, 
158,189. 


• 1. HA’LET 7). BURT. 

r^Hill. 8 Wjjl. 3. B. R. 1 Ld. Raym. £18. S. C. with other 

points.] • 

IN trespass for talking, The defendant justified that 
the place where was a hundred, aiyi time out of mind had 
a court of all actions, replevins, «Src., grantable in or out 
of court, and that a replevin was granted to him,by the 
bailiff out of court, virtute, ^c. It was questioned, Whe¬ 
ther a hundred-court could prescribe to hold plea of reple¬ 
vins, because the county-court could not hold plea of them 
at common j^w, but were enabled by the statute, which 
extends not to the hundred-court. But per toU Cur. clear¬ 
ly, Supposing they may grant them in court, yet they can¬ 
not prescribe to grant them out of court. 


RAiliffof a hun¬ 
dred cannot 
grant replevins 
oat of court. 

5 Mod. 252. S.C, 
S. C. Garth. 380. 

1 Inst. 145. 

2 Inst. 139. 

Co, Ent. 284. 
l^er 245. 

F. N. B. 73. 
Skin. 674. 

S Salk. 272. 
Cases fi. R. 120. 
Ante 394. 
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52. RICHARDS r. CORNFORTH. 

fMich. 9 Will. 3. B. R. 1 Ld. Raym. 255. S. C. Comyns 42. 

S. C.] 

whe^*rt^n^’ ERROR of a judgment in replevin, wherein the defend- 

vet^^e^ewr; ant avowed for rent and had judgment; and now Mr. Car- 
ure™^*** /Aero assigned for error, that part of the rent became due 
judgment,"by after the distress taken, for the distress was made the 26th 

abating the day of September, 7 IV. 3., which was three days before 

Vide*^ro.%ao.^ -Michaelmas : whereas the defendant had avowed for that 
473. s. c. Michaelmas rent. El per Cur. This is naught, for the 

caife^R^cai-ds judgment is to have a return irreplevisable, i. e. that he 

versusConiforth. shall have the distress as a pledge till all the rent avowed 
for be paid, and that was more than was due at the time of 
Cowp. 781 . the distress. In this case the avowant before judgment 

5 T. R. 248. should have abated his avowry quoad the Michaelmas rent, 

and taken judgment for the rest; but the defendant get¬ 
ting his avowry mended in C. B., the roll was amended 
here in B. R., and so the error was cured. 


[ 581 ] 3. MOOR r. WATTS. 

[Mich. 12 Will. 3. B. R. 1 Ld. Raym. 613. S. C- Vide 

Skin. 6l.j 


Homine replegi- 
ando. See 

2 Show. 218, 

221 to 232. 

6 Mod. 84. 

Lit. Rep. 54. 

3 Leon. Gas. 
323. Fares!. 9. 
S. C. Gases 

B. K. 423. 

Holt 626. Lilly 
Eot. 293. 


UPON a coiynw it was-returned,-that Watts was 

in custody by virtue of a capias in joithemam; and the case 
was, That upon a homine rcplegiando the shecifT returned 
an inquisition, finding that the party was eloigned, where¬ 
upon a icithernam issued, returnable OQfab. Martini, which 
was not yet come; but the defendant was taken there¬ 
upon and moved to be bailed, and the matter was four 
times moved and debated. It was objected, that he could 
not be bailed upon the viithernam, for it was an execu¬ 
tion, and he had no day in court, and the plaintiff could 
not have a new withernam : And the Lord Ch-ap coming 
into court upon an elongaia found, was committed and lay 
by a fortnight: Also they cited Raymond 474., and said th« 
return of the elongata was a kind of conviction, and the 
defendant thereby estopped from the pleading non cepit» 
That which seemed to be the sense of the Chief Justice, to 
which the rest agreed, was. 


Thesberiff can- igt, That a homiiie rcplegiando does not dififer from a 
common replevin de averiis; and that'in a replevin for 
cattle, the shenn must either return a delioerari /cci, or an 
excuse thereof, viz. that no body came to shew him the 
cattle, or elongata; but he cannot return they were not 
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taken, for that goes to the point of the writ which the de¬ 
fendant is to f^sify, and not the sheriff; that therefore 
the sheriff must return an elongata where he cannot make 
a deliverance, and the defendant is not concluded by the 
return of the elongala to plead non egotV, because it was ne¬ 
cessary, and he could not avoid it: And as for this reason 
no.action lies against the sheriff for a false return of an 
elongata, where he cannot make deliverance; so the de¬ 
fendant is not concluded to plead non cepit to the action, 
because he cannot falsify the return. 

2dly, That the capias in Witiiernam does not alter the 
case, nor make it the stronger, because it is the mere con¬ 
sequence of the return of the elongala; therefore he is no 
more estopped by the withernam than he was by the elongor 
fa to plead non cepit, or to claim property if it were a com¬ 
mon replevin de averiis» 

3dly, That in replevin de averiis after an elongata and 
toilhemam, if the defendant pleads non cepit, he shall have 
his cattle again, and even a capias in withernam agaipst the 
plaintiff for them; so it is if the defendant claims a prop¬ 
erty. Since the taking or {p:!opedll^ is in question, the laif 
deems it reasonable that defendant should have his 
goods again during the dispute. And by the same reason 
in a homine replegiando, *tlfo defendant, upon pleading non 
should be restored to has liberty; a^ the Court de- 
"hiie*d the withernam to be an execUEtaen, that cannot be 
before judgment, and held it only to be a mesne process: 
Also they dislike^ the Raymond, and case of the 

lord Gray, but affirmed the case in the 79. a. and 

thought it nmde for them, and that wpff) non cepit pleaded, 
he might he bailed. Keil, 1\, a. B. 74. were cited* 
Adding this farther reason, that hereby the supposalof the 
writ is denied andibalanced, and the matter stands indif¬ 
ferent, according to the rule of bailing laid d^hrn by my 
lord Coke, upon West. 1 c. 15. 

4thly, The Court held, that there might be a new 
zoithemam, but observed it was not- necessary material 
to determine that in this case; for tbe baa most be in a 
sum certain, With condition that he appear de die in di&tn; 
and if judgment against him, that he render his body in 
withernam ibidem remansurus quousqi he render jihe party, 
and permit him to go at large; therefore if be be ren¬ 
dered again, he is in custody upon the withematKi, as be¬ 
fore. So if H. brings an avd^ta qtterda, Jipd is bMHed, and 
judgment is against hiio, when H, is r^ibdexed back, he 
is in custody again updi the first execulion; apd so in an 
appeal of murder, if the defendant be hailed and makes 
default, process shall go against the bail, and also a capias 
against him; but if he render, he is in custody upon the 

Salkelp, VoL. Tli 36 
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defendant 11117 

g lead non cepit. 

ee 2 Show, at 
supra. rai-esUlT. 


Upon pleading 
non cepit, or 
claiming pra- 
perty, trie de¬ 
fendant shell 
have his goods 
again. M in 
honupe re^iffii- 
ando he oe 
bailed on dbd 
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Withernam is 
mesne process. 
Vide ^ Show. 
218, &.C. 6 Mod. 
84. 17. 


There miff tea 
new witteMm* 
after the d^nd^ 
ant has bten 
balled uptm the 
first. 





If on clonsatft 
returned 3»e de¬ 
fendant pleads 
non cepit, no 
wHhemani shall 
issue. Vide 
6 Mod. 84. 

L.it Rep. 54. 

3 Leon. Cas. 
323. 
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reQuv of the 
wilhemani. 

See 2Slio'w. 
SJ8>40^. 

[383] 


Plaintiff is cle- 
maiidablu on the 
renirn of the 
withernam, and 
mtiy be nwisuit- 
ed for not ap¬ 
pearing. 


Replevin and Homine Beplegiando. 

appeal. Yet note; Upon his default a new capias lies 
against him. So in this case, if before the witfiernam the 
defendant had pleaded non cepit,, that had stopped the wi¬ 
thernam; but if that had been found against him, the im¬ 
pediment was removed, and a withernam should have gone; 
so here, if after the withernam he plead non cepit,, which is 
found against him, and he is not rendered, a capias in jei- 
themam lies against him, as well as process against his bail; 
for there is nothing to hinder it. Vide 8 H. 4. 2. T, 
Mainprize 23. 

The plaintiff’s counsel seeing that by the opinion of the 
-Court the defendant could not be bailed, unless he pleaded 
non cepit,, would not deliver a declaration; which the 
Court said was putting a difficulty upon them; and upon 
this, in order to nonsuit the plaintiff, the question was, 
Whether the plaintiff was demandable upon the loithemam? 
Also there was a former question, Whether he might be 
bailed upon the habeas corpus before the return of the wi- 
tkemcmil 

As to the last point the Court held, that before the re^ 
|urn of the withernam Hie di^fendant could not be bailed; 
and so it is of an appeal of murder, the defendant ought 
not to be bailed before the return of the writ; and though 
this haabeen done in an'appeal by some judges, yet per Holt,, 
C. J. It was done minus rite; he would not therefore al¬ 
low bail before tile return of the withernam, and said, that 
ill a homine repiegiando after an elongata returned, if the de¬ 
fendant comfit in gratis, and pleads non c^it, he shall not 
be put to final^bail; (ratio videtur esse, because hereby the 
withermm is estopped or suspended;) but i^^he comes in 
custody i?|>on a capias in withernam, he must give bail, and 
cannot be admitted to that till he call for a declaration, 
and plead non cepit. 

As to life other point, the Chief Justice said, that when¬ 
ever a writ is awarded, which is returnable, the retorn 
day is a day to both parties to appear, ,and though the 
writ be returned not served, the defendant may appear to 
prevent any ifl-^consequence: As to prevent a capias, 5 E. 4. 
69. So her© to save himself on a withemunh. Respond, 57, 
7 E, 4. 5. Upon a distringas proximas villas, &fc. the de- 
fendanbil^ve no day, yet they may appear and traverse. 
In a corntnoo replevin the original gives no day, for that 
is vicovMel; so is the alias, but the pluriea is returnable 
here; aaal though there i«>^ no summons nor attachment 
in the writ, the day of the return is a day to the 
parties, and the entry is, that the defendant attachiatus 
est ad respondknd. de pPito quare cepit, S/c, And the reason 
is, because though in truth there was not actually an at¬ 
tachment, yet virtually, and in consequence of law it is 
so, he being bound to appear upon the peril of a wither- 
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nam. And though the plaintiff be absent, he may make 
an attorney. Hereupon he was called and nonsuited, for 
otherwise the defendant might lose his liberty for ever hy 
such a contrivance. 


4. HORN r. LEWIN. 

[Hill. 12 Will. 3. B. R. 1 Ld. Raym. 639. S. C. Fortescue 

233. S. C.] 

IN replevin the defendant made conusance for 100/. dc In a pica in bar 
redditn onerat. in aretro pro mw anno. The plaintiff as to 

- rcplenn, 

301. pleads dc injuria sua propria absque hoc quod juit in the money ought 
aretro^ and as to the other 50/. that he was ready on the 
land till sun-set, and none came to receive it, and th?it he 3 saik. 273 , 344 ] 
is still ready to pay it, and brings the money into court. 356^ 
Defendant demurs specially to the first plea, quia aUingit vi.po8t696,s97. 
ad, generalem exilum. And as to the other 50/. he takes it Raym. 4i9. 
out of court, «Sr pro dampnis dicit piod non obtulit^ ^c, and J Vent422. 
upon this the plaintiff demurred. De injuria sna 

The case being several timeo spoken to, it was held, 

Isl, That dc injuria sua propria^absq, hoc, ^c. was an amounts to tfw 
impertinent and round-about way of pleading the general general issue. 

“■ isWe, and that it amounted to no more than the general 
issue, riens in arrere, and consequently was ill upon a spe¬ 
cial demurrer: Also this traverse put the defendant to an 
unnecessary replication; tfierefore as to the 50 /, it was 
clear for the defendant. 

2diy, As t^ the other 50 /, The Court held, 1st, that the ^ 

bare paratus was not sufficient, and did not amount to a 
• tender without an Jblulit, and therefore his being ready on 
the land, since he did not tender (tie rent, did iiot oblige 
the grantee to demand the rent before he made distress. 

Hob. 207. 1 Veil. 322. And so the distress was lawful Raym. 419 . 
without a demand, and then the avowry or conusance of 
the defendant stands unanswered, 2dly, the profert of the 
money was impertinent and idle. Keil. 20. Op. 227. 

2 E. 4. 25. Pi, 15. 2 Cro. 126. In debt upon a bond, 

there might he a profert, to save damages; because there 

the money is the thing in demand. But it cannot be in 

an avowry to a replevin, because the avowry is to justify 

the taking the cattle; and wJiether the money is paid or 

not, is not the question; hut if the distress was rightfully 

taken, the avowant4nust have a return; if wrongfully, he 

must answer the plaintiff’s damages. If then the profert Vide H. Bl. S*. 

was superfluous, so was the avowant’s accepting It, and 

judgment must be given for the avowant on the avowry, 

by which it appears that rent was behind, and the distress 

lawful, and to which there is no sufficient answer. 
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OSi 

5. PRATT r. RUTLITH. 

[Trin. 13 Will. 5. B. R. Vide this case, title dvowry, pi. 6. 
' page 95.3 

OF properly chimed in replevin^ 6 Mod* 69, 81, 139, 140. 
1 Lev* 90. Lutw* 1316. 


REQUEST. 


FITZ-HUGH I!. DENNINGTON. 

^Micli. 3 Anil. B. R. 2 Ticl. Raym. 1094. S. C .3 

Cmdition to do DEBT on a bond, with condition, reciting, that the 
ofrevMyeara^^ plaintiff was apprentice to the defendant for seven years; 
upon request; otid that if the defendant at the end of fcvcii years should pro- 
made on”the last released from the joiners'* company {if requested) 

day. See 1 Lev. then the bond to be void* The .defendant pleaded, that at 
Faresi He 144 scven years or afterwards hucusq; he was not 

Aieyn25. Sty. requested. The Court held a request necqssary, for the 
le’ ^^Cro*i 79 ^ collateral thing; and as it is part of 

280 . 2 Cro. 183 | the Condition it must be averred. And here a request 
6^. 6 Mod. within the seven years, when the thing was not to be 
1 Saimd.’s^ done, sh^l not be intended per Cur. Afterwards this 
1 Roi. Rep. 374. was moved again by Broderick, who urged that the de- 
69 fendant should have pleaded that he was not requested 
generally, and that the request might have been before the 
end of the seven years. Et per Cur* It is not to be done 
post finem, but ad finem, and the end of a thing 'is always 
part of that of which it is the end, and he was to be made 
free the last day of the seven years, and should have re¬ 
quested some convenient tinpe in that day, that thfe other 
might have a reasonable time to do it in. Adjudged on a 
writ of error of a judgmentrln the Marshal’s Court for the 
plaintiff, and the judgment reversed, per tolam Curiam* 
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VWe 1 Lev.'68. 
85,289. 2 Lev. 
198. 3 Ijev. 
363,366. S. C. 

6 Mod. 277, 

259. 3 3alk. 
309. Holt 68. 




RESCUE. 


See Cro. Car. 
109. Cro. Jac. 
345, 486. 

2 Hawk. P. C. 
139, &c. 


1 /' DOMINUS REX r. BELT. 

[Mich. 8 Will. 3. B. R.] 

IN the case of a rescue there are two ways of proceed- Where the res¬ 
ing: If the rescous is returned to the philazer, and process *** **“ 

of outlawry issues, and the rescuej- is brought into court, affieSvita^^ide 
I/e shall not be discharged upon affidavits; but where upon P*-3- inf™- 
the return of a rescue an attachment is granted, and the 
party examined upon interrogatories, upon answering them 
he shall be discharged. 


2 . ANONYMbUS. 

[Trin. 12 Will. 3. B. R. 1 Ld^ Raym. 589. S. C .3 


See Ray. 161. 

1 Ijev. 214. 

2 Lev. 26, 28. 

3 Lev. 46. 


T HE sheriff returned virlutc brevis mihi direct, feci Tear- Return that the 
' fSSni, A. B. ballivis meis qui virtute inde ceperunt the de- 
fendant ^ in custodia mea habuerunt quousq; such and such the aUeriff, and 
recusserwit him custodia^ baliivorum meonim; And Mr. 

Eyre moved to quash it, and it was quashed per Cur. For ^dy^of the iSii- 
per Holt, C. J. When the bailiffs have arrested the party, iffs, ill for re- 
he is in fact and in truth in their custody; hut in law, he 
is in the custody of the sheriff. An answer either way is 432. Post 589. 
good, viz. that he Was rescued out of the bailiff’s custody, Lutw^i’so^^ 
or that he was rescued out of the sheriff’s cust()%; but to 6 Mwi. 211 . 
say he was in the custody of the sheriff, and yet rescued 3 Mod. Ii4,ii5. 
out of the custody of the bailiffs, is repugnant. 


3. ANONYMOUS. 

[Hill. 3 Ann. B. R .3 

UPON an affidavit of a* rescue, an attachment was Attachment for 
prayed against the rescuer% and this was a rescue upon uMn"^ 
mesne process; but denied; for per Holt, C. J. The res- fffidavita. Vide 
cue must be returned upon the writ, and the motion and str.^531. Pine 
attachment founded upon that; but it is never the course 
to grant it upon affidavits. 

Sir Samuel Astry said, it was the cmistant course upon ®®* 

the return of a rescue, to set four nobles fine upon each ^ ' 
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Hbstitution. 


offender, and that he had it from Mr. J. Twisden, Hill. 
11 Will. 3. B. R. Vide 2 Jo. 198. (a) 

See 6 Mod. 141. a difference where it ts on mesne process, 
and where on an execution. 

(a) In Rex v. Elkins, 4 Bur. 2129., Court in that case fined the defend- 
laord Jtfansjield said, that this seemed ant 5 1. In Rex v. Mway et at., marg. 
to be a. strange rule; it puts all res- ibid, the Court set a'fine of only 6s. 
cues, in all cases, and under all cir* 8 d. each, 
cumstances, upon the same foot. The 


RESTITUTION. 


1. REX ^ REGINA i;. LEAVER. 

LTrin. 3 W. 8g M. B. R.] 

IN an indictment of barretry, the defendant was con¬ 
vict and fined 100/. which was levied by the sheriff, and 
paid into the hands of the collectors; afterwards the judg¬ 
ment w<|s reversed. Pemberton moved for a rule for resti- 
s Le'v. tution against the collectors. Holt, C. J. It cannot be, for 

1 siww^i party to any record here. You ought to sue 

Comb”^47, S 8 . ®at a special sci. fa. and make them partics^s in 1 Cro. 
Skin. 32. ’Tern. 328., hut .this hc also doubtcd, saying this case differed. 

He Mt this case: A recoverer in ejectment is disseised, 
or makes a feoffment; afterwards the judgment is revers¬ 
ed: Willli writ of restitution lie ? He said it would not, 
because the disseisor or feoffee are strangers to the record, 
which Pemberton agreed. If a feme recoxer damages and 
then marries, and the judgment is reversed, restitution lies 
against her and her husband; but they are parties. And 
the motion was denied. ’ 

2. DOMINUS REX TOSLIN & AL. 

[Hill. 10 wai. 3. B. R.] 

R«stitotioQ de- A AMOTION was made for restitution, upon quashing 

inquisition of forcible entry; the case was, that the les- 
forcible entry, Bor arrested the lessee for rent, and while he was in cus- 
lewe for years tody entered the hoilse under pretence of forfeiture by a 
proviso in the lease; but the motion was denied, be- 
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eause here appears a title standing out; which he shall not 
void by sinister means, but ought to pursue his remedy by 
ejectment according to law. Otherwise, had no title ap¬ 
peared. • 


3. DOMINA REGINA r. WINTER. 

[[Pasch. 4 Ann. B. R-j 

UPON a motion made by Mr. Broderick for a procedendo 
in a case of an inquisition taken by justices of peace, 
and a forcible detainer found, and a warrant granted by 
them to restore the possession, which was suspended by a 
certiorari * issued out of this court, it was said by Holt, 

J. That if the party against whom the inquistion was 
found could traverse the force, that was always a reason 
to stay restitution; nay, that it had been held a supersedeas 
to the awarding restitutionj and that it was so in Sir 
Richard Bray’s case: There an inquisition found a forcible 
entry: The defendant offered immediately before the jus¬ 
tice to traverse the force, the justice refused the traverse 
and granted restitu^fon; and Kelyi^e, C. J. granted re- 
restitution. He said also, that all inquisitions of office arc 
of common right traversable; so i% a distringas proximas 
villa tas, in case of pulling down hedges in the night, on 
I'he statute of West, 2 . though the statute mentions no such 
thing. And if in case of an inquisition of forcible entry 
taken before a justice of ppace, the defendant tenders his 
traverse immediately, the justice must adjourn to another 
day, and avgprd process to return a jury. Powel, J. said, 
that in the case in Dytr 122 . a traverse of the ii^ctment 
was held to be a supersedeas only at election, ^nt ^^rly 
it had been held aft^absolutie ; And sara also, 

that if H. license another to* enter* into his lafiH and take 
the profits, it is a lease at will; and if the ^ceit^ #ili8 
for a year, it is q lease for a 3 tear; otherwise of a! j^c^se 
to hunt. And if H, license another to cmne upon "tiis 
dock (which was the principal case), an^ cagTy on his tri^, 
it is a lease; because it is all the proper ptoits of 
Note; Trin. 11 W.S. versus Scarlet,' (po¬ 
tion was, viz. Whether re- restitution i^ould be grimed, 
because the justice bad refused tp traVej^ to ||iinqi]rsit^n 
of forcible entry? But not resdlved. 1 2S7. 2 Rxh. 

671. Dy, J22. Sty, 359, 360^ werd cited. 


Cro. El. 466. 

1 Leon. Gas. 461. 
Vide Dalton, 
e. 132. 1 Hawk, 
c. 64. s. 47. 


Traverse to in¬ 
quisition of forci¬ 
ble entry is a sd- 
porsedeas to res¬ 
titution. S. C. 
Holt 324. Vide 
1 Hawk. c. 64. 
s. CO, 62. 
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Hep. Temp. 
Hai^. 17i. 
Str. 474. 
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nftfi 

videcro.j.c. 4. anonymous. 

246,698. 

Cro. Car. 328. [Pasch. 4 Ann. B. R.] 

Where the roo- WHERE the plaintiff has execution, and the -money 
a judgma^p-” levied and paid, and that judgment is afterwards rever- 

pears by record sed, there, because it appears on the record that the money 
tuUon^8hdi*te^*" the party shall have restitution wiAout a scire fa~ 

T»ithout a scire cias^ and there is a certainty of what was lost ; otherwise 
facias ; other- where it was levied but not paid; there must then be a scire 
edoniy. /actfls, suggesting the matter of fact, ri2. the sum levied, 
<J-c. But where judgment is set aside after execution for 
irregularity, there needs no scire facias for restitution, but 
an attachment shall be granted upon the rule for contempt, 
if there be not a restitution. Per Holt^ C. J. 


RETORN OF WRITS. 

\Vide title Writ8.2 

1. WILSON r. LAW. 

[[Mich. 6 W. & M. B. R. 1 Ld. Raym. 20. S. C.^ 

brought an appeal of murder against John 
Cro!^ELi3. lulling his brother JRobert and declared 

4 Mod. a|p/i^t him. The defendant prayed oyer of the writ. 

287 . 2U0I.459. letum; and having oyer, demurred to the writ and 
re^m, and the felony pleaded over, not guilty. Ex¬ 
ertion was t^en, Ist, That the writ commanded the 
Sheriff cSlads, Johannem Law^ i^c., («.nd the sheriff 
hr ^tunvad esttachiari fed. This they pretended was no 
apiRrer to tlm w^j^t, injunction whereof is personal; 
biuyt Co|gft held It well enough, for the sherin was not 

brnd to it in j^rsou, but might do it by his bai¬ 
liffs. Iher 241. 2 Jm. 4^7* what the bailiffs do 

by the meriff’s warrant, iS'done by the sheriff, nam gut 
fadt per aliutf^fadt per se. If he had returned attachiaiua 
est, it had bden goc^. Caplus est is a good return to a 
capias^ Kitch, 258.; fpf if there is the substance, it is no 
matter for form, as 1 H, 6 . 6. a sdre fadas was returned, 
sdre fad A. B., without adding infra nominal ,; yet, be- 
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Vide 4 Le<»i. 
Cas. 69^145, 
2 ^. Cro. El. 
310. Cro. Car 
189. Poet 699. 


Attach, feci 


Keversion. 


cause it was said to be ^iTiute brevis prcedkl, prout mihi 
prcBcipitur^ it Was a^udged good. 

2diy, The sheriiT returned, ita quod corpus ejus paratum 
habeo ubiamq; and it was objected this was noiftense, and 
also impossible. Sedper Cur, The return is good without 
it; it is therefore but surplusage, which will not vitiate a 
writ or indictment, much less a return, which requires not 
such preciseneISs in form. 3 Cro, 893. 2 Ro. 460. 

See more of this case, title pL 2. pag. 59. 


2. PALMET PRICE. 

[Mich. 7 Will. 3. B. R] 

AN action was laid in Staffordshire, and judgment for 
the plaintiff; he sued out a Jieri facias with a testatum into 
Worcestershire; and now it was moved that this was ir¬ 
regular, and ought to be set aside, because no fieri facias 
had ever gone into * Staffordshire; and the sheriff of Staf¬ 
fordshire made affidavit that he never returned any fieri fa¬ 
cias in the cause: Sed non allocatur; for fieri facias upon 

which the testatum is founded, is returned of course by the 
attornies themselves, as originals are; if you search the 
-^tt*you may find one, and that is sufficient. 


REVERSION. 


• ABBOT r. BURTON. 

[Trin. 7 Ann. C. B. Comyns 160. S. C.] 

• 

J, S, being seised in fee of certain lands descended to 
him a parte matema, covenants to levy a fine there<ff to 
Ji, and. B, to the use of them and their heii^ to the in¬ 
tent that a common recovery should be sufiered against the 
■aid conusees to the use of J, 8 , for life, remainder to Ws 
wife for life, remainder to hisffirst, second, and third sons 
in tail, S/’C., remainder to the right heirs^of J. S, The 
fine is accordingly levied, and then the common recovery 
is suffered against the conusees of the fine, as tenants to 
the prcecipe with voucher of J, S, Afterwards J, S. and 
his wife die without issue, and the lessor of tb^ plaintiff 
Salkblo, Yol. II. 37 


Sarplutt^ in 
return rejected. 
Vide ante 430, 
432,436,586. 


, 1 . 


Process vhereo* 
to ground tafta* 
turn is returned 
by the attorney 
of course. Ante 
515. 1 Barnet 
138. 2 Bam. 
169. 
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3T.R.658. 


Vide ante Re¬ 
mainder, page 
576. 1 Saund. 
260,261. 

1 Salk. 231. 

3 Lev. 94, £09, 
233, 406. 


H. seised of land* 
a parte materoa, 
limits several 
estates with re¬ 
mainder to the 
use of his right 
heirs. Theneir 
a parte matema 
shall have it, 
being the ancieni 
use. 2 Mod. 
286. 1 Co. 105. 
Cro. Car. 161. 

2 Lev. 60,79. 
Cro. Elia. 727, 
840,79«.S.C. 
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Keversiojt. 


Rep. A. Q. 181. 
Show. 9a. 

1 Inst. 73. 


Xo dilTerence 
between express 
and implied use. 
Post 675, 676. 
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Vide ante 567, 

m. 


is heir of <S. a parte matema, and the defendant heir- 
general, This matter being found upon a special verdict 
in ejectment, the question was, Whether this limitation 
of the rertiainder to the use of the right heirs of 7. S. did 
create a new estate descendible to the heirs-general, or 
was only the ancient use? And the resolution of the Court 
delivered by Trevor^ C. J. was for the plaintitf, that it 
was the ancient use, and that there was no difference when 
upon the conveyance of an estate any part of the use re¬ 
sults by innplication of law, and when it is referred by ex¬ 
press declaration to the party from whom the estate mov¬ 
ed; for there is no reason that a greater alteration should 
be wrought in a use which a man by express and plain 
words reserves to himself upon a conveyance of his estatp, 
than when the law makes a construction of this intent to 
reserve it, not from express words, but from other cir¬ 
cumstances and presumptions, which in the consideration 
of law do as strongly and manifestly declare his mind: 
And for this was cited the case of Godbolt and Freestone^ 
3 Lev, 406. 

But the difference whereby that case was endeavoured 
to be distinguished from the case in question was this: 
That was upon a feoffment to the use of the feoffor for 
life, remainder to his first, second, and other sons in tail, 
remainder to the right heirs of the feoflbr; and adiud i>^ed. 
that this l eniainder was to the heirs of the feoffor a parte 
materna, according to the ancient estate and use which the 
feoffor had before the feoffment: And the reason Avas, be¬ 
cause this remainder of the use did arise out of the estates 
which immediately moved from the feoflbrg and was no 
more thah what the law wouid have reserved, if no use at 
all had been declared of the remainder. But in the pre¬ 
sent case, the use limited in remainder to the right heirs 
of J. S. does not arine out of an estate that moved imme¬ 
diately by that conveyance from .7. -S., but out of the estate 
of the conusees, who were seised in fee both of the estate 
and use by the fine, and did by the common recovery con¬ 
vey over that estate, out of which aW the new uses and the 
remainder in question arose. To this the Chief Justice 
gai4» that the fine and common recovery were both to be 
taken as one entire conveyance (a), consisting of these se¬ 
veral parts, and directed as to the use of them by the same 
covenmitjB. That though the conusees had a seisin in fee 
of the estate and use vested in them by the fine fora spe- 
ml purpose^ ^d upon that seisin the common recovery 
was had, and, in strictness the estate passed hy it was her 
estate; yet upon consideration of the whole conveyance 
the estate did origiadlly move from J, S, who was the cor. 


(a) Fide Cro. Jac. 643. 2 Burr. 1134. 4 Burr. 1952. 
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nusor of the fine; and for that reason, if there had been 
no limitation at all of this remainder of the use upon this 
recovery, he took it to be very clear, that so much as re¬ 
mained unlimited should result to the conusor and his 
heirs, and not to the conusee, in whom the estate was not 
vested with a purpose to create him any interest, but in 
ordpr to forward and complete the conveyance of the con¬ 
usor's estate, which was taken as one conveyance; then 
docs the use limited upon the common recovery as prop- 
- eriy arise out of the estate that moved from the conusor of 
fine, as if he had made a feoffment or fine, or any sin¬ 
gle conveyance to that use. Judgment for the plain¬ 
tiff (o). 

JVote: Eslates-tail cannot he barred where the reversion is in 
*he Cro7im. Raym. 358. 

(a) Vide Doe ex dem. Crow v. Baldwere, 5 T. R. 104. Note to Price v. 
Langford, ante 337. 


REVOCATION. [39S] 

See 1 Lev. 86. 

2 Lev. 149. 

dm. Jac. 487. 

3 Lev. 213. 

1 Show. 89. 

i. • HITCHINS V. BASSET. 

[Trin. 5 W. & M. B. R.] 

IN ejectment, the jury found a special verdict:"That Sir Special verdict 
H. Killigrcw being seised in fee, made his wiH, and devised 
his lands to B. for life, rem§iinder.to C. in fee; they find afterwards the 
likewise that Sir H. Killigrew made aliud teslamenlum in 
writing; but what were the contents of that will they do imports not a re- 
notknow; The question was, if the first will was revoked? 

Finch argued, that every later will is not a revocation, 174. lo do. 86 . 
for a man b^^one will may dispose of one acre, and by 
another will of another acre: So if a man purchase lands sMod. 2(&. * 
after he has made his will, he need not make his wilKpver 1 Show, 637. 
again, but make another will as to these. Vide Cro. Oar. ^ 

293. I'herefore this other will might be of other lands, 
and no revocation, and the aliud testamentum might be no 
revocation, but might be consistent. Cro. Eliz, 721. Cro. 

Car. 24. Levinz contra argued, that revocations are fa¬ 
voured, because they are in the nature of restitution to 
the heir, and all restitutions are favoured. Vide Dyer 
310. Moor 429. 1 Roll, 614. A deed of feoffment with¬ 
out livery, a bargain and sale without inrolment, a grant 



Revocation. 


m 


of a reversion without attornment will revoke a will, and 
yet these are void acts; but the reason is, that it appears 
now it was not the testator's intent that it should remain 
feis will, the first will must be supposed to be perfect and 
include all; and if a man claims by devise, he must in 
pleading say, that the testator by his last will devised, 

44 Jiss, 36. 2 Ric. 2 . 3. 6. But the Court were of opinion, 
that it was no revocation, and the alitid testunicntum might 
concern other lands, or no lands at all, or be a confirma¬ 
tion of the former: And the judgment was afterwards 
aflirmed in the House of Lords. Vide Hard, 374. ParL 
Cases 146. (a) 


(a) In the case of Qoodright ex dent. 
RMfe V. Harwood, 3 Wils. 497. it was 
found by special verdict, that the tes¬ 
tator made and duly published ano¬ 
ther will, the disposition whereof was 
different from the disposition in the 
former, but in what particulars was 
unknown. The Court of C, B. held, 
that the first will was revoked; but 
the judgment was reversed in R. B. 
Cowp. 86 ,, and the judgment of re¬ 
versal affirmed in the House of I,ords, * 
7 Bro. P. C. 344. Mr. Powell ob¬ 
serves, that if the jury find expressly, 
that the disposition made by the se¬ 
cond will is inconsistent with the de¬ 
vises contained in the former, that ap¬ 
pears to be a sufficient ground to de¬ 
cide the latter a revocation. Essay on 
Devises, 541. Wherever there is an 
alteration in the legal or equitable es¬ 
tate of the devisor, a will is revoked, 
Burgoi^jw V. P'ox, 1 Mk. 576. Ben- * 
Ttett V. TTade, 2 ,dtk, 525. Barley v. 
Barley, 3 Wils, 6, 7 Bro. P. C. \7T. 
Ld. Einceln’s Case, Sho. P. C. 154. 

<Ab. 411. 2 Freem. 202. Pollen v. 
Smhand, Mq. 412. Sparrow v. 
Hardcastle, 5 ,Stk. 799. Amb. 224. 
Bister v. Bister, 3 Xev. 108. Mar- 
tffood^. Turner, 5 Wms, 165. Lutwich 
V. Mytton, 1 Mol. Ab. 614. Hick v. 
Mors, Amb.2\ 5. Vide Parsons \.Free¬ 
man, 3 Atk. 741. Rider v. Wager, 2 
P. Wms. 329. Cotter v. latyer, id.624. 
"Vyhere a will is made between the ma¬ 
king a tenant to the praecipe and suf¬ 
fering a recovery fiiereon, or between 
the surrender and adnfittance to a co¬ 
pyhold, it is good, as the subsequent 
acts relate to the prior, Sedwin v. SeU 


win, 2 Bur. 1131. 1 Bl. Rep. 251. Roe 
e.x dem. Roden y.Griffiths, 4 /ittr.l95k, 

1 Bl. 605. A conveyance of the legal 
estate from one trustee, ^c. to another, 
is not a revocation, Boe ex dem. Gib¬ 
bons v.Putts, Boug. 710. Nor in equi¬ 
ty, a conveyance of the legal estate to 
the devisor having a prior equitable in¬ 
terest, Watts v. Fullarton, cited ibid. 
JVillett V. Sandford, 1 Vex. 178, 186. 
A mortgage in equity is only held a 
revocation pro tanto. Rider v. Wager, 

2 Wms. 6l6. Vide Powell .566. for 
other cases relative to this subject*, tn 
Swift ex dem. JS'^eale. \. Roberts, 3 Bur. 
1491. Lord Mansfield said, construc¬ 
tive revbcations, contrary to the inten¬ 
tion of the testator, ought not to be in¬ 
dulged, and some overst.ained resolu¬ 
tions of that sort had brought a scandal 
upon the law. Iti Roe ex dem. Mhden 
V. Griffiths, 4 mir. I960, he expressed 
an opinion nearly similar; and in Boe 
V. Pott, Doug. 721. he said, all revo¬ 
cations which arc not agreeable to the 
intention of the testator, are founded 
upon artificial and absurd reasoning. 
Ttie absurdity of Lord Lincoln’s case 
is shocking; however, it is now law. 

In Eccleston v. Spoke, Carth. 79. 
Comb. 156. 1 Sho. 89. Holt 222. it 
was field, a will duly executed was 
not revoked bv another instrument, 
purporting to be a will in favour of 
the same person, but not attested 
by the witnesses in the presence of 
the testator, but published by the 
testator in the presence of the wit¬ 
nesses, which is sufficient in case of 
a bare revocation. And in Onions v. 
Tyrer, 1 P, Wms. 343. Prec. Ch, 459. 
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2 Vem.74\. Gilb. Rep.Eq. ISO. where, 
in addition to the circumstances last 
mentioned, the first will was cancelled 
by order of the testator, it was held 
not to be revoked; the cancelling be¬ 
ing upon a presumption that the later 
will was good and duly executed. In 
Ootkdght ex dem. Glazier v. Glazier, 
4. Hur. '2512. iif was ruled that a first 
will, remaining in the testator’s pos- 
sessi^p uncancelled, was not revolked 
fiy a second, which was cancelled by 
the testator. In Burtonshaw v. Gilbert, 
Cowp. 49. where the testator executed 
a will, and a duplicate which he depo¬ 


sited in the hands of another person, 
and afterwards made another will, the 
second will, and that part of the first 
which he retained in his own posses¬ 
sion, were af his death together cancel¬ 
led, and the part which he deposited 
with the third person, had, at his re¬ 
quest, been returoeil.. and was in his 
possession uncancelled ; the first wiU 
ruled to be revoked: The Court agreed 
that cancelling was an equivocal act, 
and in order to make it a revocation it 
must be proved quo animo it was done. 
Vide Bibb ex denu Mole v. Thomas, 2 
Bl. Rep. 1043. 


2. LUGG r. LUGG. 


[Mich. 8 Will. 3. B. R. 1 Ld. Rajm. 441. S. C.] 

BEFORE a Commission of Delegates. One being sin¬ 
gle, made his will, and devised all his personal estate to 
J. S. afterwards he married and had several children, 
and died without other will or disposition, and now coram 
DeJegdtis, of which * Trchy., C. J.»was one, it w^as ruled, 
that there being such an alteration in his estate, and cir¬ 
cumstances so different at the time of his death from what 
they w'ere when he made the will, here was room and pre¬ 
sumptive evidence to believe a revocation, and that the 
testator continued not of the same mind (a). 

For Revocation of Uses., &lc. Vide 1 Co. 112, 173, 174. 
G Co. 33, 34. 10 Co. 8G, 143. Cro. Car. 472. Chan. 

Cas. 242. 2 Lev. 149. 


Wi!! of personfll 
estate presittned 
to be Invoked by 
flUerHtion of cir- 
cum.stances. 

A'ldc t Salk. 

257. S. C. Cases 
B. R. 236. 

Vide 2 Sho. 242, 
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(a) The rule in this case lias been* 
confirmed by many subsequent deci¬ 
sions, and the courts of common law 
having adopted thfe principie from those 
of civil law, the cases decided in ei¬ 
ther of those courts are reciprocally 
considered as authority in the others. 

The doctrine of revocation of a 
will by the alteration of circumstances, 
IS established to extend to devises of 
lands by Brown v. Thompson) 1 Eq. 
Ca. ^b.4i3. Christopher v. Christo¬ 
pher, 4 Bur. 2171. n. 2182. Sprang v. 
Stone, AmbLT'HX. Dgeex dem. Lanca¬ 
shire V. Lancashire, 5 T. R. 49. In the 
last case the rule was extended to the 
birth of a posthumous child, and the 
Court were of opinion that the princi¬ 
ple is not BO much an intention to alter 


the will,arising from the circumstances, 
happening afterwards, as a tacit con¬ 
dition annexed to the will itself, at the 
time of making it, that the party does 
not then intend that it should take ef¬ 
fect, if there should be a total change 
in the situation of his family. 

The marriage and birth of a child, 
must be both subsequent to the making 
the will, in order to pifoduce a revoca¬ 
tion, Shepherd v. ^epherd, 5 T.R.5 1. 
11 . Ward v. Philips, cited ibid. Getson 
V. Wells, cited Ambler 490. Vide 
Wellington v. Wetlington, 4 Bur. 
2165. Jadcson v. Murlock, Amb. 487. 

In Thompson and Shepherd, AmhUr 
490, in marg. marriage and having 
children were held not a revocation 
of a will made by a widower who 
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by a former wife had cliildren, living at 
tne time he made his will. 

In Gray v. MtJiam, cited in Jackson 
V. Hurlock, Jiinblrr 490. it was held 
that the presumption of revocation was 
repelled by the testator having made 
a provision for his children by settle¬ 
ment before marriage. In Jackson v. 
Hurlock, Tjord Js^'ott ingham was of the 
same opinion. 

Vide Brady, lessee of JV*orris, v. Cu- 
hitt, Doug. 31. In that case a person 
devised part of his property to certain 
uses. He afterwards made a settle¬ 
ment, limiting other lands, of the an¬ 
nual value of 1230/. (subject to a 
jointure on his intended wife) to him¬ 
self in fee ; and then married and had 
a child, subsequent to whose birth he 
referred to the will as a subsisting in¬ 
strument ; and it was ruled not to be 
revoked. 

The following note, relative to this 
subject, W'as taken by the Editor: 

‘‘6th May 1793. 

“ In the Phekogative Court. 

« Wright against JS'eiherwood. 

[rrT’ makes a will,leaving some legaci('<;, 

'ami appointing'bis wife rcsidiwiT legatee ; 
^he ilietl, leuMog seveial eliiUli’en. lie 
jmriiei! again, an<i lia<J one «.hil<l Uy liis 
s.'e,on«l wife. Afterwards Jl. with his 
w lie anil all hiscliildi'en {terished by ship- 
w Ti'ck. Tlie will is not tetuked.j 

This case arose on a question. 
Whether the will of George Mether- 
wood, deceased, was or was not re¬ 
voked ? 

“ On the 24th Jane 1783, the de¬ 
ceased married Elizabeth Lomaoc, 
spinster. On the 8th of Octofier foil ow¬ 
ing he made his will, whereby he charg¬ 
ed his real estate tyith the payment of 
debts and le^ciea, if his personal 
should be de&ient. He gave some 
pecuniary and specific legacies, and 
bequeathed the residue of his personal 
estate to his her maiden name 

Elizabeth l^maiiir,anddevi|ed the real 
estate to her for life, remainder to one 
Joseph JV'etherttmtd $ he appointed 
Wright, the party, executor of his 
effects in En^nd, and another exe¬ 
cutor for his effects in the West 
Indies. 


“ Afterwards JSZixa6ef/t died, leaving 
several children by her husband. The 
testator married the sister of his former 
wife, and bad issue by her one son. 

“ The said George jyietherivood em¬ 
barked for Englandirom Jamaica with 
his wife, her son, and all the chil¬ 
dren by the former marriage. The 4»ip 
in which they embalmed was never 
afterwards heard of, and was admit¬ 
ted to be lost. 

“ The will was proved by the exe¬ 
cutor in England, in common form, 
and he was afterwards cited by the 
next of kin of the deceased to prove 
it in solemn form, or to shew causa 
why it sliuuld not he declared invalid. 

“ The facts were admitl(!d on both 
sides to be as above stated. 

“ By the inventory the property of 
the deceased appeared to amount to 
about 80()0Z. The legacies amounted 
to rather more tlian 200Z. 

“ Sir William Scott tank Dr. mcholl 
in support of the will.—'The will in 
.this case was not revoked by the se¬ 
cond marriage and the birth of a cliild ; 
for although it may be admilted iis a 
general principle, that these circum¬ 
stances do revoke a will, on the pre¬ 
sumption that upon.«5uch a total altera¬ 
tion of circum.stances the testator did 
not continue to have th^. same inten¬ 
tions ; that presumption is liable to be 
repelled by circumstances. If it ap¬ 
pears to be his intention that the will 
.should, stand, marriage and the birth 
of a child will not destroy it. 

“ All presumptive revocations arc 
stricti juris, and must be wholly in¬ 
consistent with the deceased’s inten¬ 
tion to dispose of his property accord¬ 
ing to the will. 

“ The general principle of these re¬ 
vocations is, that when a person has 
contracted such new obligations and 
relations, it cannot be supposed that 
he meant to adhere to his former dis- 

E osition. That principle is recognized 
y all the cases upon the subject, and 
they all proceed lipon the ground of a 
total alteration in the testator’s circum¬ 
stances ; but if there is not a total alter¬ 
ation, the implication is repelled. 

" No case can be stronger against a 
revocation than this. When he was 
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married he made a will, by which he 
bequeathed some small legacies, and 
disposed of the rest of his property to 
his wife. This might be in confidence 
that she would take care of any chil¬ 
dren he should have by her. The wife 
dies, and the residue becomes lapsed. 
He"'O'wxries again, and his fortune will 
take theSmme c'ourse in point of sub¬ 
stance as tf'he had made no will. The 
f p.\y leg arits will belong to the persons 
to whom Hhey were given, and the 
residue would be subject to the statute 
of distribution. 

“ There are cases in which it has 
bben held, that this alteration of cir¬ 
cumstances did not amount to a revo¬ 
cation ; where the alteration was not 
such as to make the Court say, the 
testator could not in duty adhere to his 
will. Such was the case of Jiroivn and 
'Thompson, 1 /?</. Ca. Jib. 413., where 
it was held that the alteration of cir¬ 
cumstances was not sufficient to 
amount to a revocation ; for no injury 
was done any person, and those whom 
the testator was bound to provide for 
weri taken care of (1); which case is in 
substance the same as this; the great 
bulk would go to the wife and children; 
all the new relations are fuMy satis¬ 
fied ; and there is no probability of the 
testator's no4 intending to adhere to 
his former disposition. In Brady v. 
Cubitt, Uoug.Vj^ —38., it is said by 
Lord jMansJield, “ that upon his recol¬ 
lection there was no case in which mar¬ 
riage and the birth of a child have been 
held to raise an implied revocation, 
where there has nht been a disposition 
of the whole estate.” And although 
that may not essential, it is cer¬ 
tainly very material. Presumed re¬ 
vocations may exist where the residue 
is very small, but it is otherwise where 
a small'part only is disposed of, and 
the bulk remains. In Thompson and 
Shepherd, mentioned in a note to ^mb. 
490., it was held that marriage and 
having children did not amount to a 
revocation of a will made by a widower 
who had children. It was not that 
complete alteration of circumstances 
which implies the revocation of a 


declared intention. A case of Calder 
and Calder, lately decided in the Pre¬ 
rogative Court, does not apply- It 
depended ou its own circumstances ; 
and there was no power to presume 
that the testator adnered to his inten¬ 
tion. That was the case of a will 
made by a widower having no chil¬ 
dren ; he had no view to the relations 
of husband and father. The great 
bulk of his priiperty was left away, 
and there were declarations shewing 
his idea that his property would goto 
his wife and children upon a marriage 
subsequent to the will; and the will 
itself was such as would involve the 
family in endless litigation. Every 
circumstance in that case raised the 
implication, that the will should be re¬ 
voked. No such circumstances exist 
in this case; but, on the contrary, 
every circumstance repels the impli¬ 
cation. 

“ 'J'here would be a very consider¬ 
able provision for the wife and her 
child; and it must be presumed that 
he knew the operation of the will; 
that it disposed of the small legacies 
according to intention ; that the 
residue would be distributable accord¬ 
ing to law; and that his property 
woultl be managed by the respective 
pel suns in whom he had reposed a 
confidence for the purpose. 

“ The advocates for the plaintiff 
having here closed tlieir arguments, 
the judge intimated a wish, that the 
case might be considered upon another 
point, viz. Whether the will (pro¬ 
vided it was revoked) did not revive, 
as the son by the second wife did not 
survive his father f For which purpose 
it stood over till the ISth of May ; 
when the advocates before-mentioned 
argued on that point. In cases where it 
cannot be actually ascertained whe¬ 
ther the parent or the son survived, and 
they perished by the same stroke of 
death, according to the Roman law, it 
was presumed mat if the son had not 
attained the age of puberty, the father 
survived; but if the son had attained 
that age, he had survived the fa¬ 
ther. This presumption arises from 


(1) Vide the observations of Btdh’r, J. upon tikis opinion, iu D»c r. Jjoncathire. 
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the degree of strength supposed to be¬ 
long to the respective parties. It was 
liable to certain exceptions in behalf 
of claims favoured by that law for the 
interest of mothers, and in cases of 
fiduciary behests, and the right of 
patronage. The general rule of pre¬ 
sumption being applied to the present 
case, the child by the second wife be¬ 
ing only about a year old, must be 
taken to have died before his father. 
The question then arises, Whether the 
will, if it was before revoked, was 
revived b^ the circumstance of the fa¬ 
ther surviving.^ 

“ By the Roman law, a will which 
was revoked by the birth of a post¬ 
humous child, did not revive by his 
death, because no change in the fa¬ 
ther’s intention caltin that case be pre¬ 
sumed ; but it was held otherwise with 
respect to the quasi posthumi, or those 
who were born after the will was made 
in the testator’s lifetime. On their 
death the will was restored by the 
Tisetorian law, as upon a new dcsig- ' 
nation of intention. 

“ There is no case where it has been 
held by the law of that, under 

these circumstances, a^presumptive re¬ 
vocation does take place. Tnere are 
two points of time to be regarded in 
considering the effect of the will: 1st, 
The paction: 2d, The consumma¬ 
tion. The will was undoubtedly good 
when it was made. Was it otherwise 
at the death of the testator ? The pre- ‘ 
sumption of the law of England, with 
respect to revocations, is not more 
strong than the agnatio sui hceredishy 
the civil law, nor so strong, for that 
was an actual revocation, and the 
ether is only a Resumption liable to 
be repelled. Thp removal of the 
cause will as stron|^y imply a renewal 
of the first intention, or Mther more 
strongly, on account of me omission 
to destroy the will j but uy the Prse- 
lorian civil law it washel^ that, nmin 
the death of the agnatus, will was 
restored. It ispibstiined* tibit the rea¬ 
son why the testator did not revoke the 
will, was, that he was prevented by 
death; but, if toe child dies first, the 
presumption is, that, not having re¬ 
voked the will, he intended it to stand. 


At all events, the testator intended the 
legacies, on account of which alone 
this dispute is material, should be car¬ 
ried into effect, and that the executors 
whom he appointed should have the 
management of his property: And if 
the Court, on a presumed intent, de¬ 
cides against the will^ the act»»at'in- 
tention of the testator will be defeated. 

** Dr. Batten and Dr. Siva^ey contra. 
Though it may be admitted the*' 
will was originally good, iPis a gene¬ 
ral rule that a will is revoked by T^iar- 
riage and the birth of a child. 

“ In the present case there was a to¬ 
tal change in toe testator’s situatioA, 
from being a widower to becoming 
again a husband and a father;—such a 
total change as to raise the presump¬ 
tion that he did not intend the will to 
stand. It had been decided by Sir 
Geo. Hay, that the cases of a widower 
and a bachelor are the same. There 
is no decision that the quantum of the 
property will vary the presumption. 
It apjiears that the case of Brown and 
Thompson came on firstbefore ^irJohn 
Trevor, Master of the Rolls, who held, 
that the will was revoked ; and after¬ 
wards before Ijord Keeper Wright, 
who wati of a diffet ent opinion on ac¬ 
count of the particular circumstances 
of the case; and Bullerf .1. in JJoe e.r 
deni Lancashire v. Lancashire, 5 T. U. 
49, 61., thought the opinion of the 
Master of the fitolls better than that 
of the'Lord Keeper. 

“ There are some dicta of Lord 
Mansfield, but they are only dicta, in 
Brady and Cnbitt'iXmi. the will is not 
revoked by marriage and the birth of 
a child, if it only coyers part of the 
property. In Doe v. Lancashire, the 
revocation is held to arise from a tacit 
condition at the time of making the 
will.. There may be some cases in 
which the will is allowed to stand,froia 
circumstances repelling the presump¬ 
tion; but nothing is more dangerous 
than to let a panticular equity, arising 
from the quantity of the effects, operate 
against a general rule of law. It 
would intrrauce a vague and uncertain 
method cS decision, and it is better to 
adhere to a known presumption of la‘w. 
The disposition was complete by the 
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win, both as to the real and personal taken place after the son^s death : and 
estate; and the testator has not shewn, it was only upon such presumption that, 
since the alteration in his circum- after an agnatio sui haeredis the will 
stances, any intention to adhere to it. was by the Praetorian law restored. If 
Though the real estate is nut within the the father dfd survive a few minutes, 
jurisdiction ofthis Court, it may afford there is no room to suppose that he 
an argument in favour of the revoca- had time to change his intention. Bkdi 
tion tnat it was wholly devised away, the doctrine of revival is no part of the 

“ As Jo the other point.—It is not to civil law which has been adopted by 
be taken'^ibr granted in this case, even the law of England. There is a C4|^ 
according! to the principles of the Eo- of Harrow and decided in^i||s 

irtlTn'^avv that the child died first, court; it is mentioned in •Sm&Zer^^. 
Tire doctr\ne alluded to goes no fur- From the register it appears, that 
thei than to shew, that when the father wife brou^t no fortune and had a 
and son perish by the same blow of tlement; there was a child who dira 
death, the father is supposed to survive before the testator, and yet the vdfl 
his infant son. But it does not appear was held to be revoked. As a flitter 
that in this case they did perish by the of general learnji^, the Roman law is 
same blow of death. The ship being not adopted in cases by the law 
cast away is all that is admitted ; non oi England, for t^y essentially differ 
constat that they died by shipwreck, from each other respects. 

The general law is, that the will was "Sir IVm. Scott and Dr. J^choll 
revoked: To take the case out of that in reply.—The civil law, upon the 
law, its revival by the father's surviv- grounds which have been already urg¬ 
ing must be shewn on the other side, ed, is clearly in lavoitr of the wiU; and 
There are passages in Dr. ,Zouc/i which, the Court will not a^end to distinc- 
shew', that in testamentary cases the tions between jms j)r<BforiMni andyws 
prei^umption of father or son surviving civile. Jus prmtarium was as much 
IS not adopted. a part of the general system as any 

" By the Roman law, if a will was otner, and in it was the predomi- 
void for the preetyrmission of a child nating and ovet'-ruling authority, 
who afterwards died, the will was not " The case of Barrow and Baxter 
thereby rendered valid ; or, if it was is certainly contrary to the civil law ; 
revoked by the birth of a posthumous and it does i^ot appear if those points 
child, the death of that child did not were adduced, which in this cause 
restore it; and in case of a will becom- have been urged in support of the 
ing void by any subsequent cause, the will. 

removal of that cause did not restore it "With regard to the distinction 
by the civil law, though it was other- which has been made between the Ace- 
wise by the Prseterian law, which was res scriptus and a special legatee, the 
in the nature of a court of equity, and latter was as much intended to be be- 
only prevailed for the sake of the hoeres nefited as the former. 
scriptus, or residuary legatee. In this " It being the established law that 
case, the residuary legatee was dead, the death of a, quasi posthumus revives 
and the ground on which the jus pros- the will, the distance of the interval 
torium interposed fails. Any particu- between his death and that of the tes- 
lar legatees only had the advantage of tator is not material against the pre- 
its revival incidentally, as it was allow- sumption of law. The Court is not to 
ed to stand on account of the general examine by evidence whether there 
haeres scriptus. was an actual change ofintention or not. 

“ Suppose this case*was to be decid- " The law, with respect to revoca- 
ed by tne Roman law, and the will tions by marriage and the birth of a 
were to be restored by survivorship, it child* is, as laid dovvn in Brady and 
could not be restored in the present in- Cubitt, a mere principle of prraump- 
etance, for no alteration in tne father’s tion; and, in that case, all the circum- 
intention can be presumed to have stances must be taken together, and 

Salkeld, Vol* IL -8 



593 X ,Ke\ ocation. 


the state of the property may be very 
material. It is extraordinary, if there 
is any decision that a paper disposing 
of small legacies will be, revoked by 
subsequent marriage, cj'c., that no such 
case appears. The courts have not 
gone tlie length of Lord Manftfii'ld in 
JSradij and Cubitf, by deciding that a 
revocation does not take place if any 
property is left: Hut there is no case 
where marriage and the birth of a child 
ha|f^e been held to amoui^ to a revoca- 
tiihn, if the will was sqch as ought have 

made after these relations were 
ci^tracted^ fairly and without injury 
to ih^ family- 

‘^The disposition in the will in 
question only extetids to a very small 
partof the propel and might be hiir- 
ly made by a per^ having a family, 
the lapsed ^siduiti^ bequest being as 
if it had never existed. 

“ The testator having no wife or 
children at his death, tlie tacit condi¬ 
tion (which in Dot and Lmn-u'ihii e is 
considered as 'the principle of these 
cases) may be fairly consideied as a 
condition that the will should not take 
eftect if the testator should afterwards 
have a wife and childrilfl who survived 
him. 

“ All these cases in the courts of com¬ 
mon law- admit, that the doctrine upon 
this subject is borrowed firom the civil 
law. The Courts have not adopted 
all the minute roles and distinctions, 
but only some of the general princi¬ 
ples ; and there is no principle better 
founded on justice, than fliat if a will 
is revoked by the birth of a child, it is 
revived by his death in the life of the 
father. 

“Judgment of the Court. 

“Sir TFm, Wutms.-—It is contended 
on the part of the n^St of kin, that by 
marriage and the birth of a child the 
will became void by implication of 
Jaw: On the other sitle it is contended, 
that the particular circumstances of 
the case rebut that implication. 

“ It is clearly the general law, that 
a will made by a bachelor is revokfd 
by subsequent marriage and the biiih 
of a child. That there is a diatinctiCm 
in the case mentioned by Jlmbler is, I 
think, a mistake. The principle of 


the rule is, that the change of ciicum 
stances found a presumption that there 
is a change in intention, which may be 
as strong in favour of a second wife 
and family as a first; and it tioes not 
seem material whether the will was 
made by a widower having children, 
or a bachelor. 

“ The more weighty argj^ent is 
drawn from the operation of the will, 
under the circumstances which have 
happened. The testator h^ given le¬ 
gacies which are not very considerable 
and the residue to his wife. That gift of 
the residue became void by her death. 
If he had left a second wife and sob, 
they would have had their share with 
the other children. In liritdy and 
Ctibift it is said by Lord .Munfir'ld 
that there is no case of a revocation, 
where there is not a total disposition, 
intimating, that the ground ot revoca¬ 
tion is an entire deprivation. How¬ 
ever that may be, if there is an ample 
portion remaining after a few legacies 
•to frie,nds, there is no decision that a 
will would be revoked. The principle 
on which the cases have gone doe»not 
militate against such a will. 

“ I'his case is not exactly similar; 
The testator gave the bulk of his pro¬ 
perty to his wife early after marriage 
She lived for several years, during 
which all tlu'r children were born. 
The birth of those cliildren would not 
revoke the will,hrid he miglit mean to 
•leave them in the power of their mo¬ 
ther. She died ; and it is not an im¬ 
probable sup])o?»ition, that he, knowing 
the cflect of the will', suffered it to re¬ 
main. There is a strong ground, then, 
to contend, that, undei* those circum¬ 
stances, the case does not fall within 
the rule lai<l down and established foi 
the revocation of wills. 

“ I was not aware of the case of 
Harrow and Baxter, in which the 
Court seems to tliink the subsequent 
death of the child would not make an 
alteration ; but the point seems a good 
deal like that which hiil been vexata 
qua^ftio in these courts, and brought 
befoire the courts of common law, 
whether a will, which is revoked by an¬ 
other, is set up by the destruction of 
the second. There was a case to that 
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eflfect before Sir Geo. Lee of Hellyar 
and Ihllyar, in which it is held, that 
the will being once revoked remained 
so. There was an appeal to the dele¬ 
gates, but it was never determined by 
them, 'riic case of Glaxiev and Gla- 
xier, 4 Bur. 2513.,was directly contra¬ 
ry tc* that; apd it was held that the 
lirst will was good. 

“ In Brady v. Cuhitt it was laid 
by Bailer,3. that implied revoca¬ 
tions must depend on tlie circumstan¬ 
ces at the time of the te!itator''s death: 
That makes it material to inquire what 
those circumstances were. The fact 
Is, that having embarked, they all per- 
islted. 'riie Roman law has been en¬ 
tered into, and it clearly appears by 
the Prretorian, which is considered as 
the latter Roman law, that the revo¬ 
cation was entire and not presumptive, 
and yet the will was held to revive. 

“ With respect to the priority of 
death, it has always appeared to me 
more fair and reasonable in these un¬ 
happy cases to consider all the parties? 


as dying at the same instant of time, 
than to resort to any fanciful supposi¬ 
tion of survivorship on account of the 
degrees of .robustness; and I rather 
suppose that is what is meant by Dr. 
Zfouch in the passages alluded to. 

“ Then the testator, at the time of 
his death, had neither wife or children. 
Buller,3. says. It is to depend on the 
circumstances at the time of the testa¬ 
tor'death: There is no circumstance 
to raise a presumption that he intend¬ 
ed at that time that the will should be 
revoked. 

“ On the first point I should have 
great doubt if the presumed revoca¬ 
tion did take place at all. 

“ On the second. As there were 
neither wife or children at the death of 
the testator, I am clearly of opinion 
that the Court ought to pronounce for 
the validity of the will.” 

As to parol declarations, ^c., con¬ 
cerning the subsistence or revocation 
of the will, vide Brady v. Cubitt, and 
Doe V. Lancashire, ubi sup. 


RIOTS, ROUTS, AND UNLAW- SiKn 
FUL ASSEMBLIES. ’ isli.Vc. 


anil stilt. 1 (jeo, 
c, 5. 2 Rol. 
Abr. 1J2. 


1. DOMINUS REX i>. INGRAM & AL. 

[Hill. 8 Will. 3. B. R. 1 Ld. Raym. 215. S. C.] 

IMGRAM and many others were convicted of a riot 
on 13 H. 4. c. 7. before two justices of the peace, togeth¬ 
er with the sherilT. Etper Cur, 1st, If tlie rioters be con¬ 
victed on view, the sheriff must be party to the inqui¬ 
sition; but if the rioters disperse before conviction upon 
view, the sheriff need not be party, for the justices may 
make the inquisition without the sheriff. 2dly, such in¬ 
quisition by two justices is pro domino and need not 
be alleged capt, pro domino rege^ <S^ coipore coniitatm, as an 
inquisition by a grand jury, who inquire as well pro cor- 
porc comitatus-, as pro domino rege, 3dly, if the justices 


To inquisiliun 
ot riot upon 
view, sherifT 
must be party, 
otberwise not, 
and such inqui¬ 
sition IS pro 
ivge 011 I 3 '. See 
6 Mod. 141. 

1 Sill. 186. 

1 Keb. 695. 
Uaym. 386. 
Curth. 383. S.C. 
Comb. 423 . 

Dyer 210. 

Baym. 386. 
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mate not inquiry within a month after the riot, they are 
r'el punishable; yet they may inquire after the month, for the 

^ * lapse of a month does not determine their authority, but 

only subjects them to a penalty. 


Indietmeat for a 
I'iot and assault, 
acquittal of the 
riot is so of the 
assault. Vide 

1 Salk. 384, 

385. 2 Show. 
»3, 1«. Vide 
1^643. pi. 14. 

2 Show. 93, &c. 

[* 594 ] 


Vide3Mod.l41. 
Hawkin’aP. C. 
e. 65. Vide 
1 Str. 196. 

3 Bur. 1264. 


2. DOMINUS REX r. HEAES. 

[Pasch. 11 Will. 3. B. R. 1 Ld. Rayin.484. S. C. 12 Mod. S62. 

S. C.] « _ 

INDICTMENT, that the defendants riotose ^ routose 
illicite assemblaverunt, S/ sic assemblati existentes riotose &/• 
routose insultum fecerunt in quondam J. Russel^ ir. Upon 
not guilty, the jury found two defendants guilty, and ac¬ 
quitted the rest: And it was moved in arrest of judgment, 
that two cannot * make a riot, and therefore cannot be 
guilty of a riot, and that all are acquitted by this ver¬ 
dict. On the other side it was said, that the assault and 
battery is charged in the indictment as well as the riot; 
and two defendants may, as they are found, be guilty of 
that. 

Sedper Holf^ C. J. A riot is a specific offence, and the 
battery is not laid as q, charge of itself, but as a part of 
the riot; for the riotose routose runs through ail, and is 
ascribed to the battery as well as the assembly. Thc4:on- 
sequence is, that these defendants being discharged of the 
riot, are discharged likewise of the battery; and no judg¬ 
ment can be given; and judgment was arrtisted. 


3. bOMINA REGINA v. SOLEY & AL. 

[Trip. 6 Ann. B. R.] 

INFORMATION that the defendants tiel jour S/ lieu 
ballivun S/ hurgenses de Bewdley in Guithalda Burgi prad. 
^5*^ 2* Hawk ud cHgend. balHvum hurgi praedict, pro anno tunc 

c. 25. s. 55. et prox. sequent- deservitur. in electione proedieU procedere vi S/ 
^Aiid **67 ®^*’**^ clarmoribus vociferationibus illicite riotose ^ routose 

Moor 656 . s.c. wipediverunL The defendants were found guilty, and 
• upon motion in arrest of judgment it was held naught. 
1. Because it did not appear that any right is claimed, nor 
any such franchise pretended to, so that they might be do¬ 
ing an unlawful act (a); but if they had shewed a right 
to this franchise, this might be a disturbance to them in 

{a) This point, which was not ne- vate grievances by dangerous dUtur- 
cessary to the decision, seems very banses of the public peace. Vide 1 
questionable. The law will not suffer Hawk. ch. 65. s. 7. 
persons to seek redress of their pri* 


Holt 353. Ren 
A. Q. 100,115 


Unlawful assem¬ 
bly necessary to 
a riot. Vide 
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the use of it; and to disturb another in the use of his just 
franchise, is an unlawful act. Vide 29 E. 3. 18. It is a 
trespass, vide reg, 94. ^sht. 434. Mast* 662. 2dly, Be¬ 
cause it is not said that the defendants unlawfully assem¬ 
bled ; for a riot is a compound offence. There must be 
not only an unlawful act to be done, but an unlawful as¬ 
sembly of more than two persons. 


4. DOMINA REGINA SOLEY & AL. 

fTrin. 6 Ann. B. R.] 

INFORMATION, that the defendants illicile^ riotose^ if 
rculosc assemblaverunt ad pacem perturband. ir vi if armis os¬ 
tium cujusdam damns vocal, the Guildhall Burgi de Bewdley^ 
clausum existen. de cardinibus riotose <Sr roufose elevaverunt. 
The defendants w ere convicted, and upon motion in arrest 
of judgment it was held naught, because it did not appear 
whose house it was; If it was the defendants it was not an 
unlawful act. Every crime must arise from an unlawful 
act (a). It is said to be vocal, the Guildliall Bergi, but call¬ 
ing it so does not make it so. The Guildhall may belong 
to a private person as well as the borough. Vide Dy. 68 . 
Yelv. 28. 3 Cto. 200 . Y' *- *he Chief Justice thought an 

assembly might meet together with such circumstances of 
terror as to be a riot. He called it a kind of assault upon 
the people. Vide Hob. 91. 1 Mod. 73. West. Preced. 149. 
Lamb. 108. 3 Kkb. 623. 1 JRo. Rep. 49. SMod, 3. Moor 

786. pt. 1086. 

(a) Vide note to the preceding case. 


&. DOMINA REGINA r. ELLIS. 
f6 Ann. M nisi prius in Middlesex, Coram Holt, C. J.j 

INDICTMENT against four defendants, for that they 
did riotously assemble, and vi if armis beat and wound 
one Ellis. Upon non cul. it appeared at the trial, that 
Ellisj who was the Enjield stage-coachman driving to 
London in the highway, the defendants, one in a chaise, 
and the rest on horseback, overtook him, and that the 
chaise was overturned by the coach, but not through any 
fault of the coachman; but that the driver of the chaise 
and his company taking offence at it, followed the coach¬ 
man and beat him barbarously. It was objected upon this 
evidence, that this was a trespass, but not a riot, because 
the company was lawfully assembled. Et per HoU^ C. J. 
1st, If several are assembled lawfully without any evil in- 


DisturbinK H. 

till* UReot his 

t'rauchise is x 
trespass. 


Unlawrul act to 
be done necessa¬ 
ry to a riot. Vide 
3 lust. 176. • 

Hawk. P. C. 

157. S.C. HoJt 
353. Rep. A. Q. 
100, 115. Vide 
Hob. 92. 5 Go. 
91. b. 


[ 895 ] 


If three,or more, 
assemble taw- 
fullf, and quar¬ 
relling. fall upon 
one of their own 
company, it is 
no not; if oa 
a slrangei' it is, 
blit in those only 
who concur. 

See 1 Mod, 13. 
cont. 2 Keb. 
558. 0 Mod. 

43, 141, acc. 

S.C. Uoitess. 
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tent, and an affray happens, none are guilty but such as 
act; but if the assembly was originally unlawful, the act 
of one is imputable to all. 

Vide 1 Hawk. 2dly, three, or more, are lawfully assembled, and 

e. 6;j. 8.3. quarrelling, all full upon one of their owji company, this is 
no riot; but if it be on a stranger, the very moment the 
quarrel begins they begin to.be an unlawful assembly, and 
their concurrence is evidence of an evil intention in them 
that concur; so that it is a riot in them that act, and in no 
more. So ruled, and so found by the jury. 


[5?? a RULES OF COURT. 

Vide tit. Motion. 


I. SIR JAMES CUTLER'S CASE. 


[Mich, o Will. 3. B. R.] 

of^Courtliy UPON a rule of rc/erence to arbitrators, they make an 

stranger is a award for the plaintilfjand a stranger by contrivance defeats 
contempt. party of the benefit of this award. Per Cur. It is a 

contempt of the Court, and an attachment shall be grant¬ 
ed; for it shall not be in any one’s power to defeat the 
rules of this Court, or render them ineffectual. 


Construed 

largely. 


2 . -ANONYMOUS. 

[Mich. 8 Will. 3. B. R.] 

IF a man enters into a rule in B. R. hot to sue execu¬ 
tion upon a judgment, and brings an action of debt upon 
the judgment, it is a breach of the rule. Per Cur. 


3. GRECO’S CASE. 

[Pasch, 5 Ann. B. R.] 

Where an admi- PER Holt, C. J. at the sittings afc Guildhall, \tk an ac- 
nistrator.sues, jJqq |,y an administrator: The defendant cannot bring 
noi^ into® money into Court, because the administrator is not by 

costs; and, Pasch. 5 Ann. B. R., in Gregg^s 
o * ^-ase, an action was brought by an executor for money due 
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to his testator for law-business done by him, it was moved ^53^ Ante 
to bring so much money into Court, but denied (<»). C. B. Money 

Covenant and breach for non-payment of rent, and for f«ay brouglit 
not repairing, S^c., it was moved to bring in so much for 
the rent; and as to the other breach, that the plaintiff rent, debt for 
might proceed as he thought fit. Et per Trevor^ All the 
judges have agreed, (for he put the case to Holt, C. J.) 
that it is but reasonable to allow it: That it does not dif- 
fer from debt for rent; for though it be covenant, yet it is Mod/casel 29 . 
a covenant for payment of a sum certain. The same di- ^ Saik^i30. 
versity was taken between covenant fora sum certain and 
rhosc j ncertain,/)cr Holt, C. J., Hill. 9 Will. 3. B. J?., say¬ 
ing it did not differ from an indebitatus assumpsit. Et Trin. 

12 W. 3. B. R., same rule {h). 

•In a quantum meruit bringing money into Court was de- 597 ] 

nied. Hill. 0 Will. 3. B. R.; but, Pasch. 5 Ann. B. R., it Quantummeruit. 
was allowed ex motione magislri Rai/mond. 

In trover for a horse, bridle, and saddle, it was moved 
to bring the saddle and bridle into court, but denied, 7riu. 

2 Ann. B. R., JVilcoc/c's the attorney’s case (c). 

Replevin, defendant avows for rent, and plaintiff admit¬ 
ted to living it into court. Hill. 10 W. 3. B. R.{d) 

In ejectment upon an entry for non-]>ayment of rent, tlie 
Court staid all proceedings upon brhiging all the rent into 
court (rj, and accepting a n(!w lease and sealing a counter¬ 
parts Downes V. Turner, Mich. 8 Will. 3. B. R. 

(a) R.Crulchjidd Scott, Str. 79G. Whore there is an uncertainty either 

that in an action by an cxcrtflor the as to the quantity or quality of the 
defendant may pay money into court; thing demanded, or there is any torf 
and it was held that the effect of it accompanying it that may enhance the 
would be not to make the executor damages abcA^e the real value of the 
pay, but only lose sujrsequcnt costs, thing, and there is no rule whereby to 
Vide Barnes 280. estimate the additional value; there it 

(b) In covenant, a defendant Was al- * shall not be brought in. 

lowed to pay money into court upon In Whitten v. Fuller, ZBLRep. 902. 
breaches for nonpayment of rent, and on trover for a bond, a rule to stay 
money agreed to be paid for plowing proceedings on delivering up the bond 
meadow land; but not generally. Full- and payment of costs, was tlischarged; 
well v. Hall, 2 Bh Rep> 837. the plaintiff insisting to go for special 

(c) In tlie case of Fisher v. Prince, damages, as the obligor had died dur- 
5 Bur. 1363., the following rule was ing the detention, 

laid down per Curiam: Where trover (d) R. acc. Vernon v. Wyms, 1 Hen. 
is brought for a specific chattel„of an Bl. 24. Vide Barnes 429. 
ascertained quantity and quality, and (e) By stat. 4 Gf. 2. ch. 28. if the 
unattended with any circumstances tenant,at any lime before trial in eject- 
that can enhance the damages above ment for nonpayment of rent, pay to 
the real value, but its»real and ascer- the lessor or his attorney,or into court, 
tained value must be sole measure of all the rent due and costs, all proceed- 
the damages; there the specific thing ings in the ejectment shall cease, 
demanded may be brought into court. 
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In debt for rent, it was moved to bring so much into 
court (a), and Holt^ C. J. thought it hard; he said he re¬ 
membered the beginning of those motions; the first was to 
bring in grincipai and interest upon a bond; after that it 
came to an indebi/al. assumpsit: It has been done in debt for 
rent, but not so freely: we do it in ejectment on a special 
reason, viz. because that action subsists entirely upon the 
rules of the Court. Per Holt, C. J. Pasek.^ 10 fV. 3. B. Ji. 

In debt upon a bond (A); defendant must bring in the 
whole penalty, or the Court will not stay proceeding. Hill. 
9 fV. 3. B. R. But semblene poet estre without bringing the 
whole money. If the parties dispute the quantum, and 
there is a dispute how much is due, ne pod estre rrferre. 
Trin. 11 W. 3. B. R. (c) 


(a) It may be brought into court, 
Barnes 280. 

(b) By stat. 4 and 5 .Snn. ch. 16. in 
any action on a bond with a penalty, 
with condition for payment of a lesser 
sum at a day or place certain, on 
bringing into court all the principal 
and interest due, and all costs in law 
or equity (Vide Sisney v. jyTevinson, 
Str. 699. Lock v. Shermer, B.R.Hard.' 
116.), it shall be taken in satisfaction 
of the bond.—Upon bonds for payment 
of money by instalments, the instal¬ 
ments in arrear may be brought into 
court, Lucas v. London, Mr. 958. 
Barnes 288. Vide 3 Bur. 1374. The 
defendant had leave to pay the penal¬ 
ty on a bond to indemnify a parish 
against a bastard into court, Branguin 
V. Perrot, 2 Bl. Bep. 1190. 

(c) In Str. 787. it is said that the 
first motion to bring money into court 
was in Kelyng^s time, and introduced 
to avoid the hazard and difficulty of 
pleading a tender. 

In actions for mere tort, it has been 
repeatedly determined that money 
cannot be paid into court, e. g. for im¬ 
moderately driving a hired chaise. 
White V. Woodhouse, Str. 787.; or for 
dilapidations. Squire v. Jireher, Str. 
907.; or for mesne profits after judg¬ 
ment in eiectment,Holdfast v. Morris, 
QWils. 115. 

Neither can it be brought in upon 
covenant to render the best beast or 
pay money at the plaintiff’s election, 


Barnes 289.; nor on a bond from a 
bailiff for his good behaviour, Bnrnes 
205.; nor on bond for performance of 
covenants in a lease, Barnes 286. 

The general rule is laid down in 
Hallet V. E. 1. Comp. 2 Bur. 1120. as 
follows: “Where the sum demanded 
is a sum certain, or capable of being 
ascertained by mere computation, 
without leaving any other sort of dis¬ 
cretion to be exercised by the jury, it 
is right and reasonable to admit the 
defendant to pay the money into 
court, and nave so much of the plain¬ 
tiff's demand upon him struck out of 
the declaration ; and that if the plain¬ 
tiff will not accept ft, he shall proceed 
at his peri!.’^ 

In assumpsit against a carrier, the 
defendant was allowed to bring a sum 
of money into court, upon an affidavit 
that he had published an advertisement 
that he would not be answerable be¬ 
yond tliat sum without a special entry, 
Ilulton V. Bolton, Hen. Bl. 299. n. In 
Gunning v. Moris, 5^ Term E. 87. the 
declaration stated that the defendant 
was indebted in a sum of English mo¬ 
ney on bond in a sum of promamation 
money of JSTorth Carolina (dated be¬ 
fore the American war); an applica¬ 
tion to pay into court the amount of 
the penalty in proclamation money was 
discharged, proclamation money hav¬ 
ing since the forfeiture lost its value. 
Otose, J. said, We ought not to per¬ 
mit money to be paid into coart, and 
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to stay the proceedings, except whore penal slatntes, Str. 121”; and if two 
the justice of the case rejpiires it; and penalties are sued for, the amount of 
this is not such a case. one may be paid generally, Stock v. 

In an action on which money can- Kcigle, 2 111. Rep. 1052. In an action 
not be regularly biought into court, against threV, one suflered judgment 
(e. g-. against an attoiney lor negli- by default, another was outlawed, the 
gcnce,) if the plaintiff takes it out he tliitd was not allowed to pay money 
waives the irregularity, Griffiths v. into court, Kay v. Fanchiinau, 2 Rl. 
Williams, 1 T.'U. 710. Money may 1029. 
be brought into court in actions upon 

4. ELLIOT n. CALLOW. 

QMich. 9 Ann. U. 11.] 

DEFENDANT brought money, viz. 10/., into court, 
and had it struck out of the declaration. Afterwards ■.ii'|ii'ii!iv('’inoiu'y 
the j)laintiir suflered a nonsuit; and the question wa.';, ifrojigia in uprin 
Whether he should be allowed to take this money ? Kt ihc'llc^xlaraiiwu 
per Cur. He shall (/^/); for so nnich the defendant has ad- 

(rt) The plaintiff is entitled to have merits, and thought the defendant had 
the money out of court, though he acknoivledp;ed himseiflu beliableiothQ 
proceeds and has judgment wliich is action by ])aying money into couit. 
arrcsted,Fishpr\.K‘itchiiigmaji,Jlar}re!i‘ In Cox v. Vurmj, 1 T. R. 404. the dc- 
284. If a verdict is given for the dc- fendant paid money into courtupon an 
fendant, he may have the money paid action on a policy of insuiaiice; the 
in towards his costs,Uurno 289. anon, plaintitt' proceeded to trial, and ob- 
but if the plaintiff is a pauper it is tained a verdict for a larger sum; but 
otherwise, ifCe \. Holland, Ilunb. 287. the court, on a moti()nfora new tiial. 
Consequently the plaintiff is in all were of opinion that the policy was 
cases entitlo^l to the surplus, if any, void; whereupon the question arose, 
after deducting costs. Money paid Whether Ike (bdendant, by paying 
into couit under a rule, being a pay- money into court, iiad not jirecludcd 
ment on record, the party can never himself from making tht‘objection; as 
recover it back, though it afterwards’ to whicli it was liehl, (hat paying- mo- 
appear that he paid it wrongfully, ney into court admits (he plaintiff has 
Per Buller, J. Mulcolmv. Fidlarlun, a right (o maintain the action, and re- 
2 T. R. 048. ’ duces ther[uestionsiniplytothc<yiffrn- 

In Croui^. Erne.147. it is laifl down, /mhi of damages which lie is entitled 
that if the plaiqtiflfdeclares in assurnp- to recover, in that case, if the de¬ 
sit on an agreement, and defendant fendant had not paid money intocourt 
pays money into court, he admits the the plaintiff must have been non¬ 
agreement, if the declaration is upon suited, he has admitted (hat the plain- 
the agreement only; but if there are tilf is entitled to maintain his action 
other counts, he may pay money into to the amount of that sum ,* but nothing 
court on one of those counts, and then more. lie does not vary the con- 
he will not admit the validity or ex- struction and import of (he policy 
tent of the agreement. li\ Jlanough so as to entitle the pkn .tiff to rcco- 
V. Skinner, 5 Rur.^6S9. hein^r an ac- ver beyond that extent. In .Tenkins 
tion against an auctioneer,for a deposit v. Tucker, H. III. 90. the defendant 
upon a void sale, the defendant hav- having paid money into court de- 
..ngpaid money into court, the court murred to the c^itlence, which Lord 
were clear with the plaintiff as to the Loughborough said struck him as very 
Salkklp, Vol. 1L 
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Vide !le|) D. H. 
Temp tlard. 
206. B.'U'nes 
284. I’riicl. 
Rej;. 25(1. Cas. 
(jf Rrac. C.D. 66. 


niittcd to be due, and so much he has actually paid him; 
and if the cause had gone on to trial, there must have been 
a verdict for the plaintiff'as to so much; for this is admit¬ 
ted to be.due, and paid down as the plainljff’''s money; 
otherwise perhaps of money paid into court by way of ten¬ 
der. If a man pleads a tender tmeoreprist jiays the 
money into court, and the plaintiff takes issue on the ten¬ 
der, and it is found against him, the defendant shall have 
t!ie money', 3S8. 


absurd, since the defendant admits a 
cause of action, so tliat tliere can be no 
such a thing as a nonsuit (1), and also 
because it was for the jury to deter¬ 
mine upon the (juavtum of damages. 
If the plaintiff takes the money out of 
court in the first instance he is entitled 
to costs up to the time of paying 
it in. Where he proceeds after¬ 
wards, but discontinues or accepts the 
money, before trial, he is entitled 
to costs to the time of paying it in, 
and the defendant to subsequent costs, 
Barries 280, 282, 284, 287, 257. 

Hartley v. Bateson, 1 T. R. 029.; but 
if he proceeds to trial, and a verdict 
goes against him, St^'venson v. Yorke, 
4 I'.U, 10.; 01 !,c is nonsuit, Kabell 


V. Hudson, id. ibid ; or juror is with¬ 
drawn, Siodhart v. Johnson, 8 T. ]i. 
657.; he is not allowed any costs, if 
the defendant pay the money on parti¬ 
cular counts, the plaintiff, on takiiJgdt 
out,is in the King’s Bench only' enti¬ 
tled tohis costs on those counts,/IntYiV 
V. Caxelet, 4 T. J2, 579. The contrary 
was ruled in C. B. Hellier v. Ifalleit, 
Barnes 286. The plaintiff must give 
the appointment for taxing, Kabell v. 
Hudson. 

The Court of King’s Bench, in a 
case where the action was attended 
with oppressive circumstances, allow¬ 
ed the debt to be paid into court with¬ 
out costs, Johnson v. Houldilch, Ijliur. 
578. 


(1) Qu. vulc KabeVy. IJtid'iojf, infra. 


[ .'iflS ] 


SCIRE FACIAS. 


1. PANTON V. HALL. • 


JudfiTHelit 
ayainst tv^ o; 
acini facias 
Mg;ainst one, ill. 
Vide post 601. 
Fai’usf. a, 4, G. 
S.C. Cai'th. 
105. Vide Co. 
Erit. 621. a. 

1 R<»1. Ah. 888. 
10 A in. 54'^. 
Allen 21. S. C. 
311. .334. p. 0. 
Skin. 82. 


[Trin. 1 W. & M. B. R. Rot. 130.] 

A JUDfiMKNT in debt was recovered against A. and 
/!., and a sdre facias awardod against the tertenants and 
the heir of /J. The slierilf returned a scire feci as to the 
heir, and returned several persons tertenants m ballivasua, 
warned; they appear and plead in abatement, no scire fa¬ 
cias had been awarded against A. The plaintiff replied, 
that he at such a lime sued out scire facias against j?., and 
set it forth. This replication was held nauglit on demur¬ 
rer, for a scire facias is a judicial writ, and must pursue 
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llie nature of the jurlgmcnt; therefore as the judgment is 
joint, so ought the acire facias; whereas here they arc as 
several independent suits. 2 Ro. 27G. 20 11. 7. 3, Cro, 

Car. 517. * 

2dly, The return is ill, for it should not be, that A. B., 
and C. arc tenants of lands in boJhva .wo, hut A., B., and 
C. arc tenants of all the lands in balliva sna. 

• tcnanls in balliva sua. HeiTic .'12C. 


Pitfnrn of sci. 
f<'ci agniiusl ter- 
tenants oriKht lo 
he of all the tcr- 
2 nmwnl. 302. 


2. TULLY’S CASE. 

[Hill. 6 Will. 3. B. R.] 

'*1N eri'or to reverse a fine, tliough in strictness of law a Error to reverse 
scire feci being returned against the conusces, is sufficient; 2 Tf" j saik^ssq 
yt't for fear of purchasers, and in favour of them, there \i(ieiiarii. lex 
ttliall be a scire facias ngiunA tlic tertenants. DvTr^’r " 

Eiit. 233. Cro, El. 474, 739 . liie, 524. 


Co. 


3. HARDiSTY r.BARNY. 

[Hill. 7 Will. 3. B. R.] 

IE a judgment be above ten years standing, the plaintiflf where scire fa- 
cannot sue a scire facias wlihowi motion in court (o); if cius shall issue 
under ten, but above seven, he cannot have a scirc facias 
without a motion'at side-btfr. JVW; If after such motion s. C.Comb..350, 
and judgment revived by scire facias, the defendant dies 
before execution, the plaintiff must sue a new scire facias^ 
but may have it without motion; for the judgmc'nt was re¬ 
vived before. Per Cur. 

% 

(a) In Coys^aine v. Fly, 2 Bl. Rep. out a sci, fa. ; but execution only to 

995., on a ju^ment of above twenty issue on a return of scire feci, or an af- 
years old, and m Bagnall v. Qray, id. lidavit of personal service on the dc- 

1140., on a judgment of ten years old, fendant. 
the Court of C, B. gave leave to sue 


4. ANOJ^YMOUS. [599] 

[Trin. 8 Will. 3. B. R.] 

IN C. B. there is but one scire facias (6), and upon nihil Rule for suing 
returned cxecutioii. In the King’s Bench there are two 
scire facias's and two nihils returned, and heretofore both Eaiesl. 6,6, 40, 

(b) On which there must be fifteen days between the tes/e and return* Imp. 
GB.SIS. 
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66. 68,69,138. 
6 Mod. 86, A 
infra, pi. 7 & 12. 
Cumberb. 452, 
428. lYac. Keg. 
495. 


were sued out together by making the teste of the second 
as if the first were returned; but now the Court made a 
rule tliat both should not be sued out together, but the first 
should be'^duly returned before the second should be sued 
out, and that the second should be tested the day of the 
return of the first. 


5. LUGG r. GOODWIN. 

[Trin. 10 Will 3. B. R, 1 Ld. Raym. 393. S. C.] 


Against princi¬ 
pal in hac parte, 
and bail in ea 
parte. Faresl. 4. 
B. C. Cases 
«. K. 214. 


A SCIRE facias upon a judgment against the principal 
defendant was, in hoc parte, El per Holt, C. J. on search 
of precedents; where it is against the defendant himself, 
it should hem hac partem Avherc against the bail, m ca 
parte (o), and this will reconcile the precedents. 


(a) In hac parte against bail, ruled the most proper, Ijord Raym. 532. 
to be sufficient, and said by Holt to be Hringav v.Allauson. 


6. ANONYMOUS. 

[Trin. 11 Will. 3. B. R.] 

•• 

Scire facias A CAPIAS ad salisfacicndum against the jn incipal in or- 

against bad must charge thc hail must lie lour days exclusive in the 

hanUsa conveni- sheriff s oftice, but there IS no'set time lor a scire jacias. 
1360 *^™*^ Same rule laid down Mich, 10 W. 3. B, R, But .a sdre 
facias against bail must lie a convenient time,'and the first 
scirefanos 'm‘d.y he antedated even in term-time,//er Clarke 
secondary. Sed per Holt, C, J. It cannot be antedated 
where it issues by rule-of Court (A). 

(6) The Court will not examine 1 Bl. 393. The scire facias must lie 
whether a ca, sa, be actually returned in the office four days, Agr, Miliary. 
before the issuing of the sci. fa. the Garraway, 3 Bur. 1723. R. that it 
leaving it in the sheriff’s office is a roust lie in the office the last four days 
notice to the bail that the plaintiff will before the return, Fbrty v. Heimier, 

f noceed against the person of the de- S T, R, 583. 
endant, Hunt v. Cox, 3 Bur, 1360. 


7. GOODWIN «. PEEK. 

[Mich. 11 Will. 3. B. R. Comyns 53. S. C.] 

Fifteen days in- THE first scire facias was tested the 24th day of Octo- 
ciusivc be^’een her, and returnable the ^Ist day of October; thc alias 
teste of first aud tested the Same day, returnable the 7th day of JVovem- 
sufilclent. **vlde her; Shower objected, there ought to be fifteen days ex- 
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elusive between the Icsic of the first and return of the last. 

But tlie Court held, that here being fifteen days inclusive, i 46 . S.C. c^h. 
it was very well, and practisers agreed it. Vide 2 Jams Cases B.R. 
228. (a) , 

(a) Vide Peale v. Watson, 2 BL Rep. between the teste and return of the sci. 
922. Four days exclusive are sufficient fa. when the proceedings are by bill. 


8. PROCTOR r. JOHNSON. 

[[Pasch. 13 Will. 3. B. R. 1 Ld. Raym. 669. S. C.] 


[ 600 ] 

Vide 3 Lev. 100. 
Lutw. 1268. 


ON a judgment in ejectment in C. R., a scire facias was Scire facias lies 
biought against the casual ejector, suggesting, that since 
the judgment A. and B. ingressi sunt ^ modo tenent. Anti 258. 
And on demurrer, judgment given quod haberct execution., 
and upon this award of execution a writ of error was 
brought in B. /?., where the objection was, that a scire 
facias lay not on a judgment in ejectment; for at common 
law it lay only in real actions; and the statute gives it only 
in personal. Vide 2 Inst. 4G9. Etper Holt, C. J. 1st, At 
common law there was a scire facias on a judgment in real 
and mixed actions. It lay on a judgment in assize, for the 
land was bound by the recovery, which was a good title, 
and there was no other way to execute the judgment upon 
change of parties, as there was in case of judgment for 
debt and djimages, where debt lay on the judgment. 

2dly, The scire facias may cither be general against all Writgenerai. 
tertenants, or against the tertenants, naming them (a). 

3dly, That strangers may falsify, but those that claim 
under the judgment are estopped and bound by the judg¬ 
ment. • 


(b) In Comb. 282. it is said,-that if a person undertakes to name them, he 
must be sure to name them all. 


a. WITHERS T. HARRIS. 

[Mich. 1 Ann. B. R. (Vide this case, title Ejectment, pi. 11.) 

2 Ld. Raym. 806. S. C.] 

IT was said by Holt, C. J.« I am not satisfied with the 
opinion of my Lord Coke on West. 2., that at common 
law no sdre facias lay on a judgment in a personal action, 
till West. 2. for the; words sive allia quacunq; irrofulata 
came after contractus and conventiones, and therefore can¬ 
not be construed of judgments; but the law has been 
otherwise taken, and I must submit; it is plain it lay on a 
judgment in annuity. 


S. C. ante 258. 
3D. 331. p. 11, 
3.12. p. 6. Far. 
50,64. .ISalk. 
319. Holt 77, 
265. 

AVhethcf scire 
facias lay in per¬ 
sonal actions be¬ 
fore West. 2. 
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S. C. ante 564. 
Post659. 6 Mod. 
132,42. 3 1). 
314. p. 6. Holt 
612. 

Scire faci.is 
a^iiist Imil in 
li. R. niuKt be 
brought in Mid¬ 
dlesex, and not 
else.whrre. I.ut. 
1286. 3 1 .ev. 
e^5,245. Ci-o. 
Jac. 331. Hob. 
195. Alryn 12. 
1 Cro. 312. 
Barnes90. 2 III. 
Rep. 769. 1 Bur. 
.UT9. 2 (Jwinp. 
Prac. 81. 


10. SHUTTLE V. WOOD. 

[Mich. 2 Ann. B. R.] 

$> 

ON a recognizance taken in B. R. the scire facias must 
ho brought in Middlesex; for the recognizances there 
are not obligatory by the caption, but by their being en¬ 
tered of record in tlio court; so it is of flebt: But on a 
recognizance in C. B. the scire facias may be laid in the 
rniinty where the caption was, or in Middlesex where it is 
filed; for it is a record by the caption, and becomes im¬ 
mediately obligatory, and therefore may be brought there, 
and it is also filed at fVtslminslcr in C. /?., and there re* 
inain.s of record. Vide AL 12 . 1 Cro. 312. Hob. 195., 
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S. C. 1 Salk. 40. 
and post 679. 

6 Mod. 1.‘54,199, 
226. .3 Salk 321. 
Holt 179. Lilly 
Eiit. 393. 

Ti-rtcnants re¬ 
turned I’or sever¬ 
al parts cannot 
join in a plea 
which goes to 
one part only. 
See before 598. 
pi. 1. 2 Saund. 
23. Faresl. 15. 
6 MtKl. 134,199. 


Where non-te¬ 
nure may he 
pleaded gener¬ 
ally or specially. 
Vide ante 569. 

Keb. 25, 50. 

3 l.(ev. 205. 

6 Mod. 226. 

1 Keb. 55, 310, 
351, 352. 
2Keb.5Sr, 636. 


2 Saond. 23. 

1 Moil. 29. 

1 Sid. 436. 

2 Keb. 529, &c. 
Mo. 525. 


11 . ADAMS TERTENANTS OF SAVAGE. 

[Mich. 3 Ann. 15. R. 2 Ld. Raym. 1353. S. C.] 

AN administrator lirought a scire facias on a judg¬ 
ment recovered by his intestate against H. and the writ 
was general against ^iich as were tenants of the land of 
//. at the time of the judgment. The sheriff returned 
several tertenants warned; among the rest one A., seised 
of a messuage and of a manor called D. The tenants ap¬ 
pear, and all join in this plea, viz. that J. S. is seised of 
the freehold of the manor of O., pctimi judicium de brevi, 
quoad breve ill. cassetur. Et j)er Curiam the plea was 
held ill; and resolved, *• 

1 st, That the tertenants cannot join in this pica, be¬ 
cause they arc severally returned orc for one part, and 
another for another. • 

2 dly, This is pleading a non-tenure by implication as to 
the manor of D. Now in a scire facias on a judgment in 
debt, or any personal action, the defendant cannot plead 
non-tenure generally, because it is contrary to the return of 
the shcriff,but he may plead a special non-tcni^re in such case; 
and so the law is now after long and great difficulty settled. 
3 Cro. 872. 8 £. 4. 19. 9 //. 5. 11. But in a scire facias 
for execution in a real action, the defendants may plead a 
general non-tenure; because iJip.ir freehold, which is much 
favoured in law, is in question, 

3dly, The tertenants in this case may plead there be 
other tertenants not named in the saijie county, and pray 
judgment if they ought to answer, quousque the others 
be summoned, but ougbthiot to pray, que^ breve cassetur; 
for the Court ought never to abate the writ, but where 
the plaintiff can have a better writ; otherwise if 
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writ had been particular in naming the tenants. Plde 2 
■SauruL Jejjreyson versus Darosun^ a good precedent: And 
they seemed to doubt whether the tertenants could plead 
other tertenants not warned in another county (o); and the 
Chief Justice cited Ozocn 104., that tenant for years may 
be a good tenant to j)lcad in bar to a scire facias to a per¬ 
sonal action where damages arc recovered, but not in a 
real action. Vide Co. Enl. 702, G24. 2 Cro. 506. Cro. 

EL 740. 2 Saund. C. Palm. 241. 2/to. Rejt. 63. 

(a) It lias been decided that they ier. 2 Vent. 104. 4 Jiac. Jib, 419. 
may so plead, vide Prynne v. SLugh- Clift. G72. 


12. BALL r. MANUCAPTORS OF RUSSEL. [ 603 ] 

[[Trill. 4 Ann. B. 11. 2 Ld. Raym. 1176. S. C.[} 


SCIRE facias against liail, setting forth, ipiod atm (jiie,- 
rais rreuperasset against one Russel, and the defendants 
dcvmcntu! plcf^ii, that he should either pay zcl sc reddtre 
pnsoucc jVarcsc. Marcschnl. nostra.. The defendant prayed 
oyer of the recognizance; and that was, that he should pay 
vel se rcdderc prisona. Marcschalli Mareschalsicc dominoe rc- 
ginoi coram ipse regina, quo lecto &; audit., the defendant 
plcatlpd, that there was no capias ad satisfaciend. returned 
against the principal; the plaintitf replied, there M'as a 
capias ad satisfaciend., and set it out; the defendant de¬ 
murred. It was bhjected by Pcngclly, that the oyer given 
was defective, not shewing of what term the recognizance 
was, so that*it did not appear to warrant the scire facias, 
or that it is what the scire facias is brought upon: That 
the capias set forth appears to have but four days between 
the teste and return, and that thcre«is no breach assigned 
by the scire facias, for the render by the recognizance 
ought to be to the marshal of the King’s Bench prison; 
but the breach iS, that he did not render himself prisonm 
J\larcschalli Mareschahitz nostros, which is the prison of the 
palace. Vide JO Co. 68 . b. Thes. Br, 233. JV. Br. 251. 


So.ire facias on 
I'fcii^nizancc of 
bail UBsigiiiti}; 
breach, that the 
(Ictcndant did 
loi i<ay nor ren- 
.hr prisoiw 
Mar. Maivs. 
lostrie, suffi- 
J'irnt. Vide 
LutM’. 1273. 


./. 5 E. 3, c. 8., and Spclm. Gloss, in, hoc verbo. To this it 
was answered and resolved by the Court, 

1 st, That though the oyer be imperfect, yet there is no 
variance between the scire feicias and recognizance, and 
since they agree together, the recognizance is a sufficient 
ground for the scire facias; but the defendant should not 
have gone on, but insisted upon his want of oyer. 

2dly, There ought to be eight days between the teste and Eight days must 
return of the capias ad satisfaciendum against the principal, lesie^and^reulm 
by the practice and course of the Court; and if the de- of cajdas ad sat- 
fendants had moved for the irregularity, the Court would the 
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principal in or¬ 
der to charge 
the bail. 


Vide ante 599. 
nl. 7. 439. 
f'arcsi. 40, 96, 
133. 1 Lutw. 
26. Q. 6 Mod. 
86. Mod. Cases 
146. 


have helped them: But in point of law, the process of this 
Court may be returnable de die in diem^ especially into 
Middlesex; and therefore they shall not take advantage of 
this whidi is but an irregularity, upon demurrer. 

3dly, All other marshalseas were derived from the Earl 
Marshal of England^ and the Marshal of the Household is 
never styled Marcschal/us Marcschalsiw 7iostrai; and this be¬ 
ing a scire facias on a recognizance of baihtaken hero, the 
marshal here must be intended the marshal of this Court. 
Judicium pro quer. 


13. ATTWOODr. BURR. 

[^Pasch. 5 Ann. B. R. 2 Ld. Raym, 1252. S# C.] 

3 Salk. 369. Lilly Eiit. 225,403. 

adrffec^as”” * ^ WRIT of error was brought upon the .award of exe- 

ag'ahist bad re- cution on a scirc facias against bail, and thereupon the 
versed for want record Of the judgment against the principal was also rc- 
turned. It was assigned for error, that the'sctVc facias was 
6 Mod. 397. cal- sued out and prosecuted by J. S. his attorney, but no war- 
mcU^^'Tslik attorney enteW:d of record. It was answered, that 

89,402. 6 Mod. J. S, appears to have been the attorney in the principal 
cause, and in that to have had a Wiirrant, hut the Court 
’ ’ reversed the judgment; for the record against the princi¬ 

pal need not have been certilied upon this writ of error, 
and the suit against the principal was another distinct 
suit; therefore there ought to be a particular warrant of 
attorney^for this scire facias .against the bail, and this wstr- 
rant ought to be entered, not before the writ sued; for any 
body may sue out the scire facias;*hn{ upon the return 
thereof, for then the Suit commences {a). 


[603] 

S. C. ante 89, 
402, Faresl.3. 
C."irth. 447. 


(a) J?. That it is sufficient if the 
warrant of attorney be entered of the 
term the placita is of, though the writ 
is returnable, and the party appears 
the preceding terra, Henriques and 
others v. the Dutch W. I. Com. 2 Ld. 
Raym. 1532. 2 8tr, 807. Vide Ri¬ 
chards V. Brdlvn, Doug, 113. Vide 


stat.25 G. 3. c. 80. s. 13 to 19. A sci. 
fa. is an action, Cfi. Lit. 290. b. Tre- 
vibanv. Lawrence, 2 Ld. Raym. 1048. 
Barlow v. Evans, 1, Wils. 98. Grey 
V. Jones, 2 Wils. 251. Pidtney v. 
Townson, 5 Bl. Rep. 1227. Fenna v, 
Evanst 1 T. R. 267. 


14. ANONYMOUS. 

£Pasch. 5 Ann. B. R.] 

IN the case of the king there need not be any scire facias 
after the year. 
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SERVICE AND SUIT. 


Vide Co. Lit.fO, 
83, and 107* 

3 Lev.21. 4Co. 
8, 9, &e. 


.TOMKINS 0. CROCKER. 

[Pasch. 2 Ann. B. R. 2 Ld. Raym. 680. S. C. with other 

points.] 

the defendant made conusance for fealty, Service doing 
i«feht, and suit of court, and the suit of court was laid to ofamanwi^# 
'^be suit to the court of a manor twice a year. The plain- a year, c-^ 
tMf confessing a tenure by fealty and rent, traversed tbete- 
nure by fealty and rent, and suit to the court of tV n oumoi b.b?^ 9 . HoU 
twice a year. The jury found there was bu^iwefree- ^52. 
holder tenant of the manor, and that time out of mind an lix ]\ian!Ap. 
ancient court had been held before the steward, and that 67. 
several freeholders, tenants, did suit to it, and that the 
plaintiff held by the service of doing suit ad cur, man,pr€sd, 
bis in anno apud man. pntd. Mr. Raymond objected, that 
the court found by the jury is not the court claimed by 
the conusance; for curia manerii is .the court-baron, which 
is incident of common right, and therefore no title need be 
madf for it, nay it cannot be prescribed for; whereas this 
court here found is a special customary court, for which 
he ought to make title in his conusance, and not a curia 
manerii. Vide \ *Insl. 5B. 2 Inst. 99. 1 Inst. 268. JVbi/ 20. 

Et per Holt, C.J. and Powell, J, As a court of pie-pow¬ 
ders may b5 to hold plea of things out of the market, and 
yet is a court of pie-powders; so may a court df a manor 
be more than a court for suitors every three weeks, and 
yet be a court of a manor; 'I’hcrc may be a manor court to 
be held before the steward bis in anno. Vide 1 Leon, 316. 

And it is to enquire of arrearages of rents and services: 

And the suit to Such court shall be intended by reservation 
before the statute of quia emplores ten. Vide 12 JEf. 7. 18. 

One that is n<it rcsiant may be bound to do suit real; for 
it shall be intended a suit-service reserved on creating the 
tenure: And the Court held the principal case, 4hat the 
suit set forth in the conusance was expressly found by the 
special verdict (a). • 

(a) It appears by the report in the issue for the defendant in totidem 
Lord Raymond, thaj the jury found verbis. 

Salkeld, Vol. IL 30 
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Vide ante 470, 
474, 476, 476, 
477, 479, 480, 
482,490,491, 
494. 5 Mod, 
329. 2 Hawk. 

P. C. cap. 8. and 
Burrow’s Ses. 
aions Cases. 


SESSIONS GENERAL AND 
QUARTER. 


1. THE CASE OF THE FAJilSH OEKIKG-LANGLY. 


Appeal may be 
acQoumed trom 
me quarter.ses* 
(ioDsto another. 
Tide ante 494. 
Inst 606, 608. 

S. C. Cases 
B. R. 266. Set. 
and Rem. 120, 
114. 


[Trin. 11 Will. S. B. R. 1 Ld. Rayra. 481. S. C.] 

A MOTION was made to quash an order of scssiors. be¬ 
cause the justices had adjourned the appeal from one sea 
sions to another, and so the determination upon the ap¬ 
peal was not at the next quarter-sessions; Scdnon nllocatu: ; 
for the appeal must be lodged at the next quarter-sessions; 
yet when it is lodged, the justices may adjourn it. Ptr 
Cur, 


2. Inter THE PARISHES OF LINGFIELD mid BAT- 

'PLE. 

[Pasch. 1 Ann. B. R-j 

SessioM cannot CAPTION of an Indictment of sessions was, sessio 
rittinjrllMee*Lvs (S' viresimo octavo die Julii, Et per Holt^ 

together. Ante C. J. It is naught, for though a sessions may adjourn from 
608 s ti ^^’et another, and so sit by adjournment, yet it must 

and Rem. 143. ' not appear in a lump, as sitting three days together, but 
distinctly. 


3. DOMINA REGINA r. SAVIN. 

[Pasch. 2 Ann. Br R. 2 ,Ld. Raym. Sri. S. C. j 

Sessions cannot AN order of scssions was made, that the clerk of the 
tatroseciur^an should prosecute an indictment of barretry found 

offender out of against/. 5 ., and that the charge be allowed out of the 
tfc^county. county-stock. JVote; By 43 EHz. c. 2 ., the justices have 
power to dispose of the surplus to charitable uses; upon 
which clause it was offered to maintain this order: But the 
Court said this was not to take place out of the surplus, hut 
out of the original stock; besides, a gift of lands to raise 
money to prosecute offenders, would not be good as a char¬ 
itable use (a). 

(a) Particular provision is made for provision for thef prosecution of infe- 
the expence of prosecution in cases of rior offences. By stat. 12 G. 2. e. 59. 
felony by 25 G. 2. c. 36. 27 G.Q. c 3. s/i. the treasurers of counties are di- 
18 G. 3. c. 19. but there is np^eneral reeled to pay the money raised by 
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« 


tounty rates, according to the direc¬ 
tion of the general quarter-sessions for 
the purposes in the acts there recited, 
and for any other uses or purposes to 
which,the public stock of any county, 
is or shall be applicable by law. 


Upon which it has been ruled, that the 
quarter-sessions may order a sum of 
money to be paid for contesting the 
legality of a fine imposed on the coun¬ 
ty^, Bex V. '■ Inhahitants of Essex, 4 
T.RSn. 


4. ANONYMOUS. [ 606 ] 

[Mich. 2 Ann. B. R.] 

W HEN statute gives a penalty to be recovered be- 
ibre justices of peace, and prescribes no method, it ought 
to be by bill. Per Holt^ C. J. 


5. Inter THE INHABITANTS OF ST. ANDREW’S 
HOLBORN and ST. CLEMENT DANES. 

[Mich. 3 Ann. B. R.] 

UPON a cer/mran the following orders were removed Sessions may ai- 
into B. R. 1st, An order made at the ceneral quarter-ses- ter ami set aside 
sions Middlesex^ 1704, which recited an appeal made at the same sc-s- 
the general sessions of the peace *for the same county in 
S^tcmber 1704, by the parish of St. Clement Danes, against Moil. 396 , 417. 
an drder of two justices, to remove one Mary Gear from u. 6 Mod. 
St. Andrew’s Holborn to St. Clement Danes, as the place of 
her last legal s^^ttlcmenti and that it was thereupon or¬ 
dered, that the said appeal should be determined such a 
day this seisions, and that the churchwardens, of St. 

Andrew's Holborn should then attend, and than went on 
and ordered, That jbrasmuch as it appeared to the Court 
upon oath, that a copy of the said recited order was served 
upon the Churchwardens,* <S'-c. of St. Andrew's Holborn; 
and for that the churchwardens, S;c. of St. Andrew's 
Holborn had neglected to attend, the Court allows the ap¬ 
peal. 2dly, An order which recited. That whereas the 
churchwardens, &/c. of St. Andrew's Holborn, had then 
paid in open *court to the Churchwardens of St. Clement 
Danes 40s. costs allowed to them, because the church¬ 
wardens of St. Andrew's Holborn neglected to attend, upon 
which" the appeal was allovjjed, and the order of the two 
justices vacated; and then ordered, that for good reasons 
shewn unto this Court, it is ordered, that the said recited 
order of this Court made on Monday last, be vacated and 
discharged, and that the said appeal be reheard. 3dly, 

An order setting forth, That upon hearing the appeal of 
St, Clement Danes, it not appearing that Mary Gear hath 
any legal settlement in St, Ar^rew's Holbgm, or elsewhere. 
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[ 00 ?] 


I CiT). 341. 

1 Jo. 330. 

1 Cro. 350,351. 


save in Sl Clement Danes; this Court doth dismiss the said 
appeal, confirm the order of the two justices, and order 
the said Mary Gear to be continued in St, Clement Danes, 
Mr. Darnel moved to quash the second and third orders; 
he argued, that the hands of the Court were tied up by 
the first order of sessions; sed lota curia contra^ and 
C. J. That during the sessions, the order was in the breast 
of the Court; and though it was drawn up, yet it was so 
far in the breast and power of the Court, that by the se¬ 
cond order it ceased to be a record. The Court at the 
Old Bailey have altered and set aside their judgments ten 
times the same sessions; where judgment 
dure has been given, the Court have after let him in tc 
plead, and after upon his trial he has been convicted, and 
has had another judgment against him to be hanged. Co 
it is of judgments here; which during the same term are 
in the breast of the judges; but then, he said, they ought 
to set the first order wholly aside, and have entered up 
the third order as the only order; for the effect of the 
Court’s setting aside of the first order is, that it ceases to 
be an order, and consequently ought not to be returned to 
us as an order vacated hy another order, but it should have 
been annulled and made nothing; as in this Court we 
cannot enter up one jrdgment upon record, and then en¬ 
ter a vacat of that, and then enter a contrary one: The ses¬ 
sions as well as the term is but one day in law. But the 
matter was referred to the three puisne judges; 4'’ sic 
quievit. 


6. THE CASE OF FOXHAM TITHING in Com, 

WILTS. 

[Hill. S And. B. R.] 

Orderof sessions A JUSTICE of peace was surveyor of the highway, and 
S'^Mrne<Tonc ® which Concerned his office comirtg in question at 

oi the justices the sessions, he joined in making the order, and his name 

Sleoi court caption. Et perHolt^ C. J. Jt ought not to 

S. C.° sTeaiid be; as if an action be brought by the Chief Justice of the 
171. Holt Common Keas in the Court of Common Pleas, the placita 
must be coram EiCro Nevill Mil, ^ Sodissuis, and not coram 
Thoma Trevor^ 8;c. And it i^as quashed. 
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7. Inter THE INHABITANTS OF THE PARISHES 
OF SOUTH CADBURY and BRADDON m Com. 
SOMERSET. 

{[Mich. 9 Ann. B. R.] 

ON an appeal to the sessions the Court discharged the 
first order, and now Mr. Earl moved to set aside the order 
of discharge, b'fccause the justices do not say whether they 
discharge it for form, or on the merits; for if it was for 
form, tlic parish is not bound; but if on the merits, the 
pnrisl-^i iLcons equence is hereby discharged for ever. Et 
nci- Tlur. 1st, Tlie justices are not bound to express the 
reason of their judgment in the judgment, no more than 
other Courts; and if it was otherwise held in the late 
Chief Justice’s time, it past without due consideration. 
The reason of their judgment must be collected from the 
record; as where judgment is arrested upon an insufficient 
indictment. 

* If the sessions reverse the first order, and that being 
removed appears to be good, this Court must intend it 
was reversed on the merits, and affirm the order of 
sessions. 

If the sessions reverse the first ojder, and that being re¬ 
moved, appears not to be good, we must intend it was re¬ 
versed for form, and affirm the order of reversal. 

So if the sessions affirm the first order, and that appears 
to be good, we must affirm the order of sessions. 

But if the first*order appears bad, and the sessions affirm 
it, this Court must reverse it, because it appears naught. 


SHERIFFS. 


DOMINUS REX r. DAWS. 

[mil. IS Will. 3. B. R., 1 Ld. Raym. 722. S. C.] 

DAWS was taken upon an attachment for a contempt 
die veneris prox, post Crastin, Sanctae Trin, and the sheriff 
took a bail-bond fdr his appearance, £Uid suffered him to 
be at large. Daws would not appear, the sheriff was 
amerced. The prosecutor refused to accept the assign¬ 
ment of the bail-bond; and Raymond moved, that farther 


The sessions 
ncert not set 
forth the reason 
of their judg¬ 
ment. b. C. 
Sett, and Rem. 
172. 


Orders reversed, 
ante 472, 486, 
492, 494. 

6 Mod. 287. 

[* 608 ] 


Vide 10 Co. 99. 
100. 1 Salk. 99, 
175. 

Sheriff may take 
bail-bond aa 
attachment of 
contempt, but 
the prosecutor 
may refuse to 
accept it 4Ao<l, 

cas. in. a. C. 
Gases B. K. $79. 
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amerciament might be stayed, and that the prosecutor 
might accept of the bail-bond, which was but in 40 1. and 
the prosecutor thought it too little. He urged, the sheriff 
was bound by the statute to bail and set him at large, and 
cannot seize him after the return; he has done all he can, 
and ought not to be amerced for not doing more than he 
cjin. No action lies against him in such case, there ought 
for the same reason to be no amercemenj. The Court 
agreed, that a bail-bond may be taken on an attachment, 
but said they could not oblige the plaintiff to accept the 
bail-bond, it miglit be insufficient; if it was, tlie sheriff 
might thank himself; if it bo sufficient, he 
the bail-bond, reimburse himself (o). 

(fl) In Field v. Jf'ork'house,Com.2,C)4. exception he should have pleaded faejis 
tiie defendant pleaded it was taken by sufficient to bring the question before 
the sheriff on an attachment for con- the Court, and gave him leave to 
tempt of C. B. and void by the stat. plead, and judgment was afterwards 
23 Hen. 6,, and had judgment. JCing, signed for want of a plea. In Studd 
Ch. J. said, that upon an attachment v. Jlcton, 1 Hen. Bl. 4G8. it was ruled 
of privilege, attachment upon a prohi- on demurrer that an action cannot be 
bition, or attachments in process upon maintained against a sheriff for refus- 
a penal statute, the sheriff might take ing to take bail upon an attachment 
bail, but not upon an attachment for a out of Chancery for a contempt. The 
contempt. In Say v. Ellis, 2 Bl. Rep. ^ Court did not give an opinion whether 
9. 5. it appearing on oyer of a bond * the sheriff has a right to take bail, 
that the condition was to answer a Vide IJanhy \. Lawson, Free. Ch. 110. 
contempt in the Court of Chancery, Eq. M. 350. Bland v. Riccafd, .3 
the defendant demurred ; the Court Leon. 20^ Jlnon. Str. 479. 1 Vent. 

thought if there was any ground of 231. 2 W^nt. 238. 




[609] STx\TUTES IN GENERAL AND 

o Inst * 

C. U4 the exposition thereof. 

3 Go. 13. V align. 

169, 170, 373. 

Kity. 54, 191, 

355, 356. 


Where a statute 
directs a thing 
fd a public na¬ 
ture, niayisun- 
derstoud as ehtdl, 
Q.Cro.jRc. 134. 
Tro. £1. G5S. 
SlnaL ns. 
Cemtb. 220. S.C. 


1. REX & REGINA BARLOW. 

[5W.&M.B.R.] 

INDICTMENT on 14 Car. 2. c. 12. against church¬ 
wardens and overseers, for not making a rate to reim¬ 
burse the constables. Exception was taken, that the stat¬ 
ute only puts it in their power to do so by the word may, 
4rc. but docs not require^ the doing of it as a duty, for 
the omission of which they are punishable. Sed non allo~ 
cairni for where a statute directs the doing of a thing for 
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# 

the sake of justice or the public good, the word may is . 

-.-the same as the word shall; thus 23 H. 6. says the sheriff andVem, 2 ii” 
may take bail; this is construed, he shall; for he is com¬ 
pellable so to do. , 


S. Bennet versus Talbot. Hill. 8 Will. 3. B. R. 
Vide title Declaration, pi. 3. pag. 212. 


^ 3. MILLS c. WILKINS. 

[Hill. 2 Ann. B. R.] 

•TRESPASS for taking several skins from the plaintiff. 
The defendant, as an officer, justified on 1 Jac. 2. cap. 22. 
about tanning, and set forth the title of the act, mistaking 
a word, by wliich it varied from the true title, and aver¬ 
red the skins were not dressed according to the intent of 
the statute; to which it was demurred, because no such 
act as is here set forth. Vide Cro. Car. 23^. 3Kcb.&A3. 


?!.C. 6Motl.f)2. 
rj Salk. 331. 

Holt 662. 

21 lawk. P. C. 
247. 

Title no part of 
statute, but if set 
out wroitp, is fa¬ 
tal. V^ide 4 Co. 
4R. t’m. C.ar. 
232 1 .Ton. 50. 

Cn\ Jac 140. 


On the other side it was answered, that the title is no part 

of the act; that old statutes have no title, and the opinion .scro iss. 

of Ha/c, C. Baron, was cited. 324. Vide Hut. 66. ‘l!' 

Hob. 310. 11 Co. 33. 4 Inst. 345. Holt, C. J. The title 648. Dye.’.m 

is n^t a material part, neither is it necessary to set it Hoh. 3io. 
forth; but yet it is a name given by the makers, and there¬ 
fore you must describe i^ccordingly if you will describe 
it by its title; arid they d^ied the opinion of my Lord 
Hale, saying, it was a sudden opinion. Judgment for the 


plaintiff (o)? 

(a) It may perhaps appear, that the 
rule by which a misrec*tal of the title, 
commencement, or provisions.of an 
act of parliament, which it was unne¬ 
cessary to state, is fatal,shonld be con¬ 
fined to those cases where the rest of 
the pleading is so connected by refer¬ 
ence with the act described as to be 
imperfect without such description; 
and the description being false, the al¬ 
legation, of which by reference it forms 
a material part, cannot be true. But 
that where the plea is, independent of 
the recital, perfect and sufficient, a va¬ 
riance in the merely superfluous reci¬ 
tal will not be material. Thus, in the 
report of this case, 6 Jfod. 62., Holt, 
Ch. Jus. said, “ You tie your justifica¬ 
tion to an act so entitled, and if you 
4 :annot produce one you are gone,^’ 
So in Boyce v. Whitaker, Doug. 94. the 


defendant having stated with some va¬ 
riance the stat. 23 H. 6. r. 9. relative to 
sheriff’s bonds, and pleaded that the 
bond whereon he was sued was taken 
against the form of the statute afore¬ 
said, the plea was held bad because the 
word aforesaid tied the party up to an 
exact recital. In Lutw. 140. it is held 
that if there is a material variance from 
a general 8tatute,if the declaration con¬ 
clude cont. form. stat. in ejusm. cas. 
edit, and not contra form, stat.prcrd. 
it is well. So in Wenaham v. Palgrave, 
Fort. 372. Str. 214. the declaration 
recited that by a statute made in a 
parliament held the 8th day of Jul. 
8 th ,inn. it vi'as enacted, ^c. when no 
such parliament was held, and con- 
cludeu generally cont.form. stat. ejus- 
mod. ^c. the Court held that it was 
well enough; but contrary to the sta- 
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tute aforesaid v^ould tie it up. Ac¬ 
cordingly in 2 Hawk. ch. 25. s. 104. 
it is said, “It seems to be agreed that 
not only a misrecital of the day where¬ 
on the parliament was^ holucn, but 
even a misrecital of the purview of a 
statute, may be salved by a general 
conclusion contra form. stat. without 
adding progdict.” The case, therefore, 
seems to stand upon the same founda¬ 
tion as every other where there is an 


error in an immaterial allegation, viz, 
that if the allegation is so connected 
with wliat it is material to aver, that 
the latter is solely referrible to it, and 
would be defective and imperfect with¬ 
out it, the error is fatal, but otherwise 
not. As to which, vide Savage v. 
Smith, 2 Bl. Rep. 1101. Bristow v. 
Wright, Doug. 664. Gwinnett v. Phi¬ 
lips, 3 T. R. 643. and particularly 
Peppin V. Solomons, 5 T. R. 496. 


[610] STATUTES, AND THE EXPOSI¬ 
TION THEREOF. 


S. C. 1 Show. 
241,266. 


Exercising a 
trade by othei's 
is wiUiin Uic 
stat. SEliz. 

Viile post pi. 2, 
3, & 7. 3 Mod. 
313. S. U. 
Carth. 162. 
Comb. 17'J. 
Shower 266. 

11 Co. S3, b. 
Cro. Car. 347, 

516, 517. 

6 Mod. 21. 

Cro. Car. 516, 

517. 1 Saund. 
10. 1 Rol.R.lO. 
Hob. 211. 

2 Bulst. 187. 

1 Cro. 347 , 349, 
516. 8 Rep. 
130. 11 Uep. 
54. 1 Sid. 303. 
Cro. El. 872. 
Holt 66. 2L(1. 
Raym. 1179. 


Vide Raynard v. 
Chace, 1 Bur. 2. 


1. HOBBS QUl TAM v. YOUNG. 

[Trin. 3 W. & M. B. R. Intr. Hill. 1 W. & M. Rot 129.] 

DEBT on 5 Eliz. for using the trade of a cloth-worker, 
not being brought up an apprentice; upon nil debet the 
jury found, that the defendaut^as a Turkey merchant, and 
exported woolen manufactuiv^nto Turkey, and that he 
employed clothiers that had served apprenticeship to work 
the clothes in his own house, at his own charge, and with 
his own materials, w'hich he sent into Turkey as merchan¬ 
dize, but that the defendant never served an apprentice¬ 
ship. Per Cur. 1st, The defendant is the trader in this 
case, and the pereon that exercises the trade, because he 
employs the rest, who work but as his servants, and the 
loss and gain is to be his. 

2dlj, This is a trading within the statute; because the 
cloth is not confined to the use of his own family, but 
vended out for the sake of commerce; and whether the 
utterage be in England or in Turkey is not material. 

3dJy, That he that hath not served an apprenticeship is 
by this statute restrained to work as a trader, either by himr 
self or others; for the intent of this act is to annex the bene¬ 
fit of trade to such as underwent the hardship of learning 
it, thereby to encourage labour in youth. And few would 
undergo the trouble of being apprentices, if they might 
employ others to work fpr them. 

4thly, This is a negative statute, and no one shall ex¬ 
ercise a trade against it, unless by virtue of a custom, as 
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the widows of tradesmen, who hy custom carry on the 
trade of their husbands, which the Court held not within 
the statute. HuH. 132. My 5, 1 Saand. 312. 2 Bidst. 191. 
Cro. Car, 516. « 


2. DOMINUS REX PARIS SLAUGHTER. 

[Hill. 11 Will. 5. B. R. 1 Ld. Raym. 513. S. C.] 

BRODERICK moved to quash an indictment on 5 Eliz. 
r. 4. for using tlie trade of a fellmonger, not having been 
an apjireniLice seven years; he urged, that this was a 
business required no skill, for it was only to pull the wool 
from the skin. He cited 1 Cro. 499. Information for ex- 
er?ising the trade of a hemp-dresser reversed. One Pasch. 
4 Jac. 2. for exercising the trade of a wool-comber, quash¬ 
ed. Of a pippin-monger reversed. Seel per Holt, C. J. 
If in the indictment it be averred to be a trade (a) at the 
time of making the statute, we will not quash it; for whe¬ 
ther it was a trade then or no, or whether any skill be re¬ 
quisite to the exercise of it, is matter of fact proper for the 
trial of a jury: And there are many trades within the ge¬ 
neral words and equity of that act, beside those that are 
mentioned therein. The case of a dbstermonger is not yet 
determined, and the case of an upholster, 2 Bulst. 186., is 
not law. I'he Court would not quash it. 
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Indictment foi’ 
exercising the 
trade of a fcll- 
mo’ijier contrary 
to 5 Eliz. not 
((uashed, because 
averred to be !i 
trade at the lime 
ofniakinc; the 
net. Vide pi. 1, 
and 7. S.C. Holt 
CiS. (’asos Tl. n. 
Sll. 2 Ld. 
Raym 1179. 


(a) If a trade is^mentionlll in the 
statute,it is not necessary to allege that 
it was used at that time; 4 Mod. 145. 
Tie.v V. Thon^,BulL M F. 192.; other¬ 
wise it must be averred to be a trade 
used Avithin the realm of England or 


Wales at the time of making the act, 
ibid.Infra hocregnum is not sufficient, 
for that extends to Scotland; and aver¬ 
ring the trade to be used in Scotland 
would signifjf nothing; Be.v Lister, 
Str. 788. Barnard, B. It. 30. 


3. DOMINA REGINA r. HARPER. 
[Trim 4 Ann. B. R. 2 Ld. Raym. 1188. S. C.] 


TNDICTME^^T for using the trade of a merchant- 
taylor contrary to the statute 5 Eliz. Serjeant Broderick 
moved to quash it, because it is not a trade within the sta¬ 
tute. Quashed nisi. Some days after Mr. Eyre moved to 
quash an indictment against •Corms^, for using the trade 
of a seamstress, not having served as an apprentice, and 
the Court refused, because it was set forth in the indict¬ 
ment to be a trade in England at the time of making the 
act; wherein the words are, any craft, mystery, or occupa¬ 
tion nova used. So that if this trade of a seamstress be not 
Salkf.ld, Vol. If. 31 


Wiicrc llio trfldc 
is averi’cd to be 
a trade at tlie 
time oftlie act, 
the Court cannot 
intend it not 
vitiiin it. 
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within the act, the defendant would have the advantage 
of it upon the trial. But as to Harper's case, which Mr. 
Eyre put them in mind of, the Court seemed to think a 
merchantrlaylor was nonsense and unintelligible; they did 
not know what a merchant-taylor meant, and so it diflered. 
It is a good exception that it is not averred in the indict- 
ment, that the trade therein mentioned was a trade at the 
time of making the statute. Domina Rrgjna versus Cor¬ 
nish, codem termino* 


4. BILLINGS r. EADS. 

[Mich. 4 Ann. B. R. 2 Ld. Raym. 1214. S. C.] 

TRESPASS and special verdict found; the case was, a 
cuach-maiT^trii'i- gentleman had a coach and harness of his own, and gave an 
«ut license. inn*holder lOO/.jjtr annum to find him a pair of horses and 
a coachman: And the question was, Whether he could do 
this without a license to keep a hackney-coach, upon 6 
4^ G IV. ^ M. c. 22. Et per Cur. Though in the beginning of 
the licensing clause, sect. 3. and in the prohibiting clause, 
sect. b. hackney-coach or coach-horses arc mentioned in the 
disjunctive, yet that must be understood of coach-horses 
to be used with a hackney-coach, because all other pro¬ 
visions in the act, viz. the number, the fine, the rent, and 
the whole revenue reserved, is confined to hackney-coach¬ 
es; and the party cannot forfeit, but where the commis¬ 
sioners may license; and it is an act of restraint. 
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[ 612 ] 


H. rna)' let 

irft, .r, aW_ I.A.. 


5. ANONmOUS. 

[Mich. 4 Will. 3. B. R.] 

Uoiistruction of A WARRANT of attorney*for entering up a judgment 
the stamp act. written Upon a paper, which likewise contained a bond, 
and had only one stamp, whereas by the act concerning 
stamp-duties it ought to have two stamps: Judgment was 
entered up by virtue of this warrant. And nowit was 
moved, that the judgment and execution mi^ht be set aside 
for this cause. Sed per Cur. There may be reason to re¬ 
fuse such a warrant of attorney in evidence, but no reason 
to make all void; for there js nothing in the act that im¬ 
ports that. 
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6. DUNN QUI TAM HINCHDY. 

[Pasch. 5 Ann. B. R. 2 Ld. Raym. 1275. S. C,] 

DEBT upon the statute 10 fF. 3. c. 2. for twftlve dozen Debt sur Btat. 
of buttons, made dc tigno tanlum in imitation of, ^c. The Y^drsLev sno 
jury found the buttons were all wood but the shanks, 374 . 
which were brass, and that they were made in imitation, 

<Srr., and that there were buttons made de ligno tanlum, S/c. 

Weld said, that now it appeared the statute was applica¬ 
ble, and might have its effect upon other buttons, and that 
a penal law was to be construed strictly, and not by in¬ 
tendment. Vide 2 fnst. 199. Plo. 47. a. But the Court 
resolved they were prohibited by the act; for the shank is no 
part of the button, but added to fasten it: And if buttons 
thus made in imitation, ^c., by having a brass shank 
added, should be out of the act, it would be in every body’s 
power to evade it. Adjudged. 


7. DOMINA REGINA i). MADDOX. r 

{^Pasch. 5 Ann. B. R.] 

PER Cur, Upon indictments oh the statute 5 Eliz. in E^osition of 
evidence we allow following the trade for seven years to 
be Inefficient without any binding, this being a hard law and s.' Cumb. 
(a). Cited in Regina versus Franklin, 2 Ld. Raym. 1179. 254 , 255 . 

• • 

(n) R. ttcc.French v. Adams, 2 Wils. in which he has been employed seven 
168. Wallen v. Holton, 1 Bl. 233. A years; French v. Adams, m 4 Leon.9., 
wife who has assisted her husband sev- that a persoji who has served an ap- 
enyears,or a person who has served sev- prenticeship to any trade within the 
en years as a journeyrhan, may exer- statute may follow any other trade 
cise the trade; Show. 242. 3 400.• within it; 8 . P. Kehle 473. Vide Bull. 

12 Jtfbd, 401. 10 Mod. 70. A per- JY. P. 192. 
son may exercise any number of trades 



613 


statutes of hue and cry. 

mi.l 27 El. c. 13. 

I’kI. Hale's 

V. C. 71, 72 . ^ 

3 Inst. C8. 

Dak. c, 100. 

rs’1. ASCOMB r. THE HUNDRED OF SPELllOLM. 
1 S S. [Mich. 2 W. 8c M. B. R. Intr. Hill. ult.'Rot. 901.] 

1 l.«on. 323. 

S. C. 1 81iow. 91. 211. 3 Mod. CSr. S. C. called Ashconib vet-siis the Hundred oi' Eltliorn. 
Cai'ih. 14.3. Holt C.17. 


H. i-obbed, rc- 
fusinp: to take 
Uieoaili, cannot 
sue. \'iile post 
pi. 3 . 7 Co. 6,7. 
.‘servant robbed 
ol'iiis niiisler’s 
E;oods, iiiasit r 
inav s!K'. \ ide 

iiilia, and ante 
440, 411. 

2 Sauinl. 3S0. 

S. C. Curtli. 113. 
c.dlcd A<.hc()inb 
\ ei'sus tlie Hun¬ 
dred of Eltlioru. 


AN action w:is hroueht by the master for the robliery 
of and B. his servants. The jury found the special 
matter, and that B. was a Quaker and would not take (iie 
oath (a), ih. that he knew none of the rolihcrs. El per 
C'ur. 1 st, TIic ma‘'tcr may sue for the robbery of his ser¬ 
vant, and the oatli of the servant is hullicitMit. 2(lly, Tlie 
servant iriav also sii(\ for hi; had (he possession. 3illy, If 
the servant be robbed in tin; pre.seriee of the master, tlic 
master must sue, and the oath of the master is sullicient. 
S///. 156. But if the servant was robbed out of the mas¬ 
ter’s presence, tlie servant must swear, y\s to B., 

who rcfi'^ed to sweaty the hundred is not liable:; for the 
statute (d E/is. was made in favour of thehunilrcd to pre¬ 
vent confederacy and combination between the thieves and 
the party robbed, and it was the master's folly to employ 
such a servant. 


(a) By stat. 7 and 8 Will. S. c. 34. 
a Quaker’s aibrmatjun is of the same 
effect as an oath, except in criminal 
cases. The exception has been ruled 
to extend to an appeal for murder,Uas- 
tle V. Bambridge, 2 Str. 854.;—a mo¬ 
tion for an attachment foi' non-per¬ 
formance of an award, Babins v. Say- 
ward, 1 Str. 441 .;—a motion for an 
information for a misdemeanor, Rex v. 
Wych, 2 Str. 872.;—articles of the 


peace, Bex v. Green, I Str. 527 .;—a 
rule to answer the matter of an affida¬ 
vit, 2 Str. 496.;—an aflidavit in de¬ 
fence of another against a rule for an 
information, but nut in his own de¬ 
fence, Bex V. Gardiner, 2 Bur. 1117. 
It does not extend to affidavits con¬ 
cerning the appointment of overseers, 
Bex V. Tanner, 2 Str. 1219.; or to pe¬ 
nal actions, Mchison v. Everett, Cowp. 
382. Vide Espinassb'72B. 


2. COMBS II. THE HUNDRED OF BRADLEY. 

[Pasch. 5 & 6 W. & M. B. R.] 

IN an action against the hundred, the plaintiff declared, 
raone> mayhave that he was posscsSed ut dc honis .mis propriis., The 
an action against jupy found the plaintiff was a servant, and wa.s robbed upon 


Vide Style’s 
Rep. 156.kc. su¬ 
pra. 1 Urownl. 
155. 2 I.x:on. 82. 

Servant i-obbed 
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the road of 30/. of his master’s money, and 20 s. of his 
own. Kl per Cur. The action well lies by the servant, for 
the money is his, and he is possessed ut de bonis propriis 
against all, and in respect of all but him that hath the very 
right. If a servant be robbed of his masters goods, he 
may maintain an appeal of robbery. 


3. DOWLEY r. THE HUNDRED OF ODIUM. 

'X [Mich. 6 Will. 3. B. R.] 

IN an action upon the statute of hue and cry, a verdict 
was for the plaintiff; and Mr. Clark moved in arrest of 
judgment, that it appeared the oath was taken before a 
justice of peace of the county, and not a justice inhabiting 
within the hundred, according to 27 Eliz. But the Court 
held it good notwithstanding that, for the statute of Win- 
ton says no such thing, and 27 Eliz. does it only by way of 
direction; and the declaration had been good, though it 
iiad not shewn an oath taken before any justice at all. 


t. C’OWPEll r. THE HUNDRED OF BASING¬ 
STOKE. * 

, [Hill. 1 Ann. B. 11. 2 Ld. Raym. 826. S. C.] 

IN debt on the slaliilc of hue andcry^ a special verdict w'as 
flnind, that the plaintiff wti^ travelling in the highway in 
the hundred of Michatl-Rhcr., where he w^as set upon and 
carried intii> the hundred of Basingstoke^ and robbed in a 
coppice in the highway of this hundred. Th<; quc.stion 
was. Which hundi’c^ should be liable? And it was adjudg¬ 
ed, that the hundred of Basingstoke sliould, for there the 
robbery was committed, and not before; and if these had 
been tw’o counties, it is certain the indictment of robbery 
must have bcerj brought in the latter where the goods 
were taken, and not in the first where the assault was 
made: Also the hundred is not liable for not preventing 
the robbery, bbt for not taking the robbers; for if they are 
taken, the hundred is excused. Vide Hull. 123. Goldsb. 
86. It was objected, that the taking, i/c. should relate to 
the assault, and so it was a robbery ab initio., like the ease 
of murder, where it is certain there shall be a relation to 
the stroke, which was the cause. In answer to which the 
Court took this diversity. As to forfeitures there shall he 
a relation to the first cause; so if there be a pardon of the 
stroke, it shall discharge the murder; but after the stroke, 
if one knowing thereof receives him, or if a constable ar¬ 
rests him and lets him go, the receiver is not accessary 


the liiiuilreil. 

S. C. 4 Mod. 
.‘333. Comb. 263. 
Holt 37. 

Cases 1?. II. 54. 
Comb. ‘203. 

4 Mod. 303. 
iiHtch. 127. 


Vide 1 Show. GO- 


ni'chirationnecd 
not .set lorili the 
(<i\(h to bo tiihco 
before a justice 
of pe.ii e of tli:' 
hundi-cd. Vide 
ant pt. 1. 7 Co. 
6, 7 .Noy 15.5. 
2"»cul. 

2 .Saiiiid. 423. 

3 SiilK IRf. 
Audi' 115. 


y\ssauU in the 
hundii'd of A., 
and jyitods taken 
in 11., It. IS 
chargeable. Sec 

2 Cni. fi75. 

March 11. Noy 
52, 155. 1 Ia'OH. 
pi. 72. 1 Sid. 
2fi3,367. 4 Co. 

41,42 47. 

5 Co. 2. pi. 39. 

1 Co 99. 

Hale’s P. C. r, 1. 
H. C. Far. lo7. 
lit p. A. Q. «. 
Holt 638. How 
murder has re- 
^lion to the 
stroke. 1 Hawk. 
79, 80. 2 Hawk. 
180,181, 320. 

1 Show 00. 

3 Saik. 184. 

3 Mod. 258,287. 
5 Mod l.)v), 160, 
263 2 S vutitl. 
379, .380,423. 

4 Mod. 383. 
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Viile S P. 

1 Show. 60. 
Comb. 150. 

1 Goldsb. 155, 
156. S Goldsb. 
280. P. C. 

2 Hawk. 2(^. 
Cro. Car. 267. 


lo felony, nor the constable a felon; for it is not a felony 
till death ensue. 11 Jtf. 4.12. b. Otherwise as to collate¬ 
ral purposes; for if the stroke and death are laid at dif¬ 
ferent days, and the indictment concludes, ct sic murdravil 
die ^ loco of the stroke, it is naught; but the day and place 
of his dicing is well. 4 Co. 41. Plowd. 401. But here the 
assault is not a necessary efficient cause of the robbery, 
as a stroke in murder is; therefore there is no relation in 
this case, because no necessity. It was objected, tlvi if 
one be taken in the hundred of A. and carried, into the 
hundred of B. into a house there, viz. a mansion-house, 
and robbed, or taken in the day-time in A. and carried to 
B., and there robbed in the night, there shall be no rem¬ 
edy. And the Court said, those cases were not provided 
for by the statute. Adjudged per Holt &;iotam Cur. Also 
he said as to the assault’s being in the coppice, that it was 
not necessary the robbery should be in the highway to 
charge the hundred. And yet see Cro. Car. 2G7., ro/icrc it 
is said, that the inhabitants arc not bound to keep watch in a 
nc7o highway, or to make amends for a robbery therein com¬ 
mitted. 

Who chargeable to the hundred on a hue and cry, vide 2 
Samul. 423. 


SUBSIDIES, TAXES, AND CUS¬ 
TOMS. 


Ta.tcsin general 
means parlia- 
mputaiy. 

5Mod..368. S.C. 
Comb. 424, 466. 
S. C. 1 Salk. 
198. S. C. S. C. 
Carth. 438. 

3 Saik. 340. 
Cases B. It. 166. 
Holt 175,669. 
Different man¬ 
ners of tjixing, 
and whtib intro¬ 
duced. 


1. BREWSTER r. KITCJIEL. 

[Hill. 9 Will. 3. B. R. Vide the state and resolution of this 
case, title Covenant, pl.4. pag. 198.] 

IN the debate of this case it was laid down by Holt, C. 
J. That the word taxes, generally spoken with reference 
to a freehold, or where the subject matter will bear it, 
shall be intended parliamentary taxes propter excellentiam. 
34 H. 8. Quinzim. 9. But there be other taxes Hot par¬ 
liamentary, as repair of churches, commission of sewers; 
for any imposition which takes away part of his goods or 
rent, is a tax. 2 Inst. 532. 

The ancient way of taxing was by tenths and fifteenths, 
then by subsidies,*after that by royal aids; at last by a 
pound-rate: The former were all on the person or per¬ 
sonal estate, and were much the same thing; the latter 
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was upon rents and lands. Tenths and fifteenths were 
the most ancient. Vide Spelman verbo Quindecima. In 
8 Ed. 3. a valuation was made on all the towns in Eng- 
land^ and returned into the Exchequer, which became the 
standing measure for taxing. 2 Inst. 76, 77. From this 
when a tax was given, the officers of the Exchequer could 
easily compute what each town was to be charged with, 
and what it came to. Vide 11 H. A. 35, 36. Bro. Quinz. 9, 

■^PiM^^rst subsidy was in and by 32 H. 8. cap. 50. which 
was a t^ upon the person for his lands and goods, pay¬ 
able by the party where he lived. This continued till 
15 Car. 1. 

The assessment or tax, according to a pound-rate, came 
in 17 Car. 1. In these assessments there was a clause to 
empower the tenant to deduct. So itw'as in 1642, 1644, 
1649. And then, and upon this account it was, that in 
conveyances it came to be provided, that there should be 
no deduction for taxes. 


2. TROWEL r. ELLFORD. 

[Trin. 5 Ann. B. R.] 

TRESPASS against the collectors of the land-tax; the H.may be assess, 
case was, that the plaintiff lived in Middlesex^ but exerci- ^x^either^here 
sed find followed the business of a factor in Smithfield; hedweiUorcar. 
and the question was. Whether the commissioners of Mid- 
dlcsex where he Uved, coukl tax him as living in Middlesex, 
or he should be taxed by the commissioners of London, as 
following his business in Smithfield? And Holt, C. J, held, 

That the action lay, and that he was not taxable by the 
commissioners of for by the very words of the 

act, he is to be taxed in the place w^here his office is exer¬ 
cised (o): Cceteri Jttslic. contfa, for this is not an office which 
is local, but an employment which is personal, and the 
person is taxabla where he lives; and the affirmative words 
of the act arc directory. He is taxable in either place. 

(a) An exciseman who executes his that trespass lay for distraining for it 
office in different places is chargea- upon an assessment elseft^here; Bar- 
ble where he resides; and it was ruled reit v. Weeks, Str. 417. 
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vhcre imt. 


3. ROBINSON r. STEPHENS. 

[Mich. 8 Ann. In Cane.] 

hr^d^-c'iiic covenants to pay an annuity to 7. S. the cove- 

timi iWrciivs oiit nantoF shall not deduct for taxes; for the charge is on 
of annuity, atid ihc pcrsoii of the Covenantor, and iiot the land. So if H, 
vhcre not. having a term for years, devises an annuity to J. S. and his 
heirt, there can be no deduction for taxes, for the li...; 
for years is no otherwise chargeable with it, th.'Hf as it is 
part of the personal estate; for it cannot be said to issue 
out of the term, when in point of duration it may conti¬ 
nue much longer. So if H, grants an annuity to J. S. and 
afterwards secures it out of a real estate, there shall bo 
[017] no deduction for taxes; for the subsequent security cannbt 
lessen the ctlect of his former grant, which in its creation 
was tax-free. Per Cou-per^ Lord Chancellor, at his house. 


[017] 


I’l ibuj'c, an au- 
tieiit duty oii 
poods, granted 
away by the 
cown.is chai’ge- 
able with ottier 
duties cliargtd 
OH the same 
goods vtide m 
thf granlct-’s 
bonds. Con* 
certiing juisage, 
lid. Ilardi'. 56', 
fj?, '218, 301, 

Ktc. ‘i:?, Davis 
17 . 


1. PAUL r. SHAW. 

[Hill. 8 Ann. In Cam, Scacc.] 

ASSUMPSIT for 500/. received to the use of the plain¬ 
tiff’; on non assumpsil a special verdict was found, that 
King Charles I. gave to J. S. and his heirs, the duty of 
prisage of all wines imported, to hold dischai;ged of all 
aids and tuxes; and the question was, Whether the 
grantee should pay tonnage for this upon 10 fV. 3.? 
jV’o/e; The duly of tonnage was first imposed per 12 Car, 2. 

■ c. 4. viz. 4/. 10^. on all French wine; then comes 1 
Jac. 2. c. .3. and impose.s Uf.^per ton on French wdne, 
with a clause, that the grantee of prisage should pay the 
duty; then comes 7 iS-- 8 IK 3. c. 20. which imposes 25/. 
per ton; after that comes 9 10 JV, 3, c. 23. which im¬ 

poses over and above, a duty of 41. 10^. to be levied ac¬ 
cording as it was by 12 Cor. 2. And it jv^as adjudged in 
(he Ibxchcqucr, that the grantee should not pay this du¬ 
ty of tonnage. Upon this error was brought; and it was 
said for the grantee, that this was an anbicnl royal re¬ 
venue, tliat if the crown now held it, tonnage could not 
be due, the queen could not pay a duty of tonnage out of 
her own prisage; that the grantee claimed under the 
crow'n, and ought to have the same privilege and exemp¬ 
tion, the rather because it was granted with this immu¬ 
nity. But per Trevor^ C. J. and several other judges in 
the Exchequer-chamber, it was answered and resolved, 
that immediately bn importation, this duly of tonnage at* 
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tached upon the wine, and the grantee receives whatevef 
part he takes for prisage charged with the duty; and this 
must be presumed to be the intent of the law; for it can¬ 
not be imagined the law meant to raise this duty on 
the people to enrich a private man, which would be the 
effect, if he may have his prisage custom-free. And the 
grantee paid the tonnage imposed by all former laws. 

As to the rq|isons on the other side, they answered. If 
4h«iimjsage had remained in the crown, it could not have 
paidbyNfceason of the unity of possession, it being absurd, 
that the queen should be chargeable with a duty to her¬ 
self; but this exemption is only personal, and the duty re¬ 
vives when prisage comes to a subject, who may pay the 
duty to the crown, as where a parson leases his glebe. 

/fnd as to the covenants or clause of discharge in the 
grant, that could only extend to the tonnage then in 
being, which he, though king, had himself, and not to 
what he had not, but might be given to his successors. 

And the judgment was reversed. 

This judgment of reversal was affirmed in D^m. Proc. 1 Bro. P. C. S25. 


.SURRENDER. 


In the Case of Thompson-anrf L€ach. Hill. 9 Will. 3. I 
B. R. (Which see, title Remainder, pi. 2.) 

THE Court held, that a surrender immediately divests 
the estate out of the surrenderor, and vests it in the ^wrender vesti 
surrenderee; tor this is a conveyance at common law, to su^deree 
the perfection of which no other act is requisite, but the ^itiiout his ex¬ 
hare grant; and though it be true that every grant is 
a contfact, and there must ,be an actus contra actum, or a s.c. Cases ia 
mutual consent; yet that consent is implied; a gift im- oi 
ports a benefit, and an assumpsit to take a benefit may well aeeib. s.'c. 
be presumed; and^there is the same reason why a surren- 
der should vest the* estate before notice or agreement, as 3 saik. sbS. 
why a grant of goods should vest a property, or sealing ^ 
of a bond to another in his absence, should be the obligee’s 

Sali^bld, Yon. lU 33 
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^s woit357, bond immediately without notice (g). 2 198. 3 X,g- 

Ss B.'r.475. viitz 284. 2 Shower 196, 308. 

See 3 Lev. 285. That the Judgment in the principal case 
was 9'eversed in the House of Peers, in 1692 (6). 


(fl) Vide ante sol. Taylor Horde^ 
1 Bur. 125. 

(b) The judgment which was re¬ 
versed in 1692 was in a former cause 
between tlie same parties; in which it 
was ruled in C. B., Trin, 2 W. Jlf. 
S Lev. 294. 2 Vent. 198. and on error 
in B. R. HU. 3 fV. J^f. 3 Mod. 296., 
that the surrender was void for want 


of acceptance. The reversal of those 
decisions was on the 23d Dec. 1692, 
Joum. of the House of Lords, vol.lSth, 
pa. 163, by which thtf doctrine in the 
text was established. The cau^^tvhmh 
was deckled 9 W. 3. was velative to 
the same surrender, but turned upon 
a different point; as to which, vide 
the reports ante 427, 576 


[619] 

Vide ante 570. 


TAIL. 


S. C. 1 Salk. Svraonds versus Cadmore. Hill. 4 & 5 W. & 

338. 1 Show. 

37a 4 Mod. I. M. B. R. Rot. 743. Vide this Case, title 

8. C. Piucsl.18. ^ ' 

Holt 61.5. Hep. pi. 3, pag. 338. 

A. Q. 19. 3 U. *■ ‘ ® 

198. p. 10,11. 

2. MACHIL c. CLARK. 

[Trin. 1 Ann. B. R. Intr. in B. R. Pascb. 12 Will. 3. Rot. 
342. 2 Ld. Raym. 778. S. C. Comyns 119. S. C.] 

tenant in tail covenanted to stand seised to the 
stand seiwMi (o use of himself for life, remainder to JoAn his eldest son 

afterwards suffered a conomon recovery with 
mainderto A. in single voucher, wherein he was tenant to' the prcecipe: 

re ***** question was. What operaticm the covenant 

nminderisto had? For if it made any alteration in the estate-tail, the 
take effect aRer recovery did not bar; and if .it did not, the recovery and 
iMoO^, 121 single voucher did bar. The Court held the recovery 
159,176. 3 Lev. good, and affirmed the judgment; and Holt, C. J. delivered 
2 ^ 1 ^ 75 *^ 13 ,*” opinion of the Court, and gave the reasons for it, the 
225.2 M(^.aOT. sum of which was, 

1 Vent. 372. j That if tenant in tail by covenants to stand seised, 
211 ^. 22 , 23 , or by lease and release, or bargain and sale, conveys to 
another and his heirs, it is a base fee, not determined nor 
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determinable till the entry of the issue; for before the 
statute de donis, he had a fee-simple; and the statute does 
not alter the nature of the estate, but restrain the power 
of alienation; and therefore as he might before the statute, 
so he may since; the statute only makes it voidable (a). 

2dly, He has the whole estate in him, and therefore Bargainee of 
must be able to divest it, and so he said was Seymour’s ^dereVndible**** 
case in point, Tenant in tail bargained and sold, the esute. 

"HSar^fti^jee has a descendible fee. This case he held for 
law, biK'^denied the case of Took and Glascow, 1 Saund, 

260. and likewise LiU, § 612. if it be taken literally. 

3dly, This appears from 3 Coke 84, 613. If tenant in Whatconvey- 
tail grants a rent, advowson, it is not void as to their Unafi^/redefea- 
issues, but voidable; for if he brought a formedon^ the dc- sibic by the en- 
fe*ndant may plead a warranty. F/de Winch. 5 Bridge 77. co Lia ^ 327 * b* 
But this is still more apparent from the common case, 
where tenant in tail makes a lease not warranted by the 630 J 

statute, it is not void as to the issue, but voidable; and 
tenant in tail may exchange with a tenant in fee, in which 
case a fee is given and taken without livery: Ergo^ tenant 
in tail may also covenant to stand seised. If tenant in tail 
by lease and release, by bargain and sale, or by covenant 
fir stand seised, convey to another and his heirs, the estate- 
tail is not in abeyance, but in thfi alienees, for the law 
puts nothing in abeyance, but of necessity; and it is not 
the Hlenant in tail; for he cannot bring waste, Sfc. Vide 
Hob. S39. Yeh. 51. \ Leon, WO. 1 J^nd. 191. 3 Cro. 895. 

But he held that the present conveyance did produce no 
alteration in the estate-tail, because the estate in remain¬ 
der was t(^ commence after his death; and took this dif¬ 
ference, , 

If tenant in tail make a future lease for years, which by i Koi. 842. 1. 50, 
possibility may be to commence during the life of tenant 
in tail, it is not void, but voidable as to the issue. 

But if it be a future lease to commence after the death 
of tenant in tailj it is merely void in its creation; for it is 
not to commence till the title of the issue commences, and 
that is an elder title concurring with it; and if the law ^ 
should make ft otherwise than void, the law would make 
him a trespasser. Vide Dy. T19.pl. 7. 2 Cro. 565, • 

So in covenant, if one covenant to stand seised to the Tenant in uii 
use of- jS. and his heirs, or to^the use of A. for life, remain- to 

der to B. in fee, the covenant is not void, but puts the es- the use of a. 
tate-tail out of the covenanter. 

’a) R. ac. (roodr^hi ex dem. Tyr- 2. Butl. n. Co. Lit. S26. h. S31. a. 
. v. Mead and Shdson, S JBiir. 1703. Plowd. 557, WrighVa Ten. 186. 
Vide ac, Stapletonv. Stapleton, 1 Atk. 
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A., for life with But if tenant in tail covenant to stand seised to the ase 

Crests th"es- hcirs after his death, it is void. 

tate-biil; otherwise if the new use be to take effect after his death. 

2 Rol. 790. 1 .37. So it is in the case at bar, tenant in tail covenants to 
stand seised to the use of himself for life, remainder to J. 
S. and his heirs; for the remainder is to take effect after 
his death, when by his death the title of the issue com¬ 
mences, and the covenant as to tlie estate/or life to him¬ 
self is void in this case, because here is no transniuAri'tloii 
of possession; such covenant is in any case only good in 
respect of the remainders, and since the remainders are 
void, the covenant and the first estate are likewise void. 


3. IDLE u. COKE. 


[Pasch. 4 Ann. B. R. 2 Ld. Rayin. 1144. S. C. 1 P. Wms. 

70.S.C.] 


^rrendei-to A. fj. SEISED in fee of a copyhold, surrendered the same 
^^r'to Al^and"' ^o the iise of liimsclf for life, and after that to Valentine his 
his Wife for their son and Alice his wife, pro^ durante krmmo xjtnrum snaruni 
hdrsamlassi^s; naturalium Hr hu'rcd. assignat, prcedict. Valenlini (V Alicce. 
and for deir.»uit ’ Et pro defectu talus exilus^ to the use of himscll and his 
ot such L'Siie to lieirs. And it was held per lotnm Curiam. 

A. and his heirs, C ’ 

is a fee in A. and his wife. S. C. 3 D. 186, J)l. 14. Rep. A. Q. 57. Unit 164. 


Vide ante 618. 
Surrender If) he 
constnicd as a 
conveyance at 
common law. 
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* 1st, That a limitation of uses in a copyhold surrender 
must be construed by the same rules and in the same man¬ 
ner as if it were a limitation in a deed of feoffment, or any 
other conveyance at common law (a); and that the intent 
of the party is n(»t suffirient as in a will, for the statute 32 
H. 8. leaves the testator at liberty to .express his intent as 
he pleases; but the common law ties up conveyances to 
set form and set words. 


In a gift in tail 2 dly, In a gift in tail it must be limited of what body 
it must appear of (Ijg iggue is to come, SO as it may appear by the express 
iasue are to words, Of something tantamount or equivalent; and there- 
come. fore a gift to H. and his heirs males, or a gift to H. and 

his heirs females, is not an estate-tail; because it is not 


(a) This point is recognired in the 
cases of Sutton v. Stone, 2 Atk. 101. 
LoveU V. Lovell, 3 Atk. 11. In Fisher 
V. JViggt ante 391., 1 P. Wvtis. 14., 
the majority of the Judges held, that 
a surrender might be construed as a 
will in creatii^ a tenancy in common. 
In Rigden v. rallier, 2 252., Ld. 

&rdwieke thought that upon a cove¬ 


nant to stand seised (and come semhle 
in case.of surrenders) there was a dif¬ 
ference between words of regulation 
or modification of the estate, and 
words of limitation. 

The limitation in this case would in 
a M'ill have clearly been an estate-tail; 
Vide Morgan v. Qrij^hs, Cowp. 234. 



Tail, 


said, nor does it appear of whose body they are to issue. 
At common law this would not have been a fee-conditional; 
and the statute de donis does not create estates-tail, but 
preserves them: A fee at common law was either absolute 
or restrained; those restrained fees w'ere either restrained 
as to duration, as a gift to A. and his heirs, while such a 
house stood, *!^c., which was a base fee *, or restrained as to 
what particulaj heirs, or of whose body issuing should in- 
tbiiijitifcWhich was a fee-conditional, and is by the statute 
turned into an estate-tail; ergo this is a fee simple at com¬ 
mon law, and is so at this day; for there are words to 
creftte an estate of inheritance, but none to restrain that 
to issue or heirs to the body of the said party; But a gift to 
a man, and the heirs males of his body, is an estate-tail; so 
is^n estate to husband and wife, <$<• heredibus de ipsis pro- 
crentis, for de ipsis is tantamount; so if a gift be to H. and 
his heirs, if he have issue of his body; and if he die with¬ 
out heirs of his body, the remainder to himself and his 
heirs; for here is an inheritance created, and it is mani¬ 
fest he meant heirs of his body, voluntas donatoris in charta 
doni sui manifeste expressa de caeltro observetur, and this is a 
necessary implication. Jenk. 171. b H. 6. 6. So if a 
be to A. Sir heredibus suis si haredes de came sua habueril^ 
Sf si nullos Imredes de came sua habneril^ remainder to the 
donor: So if lands be given to A. [and his /icirs] S; si con- 
lingai ipsum obirc sitic haredibus de corpore sno^ remainder to 
the donor, is an estate-tail, //o/t, C. J. though not given 
to him and his heirs. Quaere, 

3dly, They agreed Berc^urd's case, viz, a feoffment to 
the use of for life, remainder to B. and the heirs males 
of the said B, lawfully begotten, and for want of such issue 
lawfully begotten, to, i^c. to be an estate-tail*; for of the 
said B. is de diclb B!, or ex dicto /?., which is sufficient to 
denote ex quo corpore; so if U were In Latin, remanere pre¬ 
dict, B., S; haredibiis de dicto B., or ex dicto B. But if it 
were in Latin remanere dicto B. haredibus suis, or hceredi- 
bus ipsius &; pro "defectu talis exitus, remainder over, it had 
been no estate-tail. 

4thly, It was agreed per Holt, C. J. Powys and Powell, 
Justices, that Valentine and Alice had a fee-simple, and not 
an estate-tail, because the words, pro defectu talis exitus 
imports nothing of their dying without issue; it is not said 
pro defectu talis exitus de corpoAbus diet. Valentini <Sr Alicias or 
de predict. Valentino &; Alicia, but generally, whereas every 
heir is the issue of somebody. If there had been particular 
words expressed, a? if they die without heirs of their two 
bodies, there might be reason to turn the express estate of 
fee-simple raised into tail, which cannot be altered upon a 
bare implication, the rather in this case because of the 
word assigns; for an estate tail is not an assignable estate. 


Fee absolute, 
base, restrained, 
conditional. 

2 Bl. Com. 104. 


By what word* 
tail may be 
created. Vide 
Co. Lit. 20. 

10 Co. sr. 

Moor Cas. 940. 

Ciu lh. 343. 

5 Mod. 267. 

3 Lev. 70. 

Ld. Raym. 101. 
Plowd. 141. a. 


To B. and the 
heirs males of 
the said B. law¬ 
fully begotten, 
and Ibr default, 
&c. o>cT IS tail. 
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2 Bl. Com. lU. 



62 S Tender and Refusal^ Amends, &c. 

7 Co. 40. Lilt. Rep. 344. 1 Cro. 363. 3 Cro. 478. Plowd. 
541. 3 Leon. 5. Hob. 3% 31. Ass. \5. 1 Cro. 366. 2 Sid. 
41. Gould, J. contra, because the intent of the party was 
OJ equal lode or Create an estate-tail; and the word of in English is equal 
eu' in Latin. and tantamount to de or ex in Latin. 


Vide 5 Co. 114, 
115. 8 Co. 147. 
Lit. Rep. 33, 34. 
2 Inst. 107. 

1 Ijev. 44. 

2 Cio. 627. 
U^erSOU. 


TENDER AND REFUSAL, 
AMENDS, &c. 


1. GILES r. HART. 

[Mich. 9 Will. 3. B. li. 1 Ld. llayni. 254. S. C.] 

IjVDEBITATUS assumpsit and quantum meruit, and that 
being requested at such a day and place, the defendant 
refused to pay. The defendant pleaded, that at such a day, 
before the request, he'tendered, and the plaintiff refused; 
and that afterwards he was always ready, and tenders the 
money into Court. Plaintiff demurred, because the de¬ 
fendant had imparled, and because it is not pleadable in 
an assumpsit, and because here was no answer to the spe¬ 
cial request. Etper Holt, C. J. Where the agreement is to 
pay at a certain time; tender at that time, and always 
ready, is a good plea; but where the money is due and 
payable immediately by the agreement, the party must 
plead tout temps prist from the time of the promise: But 
this cannot after imparlance (o); for by that it appears 
he was not always ready; otherwise if no imparlance, then 
he might have pleaded tout temps prist notwithstanding the 
special request laid in the declaration, because it was im¬ 
materially alleged there: so in debt, though the plaintiff 
lay a special request, the defendant may plead semper para- 
tus, and pray judgment de dampnis: And the plaintiff may 
reply a special request to shew the defendant was not al¬ 
ways ready: So in the principal case: Yet there is a dif* 
ference between debt and assumpsit; for in debt the da¬ 
mages are but accessary, but in assumpsit, are the principal; 
Therefore in debt, the defendant may plead in bar of the 
damages; but in the defendant ought to plead 

always ready, with a proferl in cur., and demand judgment 
de ulterioribua dampnis. 

(a) Vi. Clift. 203. Lut. 227. Forte, that a tender may be pleaded after « 
376. Barnes 342,354. B. H. Bl. 369., judge’s order for time. 


To a general as- 
suiiqisit, tender 
Mild relusal must 
bo pleaded inith 
H tout temps 
prial, whicli can¬ 
not be alter iiii- 
pariance. 2 Ijev. 
209. 3 Lev. 24, 

103, 146, 277, 
440. 1 Show. 

129,130. Comb. 
441,3.54. Veil. 
322. S. C. 
Comb. 443. 
t 'artb. 41.5. 

3 Salk. 343. 

Holt 5'>H. 

(.'uses li. li. 152. 
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S.C.Carth.41.3. 
In pleading ten¬ 
der in debt, de¬ 
fendant prays 
judgment de 
dampnis; in case, 
de uiterioribtu 
dampnis. 
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2. SWEATLAND SQUIRE. 

[Hill. 10 Will. 3. B. R.] 

IJVDEBITATUS assumpsit: The defendant'^ pleaded, 
that before the action, viz. such a day he tendered tlie 
sum of so much money, and that he was always after ready, 
and now is rea<^, and prays judgment de dampnis. Plain- 
.^Jifit^^niurrcd. *El per Cur. It is enough that he was al¬ 
ways ready since the tender; the money was due before, 
and the neglect of payment was a delay, a breach of con¬ 
tract and a cause of action; now here is no damages for 
that, but those damages and all that part of time remains 
unanswered, in respect of which the plaintiff ought to have 
judgment. Mote; The counsel for the defendant said, that 
interest was due for the time unanswered, and damages 
would be recovered in respect of that interest. Qaod fuit 
MQgnium per Powell^ J. Interest is recovered by way of 
damages where damages are recovered ralione de tenlionis 
dehiti; but not where damages only are recovered, for in¬ 
terest is not recovered occasiunc dampnorum. Judgment 
pro quer. 


Tout temps 
prist. Lutw. 
283,568. Comb. 
443, 444. 

2 Lev. 209. 


Ii\terest not i-e- 
coverablc where 
damages only 
arc recovered. 


• 3. LANCASHIRE r. KILLINGWORTH. 

[]Trin. 13 Will. 3. B.R. 1 Ld. Raym. 686. S.C. Comyns 
• 116..S. C.] 

H, COVENANTS at two days notice to accept 1000/. 
stock at any time within twelve months, and to pay 2000/. 
on the transfer; and plaintiff shews, that on the second 
day of JVovember he gave the defendant notice he would be 
at the place the fourth, and* that he was there, obtulit, 
and that the defendant was there. Per Cur. When both 
parties meet at tl\e time and place, he that pleads a tender 
must also plead a refusal; otherwise such a plea is naught 
on demurrer, but good after verdict; and if the defendant 
be absent, he niust shew that, and also that he was at the 
time and place, and tendered. Vide 1 Sid. 31. 17 or? E, 
3. 11. 2 Saund. 350. Peters and Op/e. 

*2dly; He that pleads a tender at the time and place,and 
no one there to receive, must shew at what time of the 
day he was there, and how long he staid; for he ought 
to shew that he has done all that could be done on his 
part to accomplish what by his agreement he was bound 
to do (a). 6 Co. 114. Yeh. 38. 2 Cro, 13. 

(oj Vide ac. Str. 544, 777. S Bro. F. C. 92. 


When both 
parties meet, 
refusal must be 
aliewn. 1 Saund. 
320. 2 Saund. 
350. Lutw’. 

568. S. C. 

3 Salk. 342. 
Cases B. R. 529. 
[Sayerl89.] 

1 Ktr. 535. 

Doug. 730. 

m) 


If one comes not, 
the pleader must 
shew when he 
came, and how 
long he staid. 

[* 634 ] 
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Must stay till 
Gun-set, unless 
special circum¬ 
stances shewn 
vary it. Vide 
2 Inst. lOr. 

8 Ca 147. 


Ante 514. Post 
650. 1 Lev. 
176,196. 


Sundays and ho¬ 
lidays computed 
for acts to be 
ttone out of 
court. Vide post 
pi. 6. 6 Mod. 
252. 8 Mod. 

2r. 3 Burr. 
1595. H. Bl. 9. 

3 T. R. 642. 

4 T. R. 557, 
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Insurance of H’s 
life for a year. 

If. died on ttio 
last day t Insurer 
liable. Vide 
ante 413. 5 Rep. 
1. b. 3 Lev. 
438. 5Co. 1, 
94,100. 


Term-time, and Computation. 

3dly, The last part of the day is the time the law ap¬ 
points for a tender, but it must be time enough before sun¬ 
set for transacting the matter which is tendered: Yet in 
the case at bar, wherein there could be no transfer, but at 
the hours of the company, i. e, from ten to twelve, ^c., the 
plaintiff must aver the usage of the company, and shew 
that he came accordingly and staid so long. 


TERM-TIME, AND COMPU¬ 
TATION. 


1. ANONVMOUS. 

[Mich. 10 Will. 3. B. R.] 

PER Holtj C. J. Mr. Justice Twysden used to cite the 
book of E. 4., and say, they were to hear no law the last 
day of the term. 


2. ASMOLE r. SERJEANT GOODWIN. 

[Trin. 11 Will. 3. B. R.] ' 

CASE against the custos brevmm, the declaration was 
delivered on Friday morning, and rules given to plead 
within four-days, whereas. Holidays and Sundays were not 
juridical days. Etper Cur, We reckon them nonyi/ndici 
as to matters to be transacted in court, and therefore Sun- 
dg.ys and holidays are no days to move in arrest of judg¬ 
ment. Bnt as to business done out of court, as rules to 
plead within four days, 4^c., Sundays arc reckoned the same 
w ith other days. 


3. SIR ROBERT HOWARD’S CASE. 

I^Trin. 11 Will.S. B. R. At the sittings at Guildhall.^ 

A POLICY of assurance was made to insure the life of 
Sir Robert Howard for one year, from the day of the date 
thereof; the policy was dated on the .3d day of September 
1697. Sir Rober^ died on the 3d day of September 1698, 
about one o’clock in the morning. Et per Holt, C.J, In 
an action hereupon it was ruled at the sittings at Guildhall, 
1st, That from the day of the date excludes the day, but 
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from the date includes it, so that the day of the date is ex- | 
eluded. 2dly, That the law makes no fraction in a day, 2 M^. 281. 
yet in this case he dying after the commencement, and Hob. 139. 
before the end of the last day, the insurer is liable, be¬ 
cause the insurance is for a year, and the year is not com¬ 
plete till the day be over: Yet if be bom on the third 
day of September, and on the second day of Septemher 
twenty-one years afterwards he makes his will, this is a 
will; for f!he law will make no fraction of a day, and 
by consequence he was of age. 

4. ALLEN I?. BROOKBANK. 
fTrin. 11 Will. 3. B. R. 

UPON a libel in the Spiritual Court for incontincncy, 
xiiation was served on the Sunday, and fixed on the 
church-door, and that was objected to be void, because it 
is a process. Vide 22 Car. 2. Holt, C. J. That statute ex¬ 
tends not to this process, nor to summons at the church; 
but only to such process which may as well be executed at 
£R:j» other time. 


Citation may be 
served by fixing 
un the (iliorch 
door on Sunday. 
5 Mod. 450- 
Cartb. 504. 


5. LORD BELLAMONT’S CASE. 

T^Pasch. 12 Will. 3. B. R .3 

THE atlbrney-general moved for trial at bar last pa¬ 
per-day in the term, in an action against the governor of 
JMezv-York, for mattes done by him as governor (a); and jpOTtVsi.^ 
granted, because the king defended it. 

(a) Vide Cowp. 161. 


6. SIR eHRISTOPHER HALES ». OWEN. 

[Trin. 2 Ann. B. R.] 

SUNDAY is not included ^in the four days to move in Sunday not in- 

arrest of Judgment, but the deVendant must have four juri- fouJday” to“ 

dical days. Vide post 627. 6 Mod. 232., ante pi. 2. (6) roove in arrest 

of judgment. 

(6) D. ac. 4 Bur. 2130. 

Note: Bail may apprehend his principal on a Sunday. Judge Blencowe^s 
MS. Mich. 3 Ann. 

SalkeIiD^ Vol. IL 
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T£RM-TiMK AKD OoMP^ATlON. 


7. PARKER ®. SIR WILLIAM MOOR. 

[Hill. 2 Ann. B. R. 2 Ld. Rajm. 1028. S. C .3 

H. may be taken ONE was taken on a Sunday by virtue of an escape- 
warrant, and it was held good; for one may take another 
da^ s. c. on a Sunday upon fresh pursuit, and this is in the nature 
%’iM* thougn it be by a new method, for this is no original 

854. 5 Mod. 95, process, but the party is in still upon the old commitment^ 
continued down (a). 

(a) Vide note to Wilson v. Tuckert execution on & Sunday. Rex v. Myers, 

1 ^Uc. 78., and add, that a defendant 1 T. JR. 265. 
in a penal action cannot be taken in 


S.a 6 Mod.148, 
159,196. 

Holt 761. 


8. HARVY r. BROAD. 
[Fasch. S Ann. B. R .3 


Tree Trin. on A WRIT of inquiry was returnable tres Tritu, which 
Sun^y.wriiof was Sunday, and the writ was executed on the 14th, and 

Monday, which was kept as the essoin-day, but 

outed Monday, a day after tres Trin, A writ of error was brought, E< 
error. IJod.301. Cur., 

Ist, A writ may be executed the day it is returnable (b). 
Court ukesju- but not after. 2dly, The Court may take notice of this 
judicially, and there needs no writ of error, and no assign¬ 
time. Vide ment of this for error on the .••ecord. So 5 Co. 46., *the 
252 ^’ I®ck notice that the teste of the writ of covenant was 

&c.’iL^.^ 2 . after the return. Vide Co, Ent, 250. .llfo. 571.‘, and Plovo- 
0 ^ 8 i 59 *s°c Brocket's case, the Court took notice the 

2 ^b. 59 . ’ ‘ proclamation of a fine was on a Sunday, 3dly, There was 
no difierence between,.tnovm 6 /e and immoveable feasts; for 
the moveable calculation for Easter was made by the coun¬ 
cil of JVice, but received in England and made part of the 
kalendar, which is established by the law of England: 
Therefore, whether the feast be moveable or immoveable, 
or whether the computation is by the day qf the month or 
the day of the week, viz, die Lmue prox, post tres, Src., as it 
is in judicial proceedings, we have the same law and the 
same rule, and the Court cannot but see and take notice 
of what appears to them. Vide 1 Cro. 53. 1 Lev.'196, 1 
Sid, 301. Plowd, 365, 266. b, Ro. 534. Dy, 181. pf. 52. 
21 H. 6 . 13. pi, 4. 3 Cro. 227. Lat, 118. 2 Cro. 506, 548. 
1 Jon, 301. Stat, de Anno Bissextilu Harvey yersua Broad, 
The judgment was reversed (c). 

. (5) B. ae. 2 Ld. Raunu 1449. Bwr. (e) Vide uc, mr. 811. Vide Sir. 
812. 2 WUs. 372. 387. 


1 joQ. aoi. 

Mod. Cases 41, 
81,160, 252. 
Jon. 22k 
Cro. Eliz. 227. 
Cro. Car. 53. 

• N. 5 Rep. 
Gage’s c. not 
amended, but 
reversed. 

Moor 571. 
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Traverse. 


9, DAVIES r. SALTER. 

QMich. 3 Ann. B. R.^ ^ 

A WRIT of inquiry was returnable tres septtman, TriiUf 
which was Swidai/ the 13th of June, and the writ appeared 
to be executed the 14th of June. Jud^ent pro qutr,^ and 
error brought; land Kyre urged, that ue Court could not 
take notice of the days of the month. 1 Cro, 275. Ydv. 
140. 1 Ro. Ahr. 595. Sed non allocatur; thus he urged, 

that Sunday ought not to be reckoned, but Monday in lieu 
of it. VideBr.c.5. 2 Cro. 16. 1 Cro. 11. Et per Holt^ 

C. J. If Sunday happen to be the 4io die post^ the holding 
ofjthe term must of necessity go over till Monday. So if 
Sunday happens to be the essoinday: And as to the rela¬ 
tion of judgment, where the essoin-day is a Sunday, the 
judgment can only relate to the first judicial day. All 
Octah, Sfc. are inclusive: Here we enter die Lunos, 
^c., and that is inclusive. In C. B. they enter a die La¬ 
nce, Sfc,, and yet that is inclusive too; But in the principal 
case there is no necessity; the writ might have been exe¬ 
cuted sooner, or returned at another day. 


S. C. 6 Mod. 
350, &c. 3 Salk. 
S46. 

Same point, 

1 MotLiOZ. 

2 Danv. 394. 

6 Mod. 41. 81, 
160,196. 


Uon. 300. 

1 Oanv. 683. 
SDanv. 254. 

6 Mod. 41. 81, 
160,196. 

1 Inst. 135. 


Ante 415, 625. 


. TRAyERSE. 


1. YOUNG .. RqpDLE. 

[Mich. 7 Will. 3. B. R, 1 Ld. Raym. 6a S. C.] 

ASSUMPSIT* and quantum meruit: The defendant 
pleaded he gave the plaintiff a beaver-hat in satisfaction 
of the promise*, and die plaintiff accepted it in satisfac¬ 
tion: The plaintifij protestando that he did not give it in 
satisfaction, traverses, that he accepted it in satisfaction; 
to which it was demurred, l^t. It was urged, that this 
could not be pleaded in satisfaction of the promises, but 
should have been of the damages, like JTeaPs case, Yel, 192. 
In debt upon an obligation, the defendant pleaded a load 
of lime given in satisfaction of the obligation, and it was 
held no plea; for it ought to be pleaded in bar of the mo¬ 
ney due ny the condition. Sed per Cur. A release of the 
condition would have been no bar to debt on the obliga- 
ti^fn; but a release of the promii^ in tlM> case at bar mwl 


Vide Lutff. 107, 
108,1359. 

2 Cro. 321. 

1 Saund. 32. 
Raym. 467. 
Auunipsit, aatia- 
faotioa pleaded ; 
issue taken opoa 
the aoeeptance, 

r )d. 6Mod.86. 

C. called 
Young ▼. Rudd. 
Carth. S. C. 
347., called 
Young V. Rudd. 
5 Rep. Fannell^ 
case. Mo. 677, 
678. Sty. 239. 

9 Co. 39. Cro. 
£1. 68,193. 
Comb. 346. 
CaaesB.]!. 85. 
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Vide Str. 23. 
1 Wils. 338. 
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been a good plea, 2dly, It was urged, that this traverse 
was naught; for if the gift in satisfaction be admitted, his 
acceptance will not be material. Et per Holt, C. J. The 
acceptance is material as well as the gift; to plead a gift 
without shewing the other received it would be naught (a); 
either is traversable. Vide Hob, 178. El per Rokehy, J. 
The gift is neither admitted nor confessed in this case by 
the plaintidf, because there is a protestand'* to the gift; so 
that it doth not appear here was any receipt at all, 

ac. Str. 573. 


2. PULLEN r. BENSON. 

Non antes held [Mich. 10 Will. 3. B. R. 1 Ld. Raym. 349. S. C .3 

no ti*&v6i*sc 

where further IN debt on a bond, the plaintiff declared, quod def. 20 die. 

f re eoncessit se ieneri, i^c., <S^ proferit in cur. striptum 

he can conclude prxdict. gcrcn. dot. eisdem die Hr anno. Defendant pleads, 
to the countiy. that it was first delivered 30 die JVovembr. ^ non anlea, and 
shews the w'rit, on which he M'as in custody, was return¬ 
able quinden. Martini, so that the bond was taken after^be 
return of the writ; and then relies on the statute of H. 6, 
The plaintiff demurred and had judgment; and the Court 
agreed, that mere matter of supposal is not traversable, no 
more is matter alleged out of due time, no more is matter 
immaterially alleged; But they held the 20th day of .AV 
vcmber an express allegation; and that the defendant's plea 
had made it material; for the validity of the bond turned 
wholly upon the day of the delivery; upon which reason 
the defendant should have traversed its delivery on the 
20th (a). And the Court held the non antea was no tra¬ 
verse, because it is thijt which cannot be rested upon; but 
the party must disclose farther matter before he comes to 
conclude. Cited Yeh. 138. 2 Cro. 263. 5 H. 7. 26. 2 
VideSaund. 22. j gOQ. Yelv. 31. But .Holt, C. J. said, 

that the case of //. 7. came not up to this case. 

(a) Vide Kel. 229. Beverly v. Pint, 7 Mod. 16. Benjamin y,Howell,\ Wils. 
81. 20 Firt. 342. 4 Bac. M. 79. 


wtv. mm. 

443. 1 Leon, 
93. Cas 123. 

S. C. Cases B.R. 
26-k Holl 558. 


Com. Pleader, 
<J. 12,13. 


2 Mod. 68. 3. CHANCE r. WEEDEN. 

f^ich. 13 Will. 3. B. R. 1 Ld. Raym. 700. named Chauncej 

V. Winde.] 

trespass {hr 200 bushels of salt: The defendant 
toa scts forth .the act for laying a duty on salt 10 W. 3., that 
justificaUoD by put o« board to be exported, not being weighed, 
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that he was an officer, iSrc., and seised it; the plain* 
tiff replied de injuria sua propria absq, lAli causa ; the de¬ 
fendant demurred. Et per Holt, C. J. Where the de¬ 
fendant justifies by virtue of an authority by the common 
law, as a constable by arrest for breaking of the peace, un¬ 
der process of the admiralty, de injuria sua propria is 
a good replication; so it is, and by the same reason, when 
one justifies by*an authority of an act of parliament; for 
being a general law, the statute can be no part of the 
Vide 16 if. 7. 2. 2 H, 7. 6. Co, EnL 643. A 


the comiDon law 
or general sta¬ 
tute. Vide 
1 Lev. 307,308- 

3 Lev. 48. 

8 Co. 67. a. 
Com. Pleader, 
F. 18. 2 Lev. 
11,12. 3 Lev. 
41. S. C. Molt 
409. Cases B. B. 
580. Vide 

4 Leon. 16. 


issue. 


justification upon the statute de malifactoribus in parcis, and 
a like replication: As for the case in CrogaCs case of 
waste, and enter pur view. Holt, C. J. said it stood on a 
particular reason. Also the Court held the plea ill, be¬ 
cause it was not shewed what sort of salt this was, bay- 
salt, pit-salt, white-salt, ^c., for the statute does not extend 
to all. Judgment pro quer. 
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4 . HAYWOOD DAVIES & AL. 

priich. 1 Ann. B. R. Vide this case, title Abatement, pi. 10. 

pag.4. (a)]. 

W'HERE a traverse ought to conclude to the country, 
and*where with an averment. 

(a) To the authosities there rjjferred to add Hedges v. Sandon, 2 T. R. 432. 


5. WHITE BODINAM. • 

[Pasch. 3 Ann. Q. R.^ 

• 

LESSEE for years brings covenant against the lessor, 
declaring upon a demise and covenant for quiet enjoy¬ 
ment, and assighs for breach, that the lessor did enter 
upon him and oust him of the premises. The defendant 
pleads, that hff entered to distrain for rent-arrear, absque 
hoc, that he ousted him de preemisses. To which the plain¬ 
tiff demurred, thinking the traverse ill; because if he 
ousted him of any part of the premises, he had a good 
cause of action, therefore he should have traversed, absq, 
hoc, that he ousted him of the premises, or of any part 
thereof (6). But per Cur, The plea is well enough in this 
case; for if the plaintiff will join issue upon the matter of 
the traverse, and prove the ouster of any part, the issue 
shall be for him: And the Court took a diversity between 

(b) Vide Colbome v> Stockdale, Sir, 694. 8 Jifod. 58. 


Absque lioc,thal 
he ousted him 
de prseroissis, 
goes to eveiy 
part. Vide 

2 Mod. 68. 

3 Lev. 113,227. 
8 Co. 1. 8 Co. 
91. Vaugli. 175. 
3 Cro. 914. 
2Saund. 177. 

1 Inst. 282. 

Yelv. 30. 

1 Lutw. 317. 
Hob. 53. 

1 Vent. 272. 
S.C. 6 Mod. 
150. 



Tbayerse. 


pleading the general issue, as in debt, jou must plead non 
dehet nec uliquam inde parcellam and a special issue, as this 
is. 3 Cro. 83, 84. Dyer 115. Judgment for the de¬ 
fendant. •- 


Latw. 1624, 
1625. Quar. 

6 Co. 24. 

Upm pleading a 
Benin generali), 
trarerae ma^ 
taken that he is 
■ole seised. Vide 
ante 562. 5Mod. 
Isa Cro. El. 
3r2, 785. 

8 Saund. 295. 

9 Co. 66,112. 
Mod. Cas. 15S. 
S.C. 


2 Mod. 60,’ 
Yelv. 140- 
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8 Co. 89. Lutw. 
1177,1316. 

Ante 580, 583. 

3 Lev. 104. 


6. GILBERT ®. PARKEI^. 

[Pasdi. 3 Ann. B. R.] 

IN replevin for taking cattle, the defendant made conu¬ 
sance, that A, his master was seised of the locus in quo^ 
and per ejus pracept. he took them damage-feasant. Plain¬ 
tiff replied, that he was seised of one third part, and put 
in his cattle, absq. hoc, that the said A, was sole seised. 
To this the defendant demurred, and judgment was given 
against him; for the defendant makes a conusance under 
his master as sole seised, when he was only tenant ijn 
mon; in which case he should have pleaded according to 
the truth, that he was only tenant in common, i^c. When 
the defendant pleads his master was seised in fee of the 
place where, ^c., (hat must necessarily be understood that 
he is sole seised; and whatever is necessarily understcw»d; 
intended, and implied, is traversable as much as if it were 
expressed; add therefore, though a seisin in fee is only al¬ 
leged generally, yet that being intended a sole seisin, the 
plaintiff may traverse, absque hoc, that he is sole seised; 
since the plaintiff makes himself tenant in common with the 
defendant, it had not been enough to say,‘that be is tenant 
in common, without traversing the sole seisin. 

2dly, The court held be might either traverse, absq» 
hoc, that her was sole seised, or that he was seised modo ^ 
forma. Hob, 119. 3 Cro, 795, Winch, 7. 2 Mod, G. 

Dyer 280., of which -the court doubted, but said there 
might be difference between parceners and tenants in 
common who are seised per my ^ per tout. Vide 1 E, 4. 9. 
2 Vent, 228. HtUt, 120. Hob, 72. Mo, 803. 37 H, 6. 31. 
Kel, 27. 1 Leon, 78. 32 H, 6. 2, 6. 21 E, 4. 65. 
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TREASON.. 


Seel Hewk. 

P. O. CM. 17. 
Hale’t P. C. 10, 
11, &e. Kelv. 
2,3,4, «e. 


1. REX & REGINA p. GEARY. 

• [Mich. 1 W.&M.B. R.] 

GEARY was attainted of high treason on an indict- 
ment, to which he pleaded guilty. Upon a writ of error for* want of an 
brought to reverse this attainder, the exception taken was, 
that it did not appear he was asked what he had to say intesie. s. C. 
why judgment should not be given against him; and all i Show. i3i. 
the precedents are with an allocutus quid, or si quid pro se 
dicerc habeat, <^c. Vide Plonod* 387. Cb. Eid, 532. RasU 
455. And the Court held the exception good, for he 
mig'ui. Iftive matter to move in arrest of judgment, ora par¬ 
don; and the attainder was reversed. 


. 2. TUCKER’S CASE. 

[Pasch. 5 & 6 W. & M. B. R. 1 Ld. Raym. 1. S. C.j 

REGIJ^ALD Tucker brought a writ of error to reverse 
an attainder of high treason, upon an indictment against 
him for the rebellion in Monmouth’s time. The indictment 
was, that the defendant ancf another, ligeantia sua * dein- 
tum minime^ponderan., did traitorously wage war against 
the king verum naiuralem dominum suum contraptuxm, 4^. 

It was held, 1st, That the want of the wordfe,*cort/ra /i- 
geantice sua debitum, supposing them to be necessary, were 
not supplied by the first words, legianKce sum debitum minime 
ponderan., ^c., for a man may not consider his duty, and 
yet may not act or offend against it: And contra ligeum su- 
premum dominum*suum, are not now necessary, nor were 
they anciently used. These do not positively express, but 
imply only, that*the defendant acted against his allegiance; 
and indictments shall not be made good by intendments. 

2dly, Without the duty of allegiance there can be no 
treason,, therefore an alien enemy cannot commit trea¬ 
son (a); an alien amy being iiere may; That for want 


S. C. Show.P.O. 
186. 8e vide lb. 
127. k post. 

632. 

Jui^^ent in 
treason i-everscd 
for want of the 
words contra li- 
s^antiiB BUSS de- 
bitnm in the in¬ 
dictment. 5 Lev. 
396. 4 Mod. 
162. Comb. 
257. Skin. 338, 
360, 425. 442. 
Carth. 317. 

Cases B. R, 51. 
Molt 678. 

3 Lev. 396. 

4 Mod. 162. 

[*631] 

Post 633. 

3 Inst. 11. Hd>. 
2U. Co. Lit. 
1&. Caivink 
Cate 6, 7. 

Carth. 317. 
Indictments not 


(a) This seems to be not perfectly Oreat Britain are punishable as trai- 
correct; for though aliens invading this tors for any act within the realm which 
kingdom are not guilty of tr^on, the would be; treason in a natural-born sub- 
sulyects (who reude within this n^m) ject Fide 1 Hawk. ch. IT. a. 5, Foe- 
of a prince or state at enmity with ter 185. 
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Treason, 


to be supplied Dicrcforc of thcjc words, the crime wants a due dcscrip- 

by intendment. .. 

See 9 Hawk. HOn. 

1 *. c. a4to It is true, some precedents of indictments want the 
fainty ^necMwiy words contra iigeanlia suce dehitum. But to these the Chief 
in indictments. J ustice Skid, they were cases of treason made by parttcu* 
l^nst* lib parliament, and not where the fact was treason 

:iinst. 11 . in its nature; and that in such case it was sufficient if the 

p'c Is** indictment pursued the words of the statute, and conclu¬ 

ded contraformam slaluli^ without concluding contra ligcan- 
ti<z sues debitum. The attainder was reversed (a), 

(a) This judgment of reversal was affirmed in Parliament. 1 Ld. Rayrru S. 
Show. P. C. 186, 7. 


Vide 1 Hawk. 
P. C, cap. 17. 
sec. 32, 33, 34. 


Words of per¬ 
suasion or con¬ 
sultation, an 
overt act of trea¬ 
son in compas¬ 
sing the king’s 
death. Vide Cro. 
Car. 125 & 332, 
3.13. S. C. Ante 
288. 3 Salk. 

81. Holt 133, 
301,681. Fos. 
ter 200. 1 Hale 
111,323. 1 Bl. 
Rep. 37. 


3. CHARNOCK’S C.dSE. 

17 Will, S. M the Old-Bailey.] 

THE question was at the trial. Whether words could 
be an overt act of treason in compassing the death of the 
king? For Hale, Placit. Coran. 13. says. Words are notan 
overt act of treason, unless set down in writing. Et per 
Holt, C. J. Loose words spoken without relation to^ny 
act or project, are not treason: But words of persuasion to 
kill the king are overt acts of high treason; so is a consult¬ 
ing how to kill the king; so if two men agree together to 
kill the king; for the bare imagination and compassing 
makes the treason, and any external act that is a sufficient 
manifestation of that compassing and •Amagining, is an 
overt act: It was never yet doubted, but to meet and con¬ 
sult how to kill the king, was an overt act of I/.gh treason. 
Vide Cro^t(^ar. 117. 
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S, C. Pad. Cas. 
127, &c. 

.Tudgment in 
treason reversed 
for want of the 
words ipso vi-^ 
▼ente,or in cou- 
spectu ejns, as 
to burning 
bowels, vide 
Pari. Css. 127, 
&c. A 186, Ac. 
Ante 630. 

3 Lev. 396. 

4 Mod. 162, 
395. Garth. 
348. S. G. 


4. DOMINUS REX v. WALCOT. 

[Trin. 7 Will. S. B. R.] . 

WRIT of error to reverse a judgment against the de¬ 
fendant in an indictment of high treason: The judg¬ 
ment was, quod interiora extra ventrem trahentur; but these 
words, in amspectu ejus ^ ipso vivenie comburentur, were 
omitted: It was agreed, that if this be a necessary part 
of the judgment and omitted, the judgment is errone¬ 
ous; for the judgment, in capital cases especially, is sta¬ 
ted, and not arbitraiy; and it was held that this was a 
necessary part; for though death is the ultimum suppHciumy 
yet death inflicted one way is more severe than another, 
and more formidable; and if this judgment be right, all 
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other judgments are wrong, for all others have these 
words, viz* In conspectuy ^c* Vide I Hm 7* 34. Br* Cb* 
fxtrt* 131. Store's Annals 513. Plorod* 387. Rost. 545. 
Staund. 138. Cb. Ent. 433, 433. Harrison, one^ofthe re¬ 
gicides, rose up and struck his executioner after his bow¬ 
els were cut out, which shews the thing is not impossible, 
though that be not very material. At another day it was 
insisted, that the record below was right on an affidavit, 
that swore, thA the words ipso vivente were in the record 
below, and therefore it was prayed, that the clerk of the 

{ jeace might attend by rule, which was granted; and upon 
lis attendance it appeared upon examination, that the 
minutes ^of^the judgment taken and entered upon the re¬ 
cord of the indictment had these words in; but Mr. Tur- 
nOr, clerk of the peace, said, that Sir Robert Sawyer, then 
attorney-general, after the trial said, that use was to be 
made of the record in Ireland, and therefore examined it 
before^it was transcribed, and then this record, which is 
now certified, was entered at large; so that the question 
was. Which was the record? El per Cur. That which 
was entered at large is the record. Then the counsel mo¬ 
ved it might be amended by the minutes: And Holt, C. J. 
said, that if it were amendable, they could not amend it 
here; for if a record in C. B. be,erroneous, we cannot 
amend it here; hut upon diminution alleged here, we 
graqt a certiorari; but there can be no diminution alleged 
at the Old Bailey. 

3dly, He questioned much if it were at all amendable, 
and cited Sampson's case,* Jbnw 431., where the Court 
were divided; and it is there said by Kelynge, that there 
were no pfecedents of any such amendments. And after 
the case had been argued several times at the *bar, upon 
tlie matter in law, the Court, Trin. 8 W. 3., unanimously, 
upon solemn arguments, reyersed the attainder, for want 
of the words ipso vivente, or in conspectu ejus. 


.5. CRANBURN’S CASE. 

[Pasch. 8 Will. 3. B. R.] 

CRAJVBURJV, a natural-born subject of England, was 
indictqd of high treason contra ligeantice stub debitum. 
It was objected, that it ought to be naturalis ligeantue sues 
debitum, or contra mpremum naturalem dominum suum, to 
distinguish it from that which is local allegiance; for 
there are two sorts»of allegiance; a natural aUe^ance, as 
that of subjects; and a local allegiance, as that of strangers 
residing here; and this is the allegiance in the indictment 
mentioned. Sed per Cur, If an alien be indicted for trea- 
Balksld, Yol. it. 34 


SUund. 182. 

3 but. 211. 
Comb. 369. 
Cues B. B. 96 . 
Holt 680. 

3 S.T. 600. 

6 S. T. Ap. 42. 
Skin. 442. 

2 Hawk. c. 48. 
s. 3. and note to 
6th ed. theteoC 


Record of jad^* 
ment in treaion 
reOued to be 
amended bjr the 
minutes of the 
Court of Old 
Bailey. Vide 
2 Hawk. P. C. 
247. 

Bur. 2527. 
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Subject indicted 
for treason con¬ 
tra lieeantie 
fuse tebitum, 
well t otherwiso 
if naturalized, 
bo. in the case 
au alien. 

Ante 631. 

3 lost. 5,11. 
Hob. 271. Go> 

Ut. 129.8.0. 



Tbeason. 


Holt 686. 

4 S. T. 686. 

6 S. T. Ap. 56. 


In indictments 
for compassing 
tlic king’s death, 
the treason being 
first laid, tlie 
overt act need «< 
not bo laid pro- 
ditone. See 
1 Hawk. P. C. 
38, 39, &c. 


Otherwise 
where the trea- 
son consists in 
the act. 
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Copy of iodict- 
inent not grant-' 
ed after p{»4 - 

iug. 


son cmlra naluralem dominum suum, or naluraln iigeantia 
sucfdebitum, tiie defendant may give in evidence that he it 
an alien; for the indictment is restrained to that species of 
allegiance which is not due; but a subject may be indicted 
so, or conlm ligeantiee sua debilum; for allegiance is the^e- 
nus^ which being set forth, all species are comprised under 
it. 

The indictment was, that such a time and place prodi- 
torie tractaverunt proposuerunt * 1 ^ consultavknmt dc viis ^ 
modis quomodo dominum regent interficerent ^ consenscrunl S/ 
agreverunt quod quadragint. homines equeslres should be pro¬ 
vided, 4^c., for that end. 

It was objected, that here arc two distinct of high 
treason, and the latter is not laid to be done proditorie, 6’ed 
non allocatur; for, by Mr. Cowper^ the ct makes the whole 
but as one sentence; at least it conveys the force of the 
words in the former sentence lo this, and makes it par¬ 
take of them. El per Ho/l, C. J. Here is but onf*.treason 
alleged, viz. compassing the death of the king, and that is 
said to be proditorie; therefore it need not be repeated 
again in setting forth the overt act; for tlie overt act is not 
the treason, but evidence of the treason. The treason it¬ 
self lies in compassing, which is an act of the mind. Accard- 
ingly in the case of the regicides it was agreed, that the 
indictment should not be for killing the king, but for com¬ 
passing and imagining his death, and that the killing should 
be alleged as the overtact; for by the statute the treason 
consists in the intention. But if a distinct treason, as that 
of levying war, had been alleged, whcrc'the treason con¬ 
sists in the act and not in the intention, the .act must have 
been said to be done proditorie ; for the act of levying is a 
treason, add not an overt act of treason or bare matter of 
evidence. 


6. COOK’S CASE. 

[8 Will. 3. M the Old Bailey.] 

IN the indictment against Cbo/fc, after thd Court was sat 
and the jury ^lled, but not sworn, Sir Bartholomew Shower 
of counsel for the prisoner made objections to the in¬ 
dictment, but it was held right enough; upon that he 
urged, that then he had not had a copy, and the prisoner 
could not be tried. El per Cur. By the words ofttie act 
he is to dehiand it, and he has it to enable him to plead, 
and till th^ he is not to plead. In this case he has plead¬ 
ed; therefore this*benefit is waived, and the prisoner has 
adimltted he has a copy, or did not think it for his service 
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to require it, but was able to plead without the help of 
it (a). • 

(a) By stat. 7 Ann. e. 21. the party to be produced, and the jurors impaii** 
indicted shall have a copy of the in- nelled, delivered to him ten days be- 
dictment, and a list of all the witnesses fore the trial. 


*7. VAUGHAN’S CASE, 

THE defendant was indicted for treason, in adhering indictraeBt for 
to the king’s .enemies, cum pluribus subditis Gallicis inimicis 
domini j^||^and tlnat they did navigate a certain vessel hcringtotbe 
called Clatu^ftj/y with a design to destroy the king’s ships. 

And it was held by HoU^ C, J. and the other justices at out shewing par- 

the trial, that an indictment for levying war, or adhering 

to the king’s enemies generally, without shewing particu- i nfwk. p. c. 

tar act^r instances, is not good; for the words of the stat- 

ute are, and thereof be provnbly attainted by some overt eked, 5 s. T. 17. 

which comes after the particulars of compassing the king’s 6S- 'f* Ap. s?. 

death, levying war, and adhering to the king’s enemies; 

and it would be violence to restrain them to the first arti- 

cht^only without regard to the last, to which they are 

equally connected; if they are to b^e restrained to a single 

article, it ought rather to be referred to the article of 

adhering only. 

.ATnd if it be not a good indictment without special acts, 

4^c., the question is, Whether those that are alleged ought 
not to be proved, and no others? Etper Holt, C. J. A dis- Foster 245. 
tinct overt act cannot be given in evidence, unless it relate 
to that wlTich is alleged, or conduces to the proof of it. 

But if it conduce to prove an overt act alleged, it is good 
evidence; as if consulting to kill the king be alleged, any 
actings or doings in pursuance of tliat consultation may be 
proved; for it proves their agreement and consent, and 
is a farther manifestation of the act alleged in the indict¬ 
ment. • 

It was also objected, that in evidence the seamen must 
appear to he Erenchmen born; for if they were Dutch, they 
are not subditi Gallici. 

2dly, That though he was said to adhere to the king’s * [688] 

enemies, yet it was not said to be against the king. 

3dly, That this was not .a sufficient act of adhering, 
without fighting, or some act of hostility. Et per Cur, 

Ist, If the States be in alliance, and the French at war Joining wiUi re- 
with us, and certain Dutchmen, turn rebels to the States, 
and fight under command of the French king, they are in- fighting under 
imid to us, and Gallid snbdili; For the Freudk subjection ^°**”W* ”^ *< 
makes them French subjects in respect of all other nations 
hut their own; and if such cruise at sea, and an Englishr 
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'Trespass. 


Though the 
fightii^ be di¬ 
rectly agwnit 
an ally. Vide 
1 Ha«k. P. C. 
37,38. 


Cruiwng isaauf- 
luyent overt act. 


man assist them, he is a traitor, but not a pirate, for none 
are pirates that -act under the command of a sovereign 
prince. 

2dly, Adhering to the king^s enemies must of necessity 
be a^inst the king; and therefore if an Englishman assist 
the French^ being at war with us, and fight against the 
king of Spain^ who is an ally of the king of Er^land, this is 
treason, as adhering to the king^s energies against the 
king; for the king^s enemies are hereby strengthened and 
encouraged, and so is within the express words of 25 E, 3. 
of adhering to the king’s enemies; and it is sufficient to 
allege the treason in the words of the statute. 

3dly, Cruising is a sufficient overt act of ad*' ,.. lng, com¬ 
forting, and aiding; as if Englishmen would list themselves 
and march, this is sufficient without coming to battle, ahd 
there may be levying war without actual fighting. Fide 
Vaughan’s trial. 

See Raym. 367. That an indictment for high trei*on may 
be tried by nisi prius. 
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TRESPASS. 


1. INCLEDON r. BURGESS. . 

fMich. 1 W. & M. B. R. Intr. Mich. 4 Jac. 2. Rot 282.3 

Contra pacem is TRESPASS for breaking, entering, and depasturing, 
subsunce. Vide 3$ Car, 2., continuosido the depasturing till 4 Jac. 2., con- 
trapacem domini regis nunc, which was K. James the Second. 
1 Hawk. 244. This was held naught, for then there is no contra pacem to 
6 trespass tempore Caroli Secundi, but it is omitted, and 

4 Mod. 145. contra pacem is substance. Vide Cro, Car, 325. Cro. Jac, 
VWc 537. 

1 SM. K3. 2 Cro. 377- 2 Vent 49. Show. 27. Comber. 166. S. C. Carth. 65. S. C. Holt 342. 
4 Cc 5 Ann. o. 16. miut be taken advantage of on special demarrer. 


2. MORE n. CHAPMAN. 

[_1 Will. & M. B. R.3 

Dedamtion in IN trespass the ^aintifi* declared, qitare vi Sir armia claur 

verdict for the plaintiff*^ judgment 
ill. 6^*Ler. pras arrested, for qmre is not positive but interroga- 
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tory, and much worse than quod cum. Vide 1 Cro, 420. soe. 2 Jon. 197 . 
2 Cro, 47. 2 BuUt, 214. Godb, 251. %Keh, 400. 1 Sid, 

326. 3 Cro, 57, 1 Keh, 377. 413.’ 1 Wilion 

99. 2 Wilson 203. ConU*. 


3 . WILDGOOSE r. KELLAWAY. 

[Ttin. 3 W. & M. B. R. Rot. 268.] 

TRESPASS for breaking his house and taking away 
his dishes; the.i^<£ndant justified under a by-law, but that vi karmu, ill 
being ill, ^^Iflfointiff demurred; but the defendant took ^ur^r"**Vide’ 
exceptkfnlKt^ declaration, because it wanted the words 1 Hawk. 145 , 
vi iSf armis; aim^e Court held it naught on a general de- 
mOTrer (a), being an omission of the substance; for it al- 242 . ’ 

ters the judgment from a capialur to a misericordia, Item^ 

It belongs to the jurisdiction of the county court, if it be a 
trespas^’without vi ^ armis, 

(<z) By stat. 4 and 5 Jinn, c. 16. it is aided on a general demurrer. 


4. SMITH u. KEMP. 

[Trin. 4 W. & M. B. R.] 

flRESPASS vi &/ armis^ for taking fishes ex libera pis- 
caria sua. Upon not guilty pleaded, and verdict for 
the plaintiff, it Was moved ain arrest of judgment by Car- 
thexo^ that he that had libera piscaria, could not maintain 
trespass; dbd compared it to the case of a commoner who 
could not bring trespass for a trespass done.ia the com¬ 
mon: That/i5era piseana was not like libera warrena^ for 
he did allow that he who had libeira warrena might have 
trespass against any one buPthe owner of the soil, for hunt¬ 
ing in his free warren. 2 Ro. 111,550., because/t5em 
warrena was a liberty to hunt in one’s own or another’s 
ground, exclusive of all others; and that this was granted 
by the king, who is master of all games: But liberapiscaria 
was only a freedom of fishing with others, and the same 
with communis piscaria^ and for this he cited 1 Inst, 122 ., 
and that such a grantee had only a liberty to take fish, and 
no property in them until .taken; and so prayed that 
judgment might be arrested. 

HoltyC, J. cited and relied upon the Reg, 95. in point, 
where there is the ^ame writ, and likewise in F, JV, B, 15. 
G, H, 43 E. 3. 11 , 6 ., and said there were three sorts of 
fisheries. 1 . Separalis piscaria^ and there, he who bad the 
fisbeiyr was owner of the soil, and therefore it is a good 
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S. C. 4 \fcd. 
ISC. Skin. 342. 
Holt 322. 
Trespass lies Tor 
fishing in libera 
pueam, and 
taking his Cs]i. 
Comber. 11,433, 
464. 4 Mod. 
186. Carth.285. 
S. C. H. who 
hathfree warren, 
may bring tree* 
pass againtt any 
but the owner of 
the soil, for 
hunting Uwre. 

6 Mod. 183. 

S Keb. 178. 

3 Mod. 97. 

1 Mod. 105. 


Vide l>av. Rep. 
159. 1 Salk. 
137. 
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plea in an action brought by him, that it is liberum tene- 
H. menium of another. 2 dly, Libera piscaria^ which is where 

inthe right of fishing IS granted to the grantee, and such a 
Co.Lit grantee h^th a property in the fish, and may bring a pos- 
^e'ante 556 . sessory action for them, without making any title. 3dly, 
iiCo. 17 , ko. Communis piscaria, and this was to be resembled to the 

S 54 case of other common; and disallowed the authority of 

1 fnst, 122 . (a) Eyre, J ustice, said, that ,hc took 1 Inst, 
122 . to be law', and that many judgments and precedents 
were founded upon that case, and that libera ex vi termini 
, did imply common, which the Chief Justice and Dolben 
denied in defence of the Register. Et nolo diet, fuit per 
Cartkew in this case, that there were severs*’ niii? there 
against law, particularly R, 105., trcspiISs per baron and 
feme for assaulting the wife, and taking the goods of £hc 
husband. 


(a) The passage 1 Inst. 122 . rela¬ 
tive to this subject is as follows : “ A 
man may prescribe to have seperalem 
piscariam in such a water, and the 
owner of the soil shall not fish there ; 
but if be claim to have communiam 
piseerioe, or liheram piscariam, the 
owner of the soil shall fish there.” In 
2 Bl. C^m. 39. it is stated, agreeably 
to the. opinion of Holt, that ownership 
of the soil is essential to a several fish¬ 
ery; but in Seumour v. Ld. Courtenay, 
5 jBtr. 2814.the Court declined giving 
any opinion upon the point. In JCti- 
tnersley v. Orpe, Doug, 56 it is men¬ 
tioned as a point which seems still not 
quite settled. Mr- Hargrave, in a 
note to the above passage, in 1 Inst, 
observes, “We do not understand why 
a several fishery sliould not exist with¬ 
out the soil, as well as a several pas¬ 


ture.” And, having examim^ the au¬ 
thorities in support of the contrary po¬ 
sition, he says, “ The a^uments, as it 
should seem, are short of the purpose, 
for at the utmost they only prove, that 
a several fishery is presumed to 50 m 
prebend the soil, till the contrary ap¬ 
pears,which is perfectlyconsistent with 
Ld. Cokers position, that they may be 
in different persons; and indeed ap¬ 
pears the true doctrine upon the sub¬ 
ject.” In Seymour y. Loril Courtenay, 
it was l uletl, that a grant of fishery, 
with the exception of oysters,and a re¬ 
servation of a right to take fish for the 
grantor’s own title, constituted a seve¬ 
ral fishery, no other person having a 
co-ex tensive right with the grantee. 
It was held, that it could not a free 
fishery, because no person had a co¬ 
extensive right. 


5. GIBBON V. PEPPER. 

[Pasch. 7 Will. S. B. R. 1 Ld. Raym. 38. S. C.] 

StSS the IN trespass and assault, <Src., the defendant pleaded that 
trespass. 3. c. he was riding a horse in the king’s highway, and that 
2 Leif 17 ^ I'l* horse being frightened ran away with him, and tliat 
4 Mod. 404. the plaintiff* and others were called to go out of the 

1 Venf^s^^ way, and did not; and the horse ran* upon the plaintiff 

2 jo."2b5. ‘ against hie will, ^0. The plaintiff demurred, and had 
£* 6883 judgment; not but if the defendant had pleaded not 
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guilty, ttiis matter might have acquitted him upon evi- * 

dence; but the reason of their judgment,was, because the Hob.isi Boi. 

defendant justified a trespass, and does not confess it; for 

if A» beats my horse, by which he runs on another, is ® 

the trespasser, and the rider is not. And as to Hoh, 134. -yye 3 wil«. 

Mo» 864. placilo 1192. 1 Bromtl. Precedents 188. they differ, 4 il. 

for in them a battery is confessed. 


6 . ASHMEAD t;. RANGER. 

[Trin.ijJKi||^.B. R. 1 Ld. Raym. 251. S. C. Comyns 71. S. C.] 

^TRESPASS brought by lessee of a copyholder for Trespass by ics- 
life, for breaking his close, and cutting down his trees; 
the defendant justified as servant to the Earl of Kent, lord for cutting down 
of the manor. The plaintiff replied, that the copyholder 
was tenmil for life, his house in decay, and that the trees maiutainabJe in ' 
growing on the land were not sufficient to repair, t^c. UR. andaffirm- 
Upon demurrer. Holt, C. J. held, that 3 Cro. 5. was not bu/rt^ersedlire 
law, and that the copyholder was tenant of the trees as the Lords, s. c. 
qriuch as of the land; that the fruit and the acorns belong- 
cd to the tenant; and he held, that if H. has all the thorns 152. s. c. Vide 
in such a place for estovers, he may maintain trespass ^ 
against any one that cuts them, even his grantor, and in 
such*case need not aver that he burnt them. But where 
//. hath only estovers to be taken in such a wood or place, 
and the grantor «uts the whole, the grantee may maintain 
cas^ against the grantor, but not trespass vi ^ armis; and 
the whole Court held the action was well maintained by 
the possessory right which the plaintiff had; Tlje^judgment 
was affirmed in Cam» Scare, but reversed in the House of 
Lords; for the tenant could not cut tiie trees; and if the 
lord could not, they must rot*on the land; for then nobody 
could. 

7. MONKTON ®. PASHLEY. .<^c. 6 Mod 

3 ?. Holt 697. 

CTrin. 1 Ann. B. R. 2 Ld. Raym. 974. S. C.] 

TRESPASS for entering Kis close and hunting such a Trespass for en- 
day coniinuando trcuisgr, prosd, quoad the hunting, 
dt^us ^ vtabus, from the day of the trespass alleged till laid with a coa- 
such a day. SalHeid urged that this appeared not to 
be continued; that some nets were permanent without in- ni. 8 , * 

termission or repetition, which properly lie incontinuafice, 
others not. a»«iit.359. 
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6 Mod. 178. 

1 Sill 319. 

6 Mod. 39. 

1 Lev. 210. 

1 Vent. 363, 
224,249. 2Ro1. 
Abr. 549. 

S Mod. 253. 
Yelv. 126. 
Kaym. S96. 

Cro. Eliz. 182. 


Acts tliat being 
oiHse done can¬ 
not be repeated, 
cannot be laid 
wkb a continu- 
anda Comb. 
193, 377,427, 
4:i3. 

I'aresl. 152. 

5 .Mod. 178. 


Cowp. 828. 

1 Ld. Rayiu. 
239. 


Comb. 426, 42T. 


Trcspaai iu cof- 
ting down such 
» number of 
trees cannot be 
continued; but 
a general conti- 
nuaudo shall be 
applied to what 
nuqr be continu¬ 
ed after verdict. 
Ykk ante, pi. 7. 
Pared. 152. 
i Ld. Raym, 
233. Skin. 4S. 

9 Sho. 196. 


2dly, That some acts terminate in themselves and can' 
not be repeated, os killing a dog, when once done it cannot 
be done again; therefore this cannot be laid with a con- 
tinuando ., Vide 1 Lev* 210. 2 Ro, Abr, 549. And as to 
repeatable acts, wherever the first trespass is without an 
ouster, there every several entry is a distinct trespass and 
a new trespass and not a continuance of the first; for a 
release of the first would not discharge the second. Vide 
Cro. Jac. 107. Yciv. 126. [which Ho/f, C, J. denied; for 
the continuance must be answered as well as the first act.] 
But where the first entry is with an ouster, there every 
other act or entry during the ouster is but a continuance 
of the first trespass, and a release of the fix 5 ^acff.harges 
all. Vide 1 Brownl, 223. Cro. EL 210^i'i*/jC;>. 210. rom- 
pared with 1 Sid, 319., and so is F, JY, B, 91, h, to be 'in¬ 
tended. So is 20 H, 7, 3. 2 Ric, 3. 15. 21 H. 8. 43. 

Holi^ C. J. held, that of acts that terminate in themselves, 
and once done, cannot be done again, there can iM no con- 
tinua7ido^ as hunting and killing a hare or five hares, but 
that ought to be alleged, that diversis diebus vicibus inter 
such a day and such a day, he killed five hares, or cut and 
carried twenty trees: And where a trespass is laid in 
continuance, that cannot be continued, exception oeghi 
to be taken at the trial, for he ought to recover but for 
one trespass. The Court held, that hunting might be con¬ 
tinued as well as spoiling and consuming his grass, or cut¬ 
ting his grass; and as to the case of an entry and ouster 
the Court held, that the plaintiff being ousted and having 
made a re-entry, might bring trespass, and declare that he 
entered such a day, continnando, or that entered 
such a day, 4^ diversis diebus 8,' vicibus between such a day 
and such a day. And the plairiliif had judgment. 


8. BROOK r. BISHOPP. 

[Hill. 1 Ann. B. R. 2 Ld. Rayin. 823 S. C.] 

TRESPASS quare vi 4^ armis the defendant, on the ’2d 
of Aprils broke and entered his close,’ and trod down his 
grass, nec non arbores $ua$, viz, 10 populos 4^ suboscum snum, 
viz, 10 carectatus subbosci swcidil cepit 4'“ asportavii. transgres- 
siones prod, usq; 27 Aprilis diversis diebus 4^ vicibus continur 
undo; and after verdict and entire damages, it was re¬ 
solved, 1st, That^ the continuance, as to the poplars and 
underwoodg, was impossible, and could not be. 

2dly, That no part of the damages shall be intended to 
be given for that, but shall be applied to such trespasses as 
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«iay be continued, according to 1 Vent, 363., continuando 
transg. proed, generally, shall only refer 1;o so much as lies 
in continuance; but if it be continuando such and such par¬ 
ticulars, and they lie not in continuance, it is naught after 
verdict. 


• 9. JOCE p. MILLS. 

{^Trin. 2 Ann. B. R. 2 Ld. Raym. 890. S. C.3 

TRESPASS quare clausum suum apud D.fregil ^ duos 
in clauso proed, invent, existen, el centum 
cons^s IriticiaS^imiis propriis ipsius adtunc ibidem similit. 
indent, ^ existen. cepil ^ asporlavit, ^c. The defendant 
pleaded not guilty to all but the two horses, and as to them 
a distress for rent; upon which it was demurred, the issue 
being foimd for the plaintiff, and contingent damages en¬ 
tirely given on the demurrer: And now the plea being 
held an ill plea, Mr. Branthwapte moved in arrest of judg¬ 
ment, that the horses were not laid to be the goods of the 
plaintiff; for that it did not follow that they were the 
plaWitiff’s horses, because found on the plaintiff’s close. 
Vide 2 Cro. 46. Yelv. 36. equum cepit a persona sua, 2 Lev. 
156, 430. 3 Bulst. 303. quod fuit concess. per Cur. 

2dly, It was urged and admitted, that the plea did not 
confess a property; for the defendant might distrain the 
goods of a stranger for the rent. 

Sdly, It was held, that the copulative et did not let it 
into the subsequent part of the other sentence, so as to 
make the horses come under the de bonis propriis^ like the 
case in Raymond 395. Trespass for taking afhare ipsius 
quer. nec non bona S? catulla sequent.^ nor 2 Saund, 379., 
which cases were allowed; and the teason is, because they 
are different sentences, and the first is closed up by the 
place being added: Yet Gould^ J, agreed the case in 2 Ro. 
250. placito 7.; Ibr there, by virtue of the copulative, the 
ipsius querentis goes to all. 

4thly, It wa^held the plaintiff could have no judgment, 
because the conditional damages were entire, secus if sev¬ 
eral. 


10 . RUSSEL p. COMB. 

[Mich. 2 Aim. B. R. 2 Ld. Raym. 1031. S. C.] 

WHERE matter may be laid as aggravation of trespass, 
for which alone trespass lies not, vide this case, title Baron 
mid Feme, pi, 12. pag, 119. 

Salkeld, You 11 . 


T. Jon. 194. 
Cowp. 828. 


[ 640 ] 

S. C. 6 Mod. 14. 

0 

Trcsx>asB quare 
duos equoB apud 
D. in clauso 
prsed. invent, 
existen. & triti- 
cum de bonis 
propriis ipsius 
A.&c. cepitjdoes 
not shew the 
property of the 
boms. Vide 
ac. 1 Ld. Raym. 
239. Yelv. 36. 
Bl. 980. 1 T. 
R. 480. 


Plea of taking by 
distress for rent 
does not confess 
property. 


Vide 3 T. B. 


S.C. iSalk. 119. 
Vide post. 642. 


2 Cro. 123, 
Mod. Cai. 122, 
145. 
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S. C. 6 Mod. 80. 


Trespass laid in 
a former king’s 
time, contra pa- 
€!cm of the pre- 
scnt, ill on de¬ 
murrer, but 
cured by verdict. 

[* 641 ] 

Cro. Jac. 5i27.' 
Yelv. 66. 

Vide ante C36. 

1 Hawk. 344. 

2 Hawk. 243- 
1 Sid. 253. 
Cartfi. 65. 

Comb. 166. 

4 k 5 Ann. c.l6. 


Where in enter¬ 
ing H.’s close, 
there is only 
force in law, H. 
cannot lay hands 
on the trespasser 
before request to 
depart; other¬ 
wise where 
there is actual 
force. 

3 Salk. 308. 

6 Mod. 227,2C0. 
2 Vent. 75. 

1 Saund. 35. 


2 Brownl. Ept! 
3S0. 3Lev.ll3. 
Kep. B. R. 
Temp.Har<1.358. 
Com. Dig. Plea¬ 
der, 3 M. 16. 


11 s. DAY r. MUSKETT. 

[Mich. 2 Ann. B. R. 2 Lil. Rajm. 985. S. C.] 

TRESPASS (flare vt (S'* armis primo die Fcbr. onn. dom. 
1701, clausum suiim feegit, and concludes conira paerm do- 
miiKt Annee nunc regino’, 4r. The defendant pleads, that 
he and another did the trespass jointly, ant' that the plain¬ 
tiff *rc/«xaz 7 V to (he other. To that it was replied 7wu rst 
factum; to w’hich it was demurred, and judgment pro def.^ 
for King William died the 0th of March 1701, so it was 
coutra paccm regis, and not conira paccm i-egina;; the omis¬ 
sion of contra paccm had been only matter pi’-^'m^lT“uxljcrc 
it is repugnant, for the Couit must tak^T notice of tli^^ie- 
mise of the king; that is the description of the trespass, 
and a trespass done cimtra paccm regis could not he given 
in evidence; Indeed a verdict would have aided it. 1G»^’ 
17 Car. 2. 


12. GREEN r. CiODDARlX • • 

[.Ann. B. R.] 

TRESPASS, assault, and battery laid on the fn'st of 
October. 3 rcg. The defendant, as to the vi iS;.- armis plead¬ 
ed non cul. And as to the residue says,*that long before, 
viz* on the 13th of September, a stranger's bull had broke 
into his close, that he was driving him out to«pul him in 
the pound, and the plaintiff tame into the said close, ^ 
manu forti impedivit ipsum ac. tanrnm,prccd. recussissc voluit, 
Si,' quod ad preeveniend.^ ipse idem defend. pni~cum fngcl- 
lum super querentem molliicx iniposuil, quod cst idem residuum, 
^c., absque hoc quod cnl. fuil ad nliquod iempus ante nnidcni 
13 diem. The plaintiff demurred. IVJr. Eyre for the 
plaintiff argued, that they should have requested him to 
go out of the close. 19 //. C. 3l. 11 //. 6. 23. 2 Ro. 

Tresp, 547, 548, 549., and that flagellum moUitcr imponere 
is repugnant. 1 Sid. 4. Lastly, The traverse is short, 
and no answer to the time after. 1 Leon. 307. 3 Cro. 87. 

1 Ro, Rep. 406. El per Cmc.^ There is a force in laic, as in 
every trespass quare clausum fregit: As if one enters into 
my ground, in that case the owner must request him to de¬ 
part before he can lay hands on him to turn him out; for 
every impositio manuum is an assault and battery, which 
cannot be justified upon the account of breaking the close 
in law, without a request. The other is an acfwol/orre, as 
in burglary, as breaking open a door or gate; and in tKat 
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case it is lawful to oppose force to force; and if one breaks 
down the gate, or comes into my close armis, I need 
not request him to be gone, but may lay hands on him im¬ 
mediately, for it is but returning violence wit}> violence: 

‘ So if one comes forcibly and takes away my goods, I may 
oppose him without any more ado, for there is no time to 


make a request. 

2dly, Powell, held, that the attempt to take and res¬ 
cue the bull was an assault on his person, and a taking 
from his person; for if H. is driving cattle on the highway, 
and one comes and takes them from him, it is robbery, 
which cannot be without a taking from his person; quod 
non Vide 29 //. 6. 66. 2 Ro, 549. placilo 

11 Ro. Rej^i‘0. 

3dly, They held the quod est idem residuum good with¬ 
out a traverse, and therefore no traverse was necessary; 
[Vide 1 Saund. 8 .] and consequently it is no matter though 
it be short, for here it goes only to the time; where quod 
esl idem avers it to be the same. Et per Holt, C. J. Wnere 
a traverse goes to the matter of a plea, ^c., all that went 
before becomes inducement, and is waived by the traverse; 
but where a traverse goes to the time only, what was set 
butin the plea before does not become bare matter of in¬ 
ducement, nor is it waived by the t Averse. Sed adjoumat. 
Mr. Eyre pro. quer. Mr. Brydges pro def. 


Taking cattle 
ironi H. is a 
taking from his 
person. 

3 Just. 69. Hale 
ifc. 73. Str. 
1015. Kep. 

B. U. Temp. 
Hard. 113. 

Where traverse 
goes to the mat¬ 
ter, all before is 
inducement and 
waived; other¬ 
wise wlicre to 
time only. 


• 13. COCKCROFT r. SMITHS 

• • 

[Pascli. 4 Ann. B. R.» 1 Ld. Raym. 177. S. C. stated at the 
end of the case pf Cook and Beal.] 

IN trespass for an assault, battery, and maihem, defend- Son assault dc- 
ant pleaded son nssanlt demesne, which was admitted to be 
good plea in maihem. But the question was, What as- where ^eilrst 
sault was su^ient to maintain such a plea in maihem? assaui^wM vio- 
Holt, C. J. said, that Wadham Wyndham, J. would not i^Mod. aab, 
allow it if it was an unequal return; but the practice had 263. Rep. A.Q. 
been otherwise, and was fit to be settled: That for every 
assault he did not think ik reasonable a man should be 
banged with a cudgel; that the meaning of the plea was, 
that he struck in his own defence: That if A, strike B., | 
and J5. strikes again, and they close immediately, and in i \vag. 5 .' 
the scuffle B. maihems A,, that is son assault; but if upon 
a little blow given by A. to JS., B. gives him a blow that 
maihems him, that is not son asscmlt demesne, Pomell, J. 
agreed; for the reason why son assault is a good pica in 



Trespass. 




maihem, is because it might be such an assault as endan¬ 
gered the defendants life (a). 

(a) In the principal case di- (11 Mod.) that the plaintiff ran his 
reeled the jury to find for the defend- finger towards the defendant’s eye.— 
ant. In Ld. Raymondt the first assault The maihem was biting off the plain- 
is stated to be tilting the form on which tiff’s finger, 
the defendant sat; in Eep. <2* 


Trespass for en¬ 
tering the plain¬ 
tiff’s nousc and 
assaulting liira. 
Assaulting and 
menacing his 
servants may be 
laid by way of 
wgravation. 

Kit must not 
make 

counts of it. 

6 Aiod. 127. 
Vide ante 593, 
594. 1 Salk. 119. 
S. C. Holtf.99. 
roo. 2 Cit> 123. 
Mod. (Jascs 127, 
149. 

[ 643 ] 


14. NEWMAN V. SMITH & AL. 

[Trin. 5 Ann. B. R.] • 

TRESPASS de eo qtwd the defendants ticl jour 
apud W, upon the plaintiff iusult. feccr. i,r ipsum verbe- 
raver.^ &r'C. fia quod de vita, A”c., <$/• domum ipsius quer. apud 
W. praul. adfunc <51^ ibidem ftrger. inlruxer, 6,^- quer, in quiet* 
usu ^ occupatione damns preed. disturbaver, ^ impe.divcr* 
necnon in preed* quar. ^ filiwu situm 4* •!/. R- Jilias 
prmd. quer i.^*. .A'*, servam suam mines de verberatione eorum 
adtuuc ibidem imposuer. 4/ ipsos injuriis gravaminibus, 
viz. insult. A’ affraiis adiunc ^ ibidem effecer. Et alia qnor- 
mia, &rc. Upon not guilty it was found for the plaintiff; 
and Mr. King moved in arrest of judgment upon 2 Cro, 
501., that the master could not maintain trespass for beat¬ 
ing his servant or children without special damage, which 
ought to be specially shewed. Mr. Eyre answered, and so 
it was resolved, that the action was for the breaking and 


Ante 640. pi. 10. 
Vide ac. Sir. 61. 
Bull. N. P. 89. 


entry, and the farther description is only to shew the 
Court how enormous that trespass was; and the plaintiff 
could not "recover damages for losing the service of his 
children or servant, nor could that be given in evidence; 
because the plaintiff might have a proper action for that 
purpose: But the circumstances mentioned might be 
proved in evidence to aggravate damages for the defend¬ 
ant's trespass by breaking and entering. rAnd whereas it 
was said, ibidem refers to the vill, and it should be in domo 
pradict.^ it is plain the adtunc ties it to the same time, and 
then it could not be at a different place at the same point 
of time. 


15. LAYTON ti. GRINDALL. 

[Pasch. 8 Ann. B. R.]' 

Trespass for en- TRESPASS for Entering the plaintiff’s house and 
taking separates claves pro apertione ostiorum damns prad, 
nd. olavea pi"^ Upon not guilty pleaded, the plaintiff had a verdict, and 
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it was objected, that the taking of each key was a distinct 
trespass, and might require several answers, and the kind good without 
and number ought to be ascertained. Vide Playter^s case, 

5 Co. 34. 1 Vent. 53. 2 Vent. 262. But to this it was an- sEd. B«ym. 

‘ swered and resolved, that the keys are sufficiently ascer- 3 Wil». 
tained by reference to the house. Vide, AL 2. Sly. 43 . 

1 Vent. 114 . 2 Cro. 405 . 


16. ANONYMOUS. 

[Pasch. 8 Aon. B. R.^ 

TJK£SPASS"fo.f taking his cattle. The defendant plead- 
ed^at he was possessed of a close for a term of years, 
and the cattle trespassed therein, ^c. The plaintiff de- • 

murred, and judgment was given for the defendant, though pi^*°therefore 
he shewed no title, but justified upon a bare possession, the defendant 
And this difference was taken by Holt^ C. J. Where the Ij^norr^n^nij. 
action is transitory, as trespass for taking goods, the plain- Bui. n. p. 89. 
tiff is foreclosed to pretend a right to the place; nor can 
it be contested upon the evidence who had the right; 2Mod. 70. 
therefore possession is justification enough: But in tres- 3 Mod. 132 . 
pass quare clausum fregit it is otherwise, because there the 
plaintiff claims the close, and the right may be contested. 

Southby versos Eaton, Mich. 16 Geo. 2. B. R. In error same point ad¬ 
judged.—Note to 5th edition. 


TRIAL.' 


[M4] 

Vide 7 Co. 2, 3, 
4, 7, &c. 9 Co. 
30,31, 32, &e. 


1. ANONYMOUS. 
[Pasch. 5 W. & M. B. R] 


PMod. 55. 


A CAUSE cannot be tried*at bar where action is laid in Trial at bar. 
London, by reason of their charter. 

post 648, 649. 
sir. 854. 


But nota. The great cause of Lockyer versus the East India Company was 
tried at bar, Mich. 2 Geo. 3. by a special jury of merchants of London, the 
privilege being waived, 2 Wils. 156. 
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iVuw trial «aa 
denied meabc Ibr 
negliRcntly 
keeping liis Tire. 

Mod. 87. S. i:. 
cilledSinilh ver- 
Cniiiiptoii. 


2 . SMITH r. BRAMPSTON. 

TMich. 7 \V ill. 5. B. R. 1 Ld. Rajm. S. C. named Smitfi 
t'ersMS Frampton.] 

CASE for negligently keeping his fire; verdict joro de/i 
I'hongh the verdict was against evidiaicc, anew trial was 
denied, because it is a hard action; yet note; Action 
against the hundred for a robhtay, verdict pro dr/., and 
new trial granted. 1 Sid. 58. (o) 


(a) The pAnciplesupon which grant¬ 
ing new trials depend, are stated very 
clearly in S Bl. Cum. ch. 24. and in 
the case of Bright v. Eynon, 1 Bur. 
.S90. In that case it was said by Deni- 
sun, J. “That it would be dilFicult, 
perhaps, to lix an absolutely general 
rule about granting new trials, with¬ 
out making so many exceptions to it 
as might rather tend to darken than 
explain it; but the granting a new 
trial must depend upon the legal dis¬ 
cretion of the Court, guided by the na¬ 
ture and circumstances of the particu¬ 
lar case, and directed with a view to 
the attainment of justice.” In order 
to induce the Courts to grant a new 
tiial, it is not suflkient that a cause is 
of value or importance, but it must also 
involve a iloubt; although value fre- 
fjuently weighs in granting a rule to 
shew cause, Cernon v. Hankey, 2 T.B. 
113. AVherc complete amt substantial 
justice has been done, a new trial will 
not be granted, though the judge who 
trietl the cause may have been mistaken 
in point of law; as where an action was 
brought by a person for a violent as¬ 
sault on her niece, who lived with her, 
per quod serr. amisit, and the judge 
held that the aunt stood in loco paren¬ 
tis, whereon darge ilaraages were giv¬ 
en ;—the plaintiff undertaking to pay 
the damages to the niece, and the niece 
not to proceed ill an action which she 
had brought for the assault, the rule 
fora new trial was discharged. Ed¬ 
monson y.Mache.ll, 2 T. jS. 4. So where 
a person broughtaii action on a promis¬ 


sory note given by his wife’s father in 
consideration of marriage ; ajid it ap¬ 
peared that the pj|iw?)t1ff being\nder 
age, and, having no parent or guard¬ 
ian, was married bij licence, and the 
wife, when the plaintiff came of age, 
was lying in ejctremis, in her death¬ 
bed, ana died in three wsjeks after¬ 
wards, the judge left it to the jury to 
presume a subsequent marriage by 
banns, and the verdict being for the 
plaintiff a rule for a new trial was dis¬ 
charged, R^i7Artnson v.Payne,4T.ii46Bi 
, In Farewell v. Chuffey and otliers, 1 
Bur. 54. l.«ord Mansfield said, that a 
new trial ought to be granted to attain 
real justice, but not to gratify litigious 
passions,on every point of sumnmmjus, 
and cited several of ^he cases whicli are 
reported under this title (I). In these 
cases the veidiets were against evi¬ 
dence and the strict rule of iaw4>ut the 
Court would not give a second chance 
to a hard action, or an unconscionable 
I defence. Acconlingly new ti ials were 
refused in Macruw v. Hall, I Rnr.ll, 
which was an action for trespass re¬ 
ported to be sufficiently proved, but 
trifling, frivolous, and vexatiou.s; Bur¬ 
ton V. Thompson, 2 Bur. 664. being an 
action for a libel in v^ich the charge 
was proved, but the injury appeared 
very inconsiderable; Marsh v. Bower, 
2 Bl. 851. an action for words where¬ 
in small damages should have been 
given; and Reavely v. Manwaring, 
JTalker,Kud others, 3 Bur. 1306.where 
the defendant IV. sent a press-gang to 
take some appreoitices of the piamtut'’s 


(1)PI. 2, 3, 5,11, 18, 34. 
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by their own consent, but appeared 
to act with good intentions. Vide al¬ 
so JVbrris V. Tylert Cowp. 57. 

A new trial will not be granted for 
• a mistake in the proceedings, 2 Sir. 
1131. Leeman V. Mlen,^ Wils. 160. 
Mather v. Brinker, 2 Wils. 243.; nor 
where the verdict could not be sup¬ 
ported accordingiito the pleadings or 
form of action, but the same effect 
might have been had upon other pro- 
cedings at law or in equity. Vide 
Qoslin V. Wilcock, 2 Wits. 502. Box- 
croft y. Devonshire, 2 Bur. 936. 
Sanson v. Jippheyard, 3 Wils. Q72. 
Jlymt v. Loioe, 2 Bl. 1221. Goodtitle 
V. Bailey, Cowp. 597, 701. 

It was formerly a prevalent rule,that 
there should be no new trial when 
there was evidence on both sides ; but 
in JSTorris v.Freentan,3 Wils.S8. where 
a writing, purporting to be a release, 
appeared to be attested by two wit¬ 
nesses, one of whom was called, and 
the other not, and there was contra¬ 
dictory evidence as to the hand-writing 
of the party, a new trial was granted, 
as the other attesting witness should 
have* been called ; and the Court held, 
that there were many cases where new? 
trials would be granted, notwitjistand- 
ing there was evidence on both sides. 
The point does not seem to be much 
regarded in modern practice. The 
Courts will not grant a new trial be¬ 
cause the judge who tried the cause, or 
themselves, might have drawq a dif¬ 
ferent conclusion from the jury with 
respect to any matters of fact, if the 
evidence was proper to leave to the 

S concerning such fact, Jlshley v. 

ley, 2 Str. 1 lfi2. Anon. 1 Wih. 22. 
Swain v. Hall, 3 Wils. 45. Tlankey v. 
Trotman, 1 Bl. 1. Camden v. Cowley, 
1 Bl. 418. Whether there be any evi¬ 
dence is a question for the judge, whe¬ 
ther sufficient evidence is for the* jury. 
Carpenters Company in Shrcwshury v. 
Hayward, Doug. 374. But a new trial 
will be granted if tli® jurj, upon the 
facts proved, find a verdict contrary 
to law, as where they found a verdict 
for the insured against an underwriter, 
though a material fact was not disclo- 
seik Hodgson v. Richardson, 1 BIA6S. 
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So where they found that the holder of 
a note had used due diligence to obtain 
payment from the maker, when the 
Court thought otherwise, it being a 
question of Taw ; and also upon the 
same verdict being given a second 
time, Tindal v. Brown, 1 T. It. 167. 
Vide Villons v. Van Mierop, 3 Bur. 
1363. The Courts will also grant a 
new trial if a point has been impro¬ 
perly left to the consideration of the 
jury; as, whether a loap to save a 
person from immediate failure, with 
no other prospect but the chance of 
being repaid.was fraudulent, Foxcro/t 
V. Devonshire, 2 Bur. 930. 1 Bl. 195. 
Whether by the custom of merchants 
an indorsement of a bill to.T. S. (not 
adding to/n‘s order) restrained the ge¬ 
neral negotiability of the bill, it being 
a matter of law, and clearly and fully 
fixed, Edie v. the E. I. Com. 2 Bur. 
1216. 1 Bl. Jlcp, 9J}5. W'hether the 
charter of a rorporation did or did not 
refer to and adopt antecedent usage, 

1 (the construction of charters belonging 
to the Judge or Court,) Corporation nf 
Liverpool v. Gulightly, E.55G. S.B.lt. 
MS. So when it was left to a jury, 
1 st, Whether a party’s name to an in¬ 
strument was forgcil; 2d, Whether, 
supposing it not to be forged,it w-as ob- 
tainedbyfraud without her knowingthe 
contents an^ effect, when there should 
have been 3n express direction tliat the 
circumstances of the case spoke fraud 
•apparent. Bright v. Kynon,\ Bur.590. 

A new trial wall not be granted if 
there is a bill of exceptions depending 
. on the same point, unless the party ap¬ 
plying will w'aive thebill of exceptions, 
Fabrigas v.,Mostyn, 2 Bl. 929. If there 
are two contrary verdicts, the party 
against whom the last is giVen is not by 
any law or practice entitled to a third, 
Parker v.Ansel,2 Bl. 963. A new trial 
will not be granted in a writ of right, 
unless the verdict is flagrantly wrong, 
Tyssm v. Clerk, 2 Bl. 941. The certifi¬ 
cate of the judge respecting the matter 
of fact as it appeared before him at the 
trial, is conclusive,flex v. Poole,B. fl. 
Hard. 23. Vide 5 Bur. 2667. 

It was formerly the rule only to grant 
new trials upon the merits on payment 
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of costs, except in particular cases; 
but it is now considered as a matter 
generally in the discretion of theCourt 
But when the judge is mistaken in 
point of law (ij; er the' jury find a 
verdict contrary to his direction as 
to the matter oi law (S)^ or the plain¬ 
tiff refuses to submit to a nonsuit, con¬ 
trary to the opinion of the judge, and 
a verdict is found for him (S); or a 
verdict is given properly for the plain- 
tiff on one^ count, and improperly 
against him on anoUier (4); or the 
verdict has been obtained by conceal¬ 
ing a witness for the adverse party (5); 
or^y any improper artifice (6)j a new 
trial is granted without costs. 

In the King’s Bench, if a new trial 
is granted without any thing being 


said respecting the costs of the for> 
mer, and the same verdict is given 
upon the second trial as the first, the 
costs of the second only are allowed. 
Mason V. Skurrau, Doug. 438. Schul- 
bred v. Mutt, n. thid.Hankey v. SmithB 
5 T, R. 507; but in the Common 
Pleas, if two concurrent verdicts are 
given, the party succeeding is allowed 
the costs of both trials; if the second 
differs from the first, the costs only 
of the second, Parker v. Wells, H. Bl. 
639. n. Trelawney v. Thomas, H. 
BL 641. Where the matter m dis¬ 
pute is small, a new trial will'ivM be 
granted unless it can be done With¬ 
out compelling the party applying to 
pay costs, Jackson v. Ducnaire, 3 T. 
11553. 


(1) Xm V. State, 2 Bl. 695. BuacaU v. flaw, 3 WiU. ,146- Rackhamy. letup, id. 338. 
ValcT. Bayle^ Cowb, 297. Barris v. BvSterieify Cowp. 485, Goodright v, SmiL 4 T. R, 359. 

V. Ihichaire, 3 T. R. 553. (J) Poefdn v. Ptrwiey, I BL 670. (4) Edie 

^ J 2 Bur. 1216. 1 Bl. 295. (5) Mnupetton v. RatuBe, B. J^T.P. 328 

(6) .Bnderton v. Gem-ge, 1 Bvr. 332. 


3. SMITH u. FRAMPTON. 


[Mich. 7 Will. 3. B. R.] 


New trial. Vide 
post. pi. 34. 


IN case for negligently keeping his fire, per quod the 
plaintiff's house was burnt;* the verdict was for the de¬ 
fendant: And after great debate and consideration a new 
trial was denied; because it is a hard action, and the ju¬ 
rors are jbdges of the fact: And yet Holt, C. J. declared, 
he was not satisfied with that verdict; quare, whether the 
same case with the piecedent? (a) 


(a) Vide note to the preceding case. 


4. ANONYMOUS. ‘ 

[Pasch. 8 Will. 3. B. R.] 

7*^* THE Court never, or very rarely, grants new trials in 
i3^fe.’ ’ * actions for words. Per Holt, C, J. (A) 

(b) Vide Barnes 229, 233. Com. Pleader, R. 17. 
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3. SMITH B. PAGB. 

[Mich. 3 Will. 3. B.R.3 

• 

IN ejectment the plaintifT was a mortgagee, and claimed 
by surrender, whereas the land was not copyhold; and |he 
the defendant claimed only by a voluntary conveyance. Post pi. ii. 
The verdict was for the plaintiff, and the Court would not ^^^.’ 387 . 
setr it aside, an^ grant a new trial against the honesty of 
the cause {n). 

(a) Vide note to Smith v. Brampston, supra pi. 2. 


G. HATCHELL r. GRIFFITHS. [ 645 ] 

[Mich. 6 Will. 3. B. R.] 

ISSUE was joined in Trinity term 1695, and notice then Notice of trial, 
given for trial next assizes, but no farther nor other pro- 
ceeding till Trinity vacation 1696, and then the plaintiff Ante 457 . 
gave a new notice of trial, viz* fourteen days notice for 
pext^assizes, when he accordingly tried the cause and had 
a verdict; but because there was ijo proceeding within a • 
year after the first notice, it was set aside: Sed nota; No¬ 
tice within the term had been a proceeding within the year, 
and Vnade notice for fourteen days good notice of trial (5). 

(6) In Bogg V. ^ose, 2 fiffr.,211. it ley v. Ryley, Doug. 7l.i nor where pro- 
was settled on consideration that ceedings have been stayed by agree- 
where a term's notice of trial is requi- ment mr a certain time, Watkins v. 
red, the notice must be given before Haydon, 2 Bl-762.; nor where the 
the essoign-day. A term’s notice is not proceedings have been, delayed at the 
necessary when the defendant has de- defendant’s request. Bland v. Darley, 
layed the proceedings by injunction, *3 T. M. 530. 

Bosworth V. Philips, 2 Bl, 7^84. Afny- 


7. ANONYMOUS. 

[Mich. 8 Will. 3. C. B.] 

A NEW trial was granted because the counsel were ab¬ 
sent, not thinking the cause would come on, and no de¬ 
fence was made; but a like motion was denied in B* R* 
per Holt, C. J. Also in one CoppiiCs case, a cause came on 
at seven in the morning, and an old witness could not rise 
to be there time enough; but it was denied, unless he 
would make affidavit of what he knew, and would answer, 
so that the Court might judge of it, and how it was ma¬ 
terial. 


S. C. 1 Salk. 

27.1. 2 Salk. 

New trial for 
tlie absence of 
counsel or evi¬ 
dence. Q. Vide 
6 Mod. 22,222, 
242. Faresl. 1£». 
Post. 653. 

2 Saund. 336. 
Mod. Ca. 22. 

1 Bl. Rep. 298. 

3 Bur. 1385. 
Fiteg.40. Str. 
691. Note to 
pi. 16. 


Salkelo, Vol. II. 


36 
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8. DENT V. THE HUNDRED OF HERTFORD. 
[Mich. 8 Will. S. B. R.] 

Sap Fami. 31, A NEW trial was granted upon affidavit, that the fore¬ 
man declared the plaintiff should never have a verdict 
whatever witnesses he produced (a). 

(a) If the jurj cast lots for the ver- jarvmen themselves^ Fosie v. Ihlaealt 
diet,it will beset aside. Hale v. Cove, I T. R. 11. Vide Comyns 525, Bemb. 
2 Str. 642.: but the Court will not re- 51. Barnes 438, 2 Bt. 1299. 
ceive an affidavit of the fact from the 


9. KING r. BURDETT. 

[Mich. 8 Will S. B. R. 1 Ld. Rajm. 148. S. C.'J 

A NEW’^ trial was moved for upon affidavit, that the jury 
took an act of common council out with them, and that 
printed libels were spread against the defendant; and it 
was denied; For as to the hrst it differs from the Lady 
Ives’s case, where they took a map of one side, which was 
evidence on neither side: But this was an act of neither 
side, and evidence on both; but admitted to be irregular. 
Elver Holt,, C. J, So if a jury eat at their own charge, it 
is nneable, but that verdict shall stand; otherwise if a<. the 
charge of one of the parties, and the verdict is found for 
him. Vide Mo, 699. (6) 

(b) With respect to the second point, report in Ld. Raymond, df libels are 
observed, that it was not fixed punlished with intent to influence the 
upon the informers, and if the deli- jury and the jjublic, it is a sufficient 
very of papers by a stranger were suf- cause to pos^ne the trial,Rearv.Gfray, 
ficient to avoid the verdict, the case'" 1 Bur, 510. Rex yJol\ffe,AT. R,2&7. 
would never be decided. Vide the 


July afier going 
from the bar lent 
for ao act of 
common ooan- 
cil given in evi¬ 
dence, and new 
trial denied. 


[646] 10. SALISBURY r. PROCTOR. 

• [Hill. 8 Will.3. B.R.] 

^ an action by an administrator the Court was moved 
mitio the 8pi- to put off the trial, till a suit pending in the Spiritual Court 
SSwd^T c" concerning the right of administration was determined, 
«Mod.3S4. which was to come on; which was denied per Cur,\ for 
VMel'BrW cannot take notice of suits in the ecclesiastical courts. 
lHur.sn. 4 pur. 2357. , 
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11. DEERLY t. THE DUCHESS OF MAZARINE. 

[Hill. 8 Will. 3. B. R. 1 Ld. Rajra. 147. a C.] 

UPON mn assumpsit pleaded, the jury found for the 
plaintiff, though the duchess gave good evidence of her co¬ 
verture ; and the Court would not grant a new trial, be¬ 
cause there was no reason why the duchess, who lived 
here as a feme*sole, should set up coverture to avoid the 
paymentof her just debts (o). 

(a) From the reports, ante 116. Court thought the covertdre sufficient* 
1 Ld. Baym. 147. it appears that the ly answered in point of law. 


New trial not 
granted for mil- 
uke in point of 
law against the 
honesty and 
equity of the 
cause. Ante, 
pi. 5. S. C. Ante 
116. Comb. 401. 


12. THERMOLIN v. COLE. 

[Hill. 8 Will. 3. B.R.3 

IF the defendant appears and makes defence, he shall No new trial lot 
never have a new trial for want of due notice. rfteriiLtn^ 

made. Ant. 428, 435. S. C. Ante 41. 


13. DOMINUS REX v. BEAR. 


[Pasch. 9 Will. 3. B. R. 1 Ld. Raym. 414. S. C.^ 

UPON an indictment for a libel, the defendant was by 
verdict acquitted; Mr. Attorney-general moved for a new 
trial, but it was’denied: Ahd the Court said, that ancient¬ 
ly it was ((ever done in criminal cases where defendants 
have been acquitted; latterly, where it has been a verdict 
obtained by fraud or practice, as stealing awa^f witnesses, 
4'‘c. it has been done,*biit never yet was done merely upon 
the reason that the verdict was ageftnst evidence. Postea 
Mick. 10 W. 3. B. R. Per Holt^ C. J. In indictments of 
peijury we never do it, because the verdict is against evi¬ 
dence ; but if Ji'ou prove a trick*, as no notice, it is 
otherwise. Vide 1 Lev. 9, 124. J^e serra, si le def, soit acquit, 
alit. sHl soit cottvict. (o) 

See 2 Saund. 336. The defendant in error took out a record , 
of nisi prins, and proceeded to trial at the first assizes after issue 
joined} yet held good, and a new trial denied. 


Indictment for 
libel, defendant 
acquitted, and 
new trial denied. 
N. B. Fared. 31 
&37. S.C. 

Ante 324,417. 

3 Salk. 226. 
C'arth. 407. 
Cases B. K. 218. 
Holt 422. 


• Or ill practice- 
post. 648. 


(a) In Rex v. tAe Pari^ of Silver- trials bein^ never allowed where the 
ton, 1 Wils. 298. after an acquittal on defendant is acquitted in a criminal 
an indictment for not repairing a high* case. 

way, a new trial for misdirection or The trial of an indictment for mn* 
Dver*ruliDg evidence was refused; new king a partial rate having been post* 
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|)oned till after the trial of a feigned 
issue,to ascertain whether the rate.was 
partial, and a verdict being given on 
the issue for tlie defendant, which was 
alleged to be against evidence, the 
Court refused to grant a new trial, be¬ 
cause it was within the same reason as 
if it had been upon a criminal prose¬ 
cution, Rejc V. Frueji, 4 Bur. £227. 

InMattison v. JiUanftonfi (Sir. 1238. 

Fonereau v.-, 3 Jflh. 59. new 

trials on account of the verdicts being 
against evidence were refused on pen^ 


actions; but in Wilson v. Sastall, 4 
T. R. 753.it was ruled that a new tii- 
al might be granted in a penal action 
where the judge had excluded admis¬ 
sible evidence. Jervois q. t. v. Uallt 
1 Wils. 17. was held not,to be law so 
far as it proceeded on a contrary 
principle. 

In J Vorris v. Tyltp*, Cowp. S7. ,thc 
Court refused a new trial after a ver¬ 
dict for the defendant in an action for 
a malicious prosecution, as the suit 
was of a criminal nature. 


[647] 14. TURBERVIL r. STAMP. 

[Mich. 9 Will. 3. B. R.] 


No motion for 
iirw ti iai after 
motion in arrest 
ol judgment. 

S. C. Ante 13. 
(Joinb. 459. 
Carth. 425. 

Skin. 681. Coses 
B. R. 151. 

Holt 9. 


//. SHALL not move for a new trial after motion in ar¬ 
rest of judgment; but after a motion fora new trial he 
may move in arrest of judgment. So it is of a writ of in¬ 
quiry; after motion in arrest of judgment the defendant 
cannot move for a new writ (o). West rcr«us Cole, A/icA. 
10 fV. 3. B. R. The same point w'as held in C. B, Phsch. 
8 fi\ 3. Philips Tcraus CrabL 


(a) After motion in arrest of judg¬ 
ment a new trial may be granted for 
misbehaviour of the jury. Philips v. 
Fowler, Com. 535. j or where, on the 
report of the trial of an indictment 


enough appeared to raise an inolina- 
tion in the Court to think the defend¬ 
ant ought not to have been convicted, 
Rex v. iGongh, Dou^. 797. 


15. STARR ». WADE. 

[Pascfi. 10 Will. 3. B. R.] 

LE^SSOR brought trover against the lessee, for trees 
cut down; yet bceause the lessee did it hi trenching, and 
the plaintiff had thereby greater advantage, though the 
jury found for the defendant, yet the Court Would not grant 
a new trial. 


16. WITS r. POLEHAMPTON. 

[Mich. 10 Will. 3. B. R.] 

tPUll 

omission of tUe IT was moved for a new trial, bctausc the defend- 

isaik"'m^ ant having pleaded &. composition, had forgot to cany 
CMod.m! down witnesses to prove the subscribers’hands; and the 
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mdtion was denied, because the debt was honest. And 
Holt, C. J. remembered where the debt on a bond was 
brought against an heir, who pleaded riensper discent, but 
the verdict went against him by omitting to bring the set¬ 
tlement to the trial; and the Court being moved, refused 
to grant a new trial, because it was an honest debt (a). 


(a) Per Lord Mansfield, Edie v. E. 
1. •Comp. 1 Bl. 2S8. The suggestion of 
surprize is not in all cases a reason 
for a new trial, but in particular cases 
it may be. In Spong v. Hog, 2 Bl. 802. 
the defendant might have ^iven evi¬ 
dence in mitigation, which his counsel 
tho'^ght it prudent to omit; but which 
^jj^cured a verdict for him in another 
cause at the suit of the same plaintiff': 
this was held no ground for a new trial. 
In Oist v.Ma^on, 1 T. M, 84. it was 
contended at the trial that certain pol¬ 
icies were on an illegal trade; but the 
judge being of opinion that they were 
not so on me face of them, directed a 
^verdict in support of them; and a mo¬ 
tion Tor a new trial, to let the defend¬ 
ants into evidence to prove the trading* 
so notoriously illegal that the plaintiff' 
musl have known it, (which was not 
off'ered, on a presumption that the jury 
piust liave drawn that conclusion,} was 
refused; as the (fefendant made the 
application to supply his own negli¬ 
gence, wheif it was evident that he was 
not taken by surprise at the trial. So 
in Fortescue, 40 anon, a similar appli¬ 
cation on behalf of a party who had 
made a mistake on the trial ia*a point 
of evidence, which would have en¬ 
countered the evidence given against 
him, which mistdke was discovered 
since the trial, was refused. Vide 
Rogers v. Stephens, 2 T. R, 718. where 
Ld. Kenyon said, it would be extreme¬ 
ly dangerous to grant a new trial on a 
suggestion that the party will make 
out a better case on a second tr'mi. In 
Cooke V. Berry, 1 Wils. 98. and*Price 
v. Brown, Str. 691. new trials were 
refused to be granted on affidavits of 
the falsity of the defence which had 
been made, and that the plaintiff* took 
the plea to be a sham one, or that no 
defence was expected. In Regina v. 
Corporation of Helston, 10 Mod. 202. 


it was held, that if a point of law be 
started by the judge, and the counsel 
do nut take it up, but insist on other 
facts, which are found against them, 
there ought not to be a mew trial on 
the point of law. A discovery, after 
the trial, that a witness examined on 
the other side was interested, is not a 
sufficient ground fora new trial, but it 
may weigh as a circumstance where 
(he merits are doubtful. Turner v. 
Pearte, 1 T. R. 717. 

A new trial was granted in a case 
where the defendant’s attorney swore 
that the defendant had gone abroad 
before E. term, (the cause being tried 
at the sittings after that term,) and 
that since the trial he had discovered, 
in a memorandum-book of the defen¬ 
dant, a receipt signed by the plaintiff', 
which was set forth verbatim. Tide 
Broudhead v. Marshall, 2 BL 955. So 
where an action was brought for 6000 
pagodas, alleged to be deposited by 
the plaintiff with the defenaant, which 
was sworn to by some Danish sailors, 
and the d^fandant always denied the 
whole story, but was not able to con- 
^tradict the proof at the trial, but 
moved for a new trial, on the ground 
that the whole was a fiction, support¬ 
ed by perjury, which he could not be 
prepared to answer; that since the 
trial many circumstances had come 
out to shew the subornation of the 
witnesses; a new trial yvas granted 
after a very strict scrutiny; FabrUius 
v. Cook, 3 Bur. 1771. 

A verdict was set aside when a ma¬ 
terial witness for the defendant con¬ 
cealed himself in the plaintiff’s house, 
Montpesson v. Randle, Bull. JV.P. 328. 
So where the defendant, having bought 
goods from the plaintiffj paid him with 
the promissory note of a third person, 
to whom the plaintiff repeatedly gave 
time till he failed, and the plamtifi* 
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brought an action on the note and for Court; and the defendant not having 
goods sold, the dispute being, v^hich given notice to produce it, could not 
party ought to bear the loss; but at prove it by parol; this being an unfair 
the trial the plaintiff only proved the advantage, contrary to equity and 
sale of the goods, and ref^used to pro> good conscience* Jir^erson v. Georgtt 
duce the note, though he had it in 1 Bur. 352. 

17. ANONYMOUS. 

[Mich. 10 Will. 3. B. R.] 

New trial or writ IN Covenant to pay a sum certain, viz. 100/., and a grant 
that upon default it should be lawful for the covenantee 
small damages, to enter and take the profits, the defendant pleaded entry 
SrriTa'trtek prizal del profits in bar, and judgment was for lii.. 
Comb. 17, i7o! plaintiff upon demurrer, and upon the writ of inquiry the 
jury gave damages, and upon motion Jt new writ of inquiry 
was awarded; for debt might have been brought upon this 
covenant; and this is not like an issue where the jury are 
to give no more damages than are proved: But here the 
jury are to give the whole, unless the defendant proves 
something in mitigation, which was not done in thisfase: 
therefore though the qommon rule holds, viz. that no new 
trial, nor new writ of inquiry, shall be for too small dam¬ 
ages; yet there being a contrivance in this case, it dif¬ 
fers (o). 

(a) The Court refused to grant a plaintiff he could prove a debt, and 
new trial where only 5 s. damages had after the jury were sworn refused to 
been given in an action for a malicious gjve evidence, and the sheriff thou^t 
prosecution, and held that there could he could not adjourn, whereupon noto* 
be no new trial granted on Vhat account, inal damages were given, Markham 
Barker v. Dixie, 2 Str. 995.; or to set v. Middletm,'2 1259.; or where 
aside an inquisition in an action for. the junr have mistaken the law, (the 
maliciously suing out a commission of plaintiff and J. 8. having each depo- 
iankrupt against the plaintiff, and ma- sited 200 1. with the defendant on a 
liciously holding him to bail for 1020 1. contract, which J. 8. not performina 
whereon the jury only gave 5 1. dama- the plaintiff sued for his deposits, and 
ges, though it was provedthat the costs the jury, on a notion that the de- 
ofsuperseding the commission amount- fendant could nof'p^ the money 
ed to upwards of SO L Mauricet v. without ffie consent of both parties, 
Brecknock, Doug. 509. having given nominal damages,) Wood^ 

But a new inquiry awarded for too ford v. Eades, 1 Sir. 425. Fwe BToy- 
small damages, where there is a mis- ward* v, Mewton, 2 Sir, 940. Tbtton 
take in pmnt of law made by the v. Andrews, Barnes 448. Anon. 12 
sheriff, as where a person told the Mod. 347. 
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18. SPARKS p. SPICER. 

[Hill. 10 Will. 3. B. R.] 

ONE was ordered by the judge of assize to be hanged 
in chains; the officer hung him in privilo solo; the owner 
brought trespass; and upon not guilty the jury found for 
the defendant, and the Court would not grant a new trial, 
it being done f<w convenience of place, and not to affront v. Brumpston, 
the owner. pi- 2. 


19. LORD SANDWICH’S CASE. 

^ [Trin. 11 Will. 3. B. R.] 

WHERE there is value or t difficulty, we are hound Trial at bar, 
of common right to grant trials at the bar. Inquisitiones 
de grossis S; pluribus articulis qvm magna indigeant examina- nied. Vide pag. 
Hone, capiantur soram justiciariis de Bands. Slat. West. 2. ^ 

c. 30. Per Holt, C. J. Yet Trin. 1 Ann. it was denied, ci/s. c. HoU 
because the plaintiff was poor, unless the defendant would 702. 

^gree to take nisi prius costs. Et postea, sdl. Trin. 4 Ann. 

B. R., between the trustees of my Lady Sandwich and my 

Lord 5aadzotc4, though the estate was 3000/. per annum, 

a new trial at bar was denied, because the title of the les- vide i3oug. 43 r. 

soroT the plaintiff being from the defendant himself, there 

would be nothing to do but to prove the executing of a And. 27i. ^ 

conveyance. • , Barnes 447. 

t The word or, here, should be and. Per Cur. Com. B. Trin. 2 Geo. 3. 


20. ARGENT ®. SIR MARMADUKE DARRELL. 

[Hill. 11 Will. 3. B. R. 1 Ld. Raym. 514. S. C.] 

IN ejectment afler a trial at bar, Scijeant Wright moved New (rial after 
for a new trial,,because the verdict was contrary to evi- fug* 
dence; the Court thought so too. Rokehy was for it on ment,'^cauw 
the case in Style, cceteri contra; for per Holt, C. J. The >^t^TOnciuM%e. 
reason of granting new trials upon verdicts against evi- p/. 27 ^” Ante^ 
dence at the assizes is, because they are subordinate trials 646. pi. 13. 
appointed by West. 2 . c. 30., iibi de pauds articulis ^ facilis JJ g?; * 

est examinatio; and there have been new trials anciently, is, 75. s. C, 
as appears from this: That it is a good challenge to the 
juror, that he hathTieen a juror bemre in the same cause; Andrews sis, 
but we roust not make ourselves absolute judges of law and P’* 

fact too; and there never was a new trial after a trial at • ’ 
bar in ejectment, but in case of ill practice;* for the plain* * Or atrieit. 



Trial. 


648$ 


tiff may bring a new ejectment: Upon this a new trial at 
bar was denied in Sir Richard Temple's case, where the 
jury found a point of law on the statute of bankrup'ts, 
against the opinion of the Court (a). 

(d) New trials in ejectment arc not in that case the defendant must part 
usually granted where there is a ver- with the possession before a new eject- 
diet for the defendant; otherwise if ment can be brought Vide 1 M. Rep, 
there be a verdict for the plaintiff: for 348. 4 Bur. 2224. • « 


[649] 


1 Vem. 156. 
Trial per pais 
226, 227 , 242. 


21. ANONYMOUS. 

[Hill. 11 Will. 3. B. R.] 

IN assumpsit for money won at play, the trial shall 
be stayed till an indictment pending for the cheat be tried. 


22. ANONYMOUS. 

Trial not put off IN ossumpsil the issue was, married or not married, and 
in’theViXl'ial- same point was pending and ready to be deterquincd 
tirai Court on ill tlic Spiritual Cour^ And it was held no cause to put 
n*^w*anterino trial, for the Court cannot take notice of that. 

4 Mod. 8. * ' ' 


2.i. TURNER p. BARNA^Y. 

[Pasch. 1 Ann. B. R .3 ^ 

iVhen trial at IE //• would liavc a trial at bar in Easter lerm^ he ought 
bar to^ie nwvrd ^o movc for it ill Hilary term; if i» Michaelmas term^ he 
625,6li%’8,^ ought to move for it jn Trinity term^ except where lands 
¥t post. 651. lie in Middlesex; and anciently there was no other notice 

JeeTefore^agiv^n of such trial, but the rule in the office; but now 
trial at bar. there must be fifteen days notice. Per Holt, C. J. (b) 

(b) There are dicta in the books title ex detn. Revets v. Braham, was 
that there cannot be a trial at bar in tried at bar in Hilary term, 32 Geo. 3, 
an issuable term; but the case of Good- 4 T. R. 497. 


S. P. Farcsl. 53, 
64. Vide 6 Mod. 
222,242. 


Kew trial for 
tnisilirection. 

2 Wils. 269. 
t Or allow, or 
over-rule evi¬ 
dence. 7Mod.64, 


24. ANONYMOUS. 

[Mich. 1 Ann. B. R.^ 

A NEW trial shall be granted if the judge of nisiprius 
misdirect the jury t. because those trials are subject to the 
inspection of the Court. Per Holt, C. J. 
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25 . CLERK r. UDALL. s.c.T«red. 106 . 

[^Mich. I Ann. B. R.] 

UPON a trial at nisiprius the jury gave excesBivc da- 
mages, and for this cause a new trial was granted (a). »nd the same da^ 
The second jury gave the same damages again, and a se- 
cqnd new trial ,was moved for, and denied, because there 
ought to be an end of things; but several cases were cited 22 ,24a. 1 Lev. 
which the Chief Justice allowed, that where upon the sc- comb?i 7 * 170 . 
cond trial the jury have doubled the damages, a third trial • 
had been granted (6). 


|a) In actions for tort, where the were manifestly unjust, and an evi- 
jl^mages depend upon sentiment and dence of passion or p^ality in the 
opinion, the Courts will not grants Jury. 

new trial on the ground of excessive In WUford v. Berkdy, 1 Bur. 609. 
dam^es, unless it appears that they where 5001. damages were given for 
are ikgrantly outrageous and extra- crtm. con. against a clerk with a salary 
vagant. Therefore they have refused of 501. the Court refused to grant a 
to interpose when 3001. was given for new trial, and seemed to think that in 
a few hours false imprisonment, Lee- that action it could not be done; and 
^iitan V. Meen, 2 WUs. 160. Buckle v. in Jhiberly v. Gunning, AT.U. 651., 
Jloiiey, id. 205.; or lOOOl. to an attor- 50001. damages being given in a simi- 
ney for false imprisonment, by a king’s* lar action. Lord ICenyon,a.Bd dshurst^. 
messengfir, for six days, Beardmore v. thought a new trial could not be grant- 
Cavrington, 2 WUs. 246.; or 2001. to ed, there having been no precedent, 
one merchant against another for a though the damages, under the cir- 
slight assault, accompanied by ungen- cumstances of the case, were enor- 
tleman-like behaViour, Grey vi Grant, mous. Sutler, J. thought there should 
M. P. 2 WUs. 252.; or 5001. against be a new trial. Grose, J. thought that 
a custom-hbuse officer, for an unsuc- the case did not require a new trial; 
cessful search for prohibited goods, but did qpt deny that a case of such 
Sharp V. Brice, 2 BL 942. Vide also an action could exist which mig^t 
Benson v. Frederick, 3 Bur. 1845. ^ warrant the interference of the Court, 
where 1501. damans to a militiaman In Jones v. Sparrow, 5 T. R. 237. a 
against his colonel for unlawful corpo- new trial was granted for excessive 
rat punishment; Fabrigas v. Most^,^ damages (401.) in assault; and Lord 
BL929. where 30001. in false imprison- Kenyon said, It must be remembered, 
ment; Leith v.Pope, 2 Bl. lS27.where that, although Duherly v. Gunning 
10001. for malicious wosecution; Gil- was decided after a very full discus- 
bertv. Burtonshaw, towp.&SQ.vihere sion of the sulgect, the ^ Court were 
4001. for the like injury; Ducker v. not unanimous in their determination; 
Wood,l T. S. 277. where 1501. for an but whether rightly or not decided, 
assault,—were held not excessive da- that is a case sui generis, and cannot 
mages; but in all the preceding cases govern the present, 
it was asserted, that the Court were (b) Vide Str. 691. 2 WUs. 244. 
not precluded from granting a new 1 T. R. 277.4 Bur. 2108, 
trial for excessive damages, where they 

Salkeld, Yol. II. 


37 
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s.c.Faresi.84, 2C, THE CISE OF THE MAYOR AND ALDER- 
JtlTsa??’ MEN OF BRISTOL. 

363. Holt ISJ. 

[Mich. 1 Ann. B. R.] 

No new fri»i in IT was held by tljc Court, that a new trial cannot be 
1 'saik*^iwTis inferior court; for they are not like trials 

396. Faresi.’ss. ’ 1^7 w/si prim^ which are subordinate upon v'rits issuing out 
of this Court, over which the Court have authority and 
inspection; but this was a new trial a year after the first, 

* which the Court blamed (a). 

(rt) R. Brooke v. Ewer, 8tr. 113. aside. Vide ac. Bayley y.Coorne,8tr. 
that an inferior court could not grant 337. Hex v. Peters, 1 Bur. 571. Bla- 
a new trial for excessive damages; but quiere v. Hawkins,Doug. 578. In 
where, after issue joined, or notice of v. Urling, Fort. 198. it was held, that 
trial given, there is a reference, and such Court might set aside a writ of 
the plaintiff afterwards proceeds by inquiry or judgment, thoqgh strictly 
surprize, such Court may grant a new regular, if obtained by fraud or sur- 
trial, Jewell v. Hill, 8tr. 499. Streets prize; and in Rex v. Peters it was 
Case, 7 Vin. 24. In the latter it is ruled, that a regular interlocutory 
said, that though an inferior court can- judgment, though there appeared no 
not grant a new trial after a cause hath fraud or surprize, might be set aside in, 
been fully heard, yet where a ver- an inferior court, in order to let in a 
diet is obtained through surprize, or "trial on the merits, 
by any irregularity, it may be set 


S.C. is.ik. 27. FENWICK r. LADY GROSVENOR. 

258. Ante 258. 

Fami.70, i‘ 2 i, [Hill. I Ann. B. R.] 

156. Holt 263, , ^ ^ 

IN ejectmetit after a trial at bar, a new trial was moved 
New trial denied for, on affidavits that several witne’sscs absented them- 
5Mod™88*m selves in Holland, by 'reason pf a report spread abroad 
there, that one of the defendant’s witnesses was confined 
by imprisonment; but it was denied, because it did not 
appear that the plaintiff did spread it, oi* occasioned the 
Gay 8c Cross, spreading of it. The Court was dissatisfied with the ver- 
6^d 18 22 cited Cross's case for a false rctufn of a munda- 

307. ’ ’ mus tried at bar, and by consent of all sides one point was 

to be found specially, yet the jury found a general verdict, 
and the Court would not grant a new trial {h). It has ne¬ 
ver been done here but upon issues out of Chancery, 
which being only to satisfy the conscience of the Chancel¬ 
lor, are noi stricti juris. So a new trial was denied, contra 
opinionem (ul videbatur) capital, jmticiar. (c) 

» 

(b) Vide Rep. B. R. Temp.Hard. 23. Eynon, 1 Bur. 595. Of late years new 

(c) J^er Lord Mansfield, Bright v. trials have been granted, not only after 
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trials at nisi prius, but also after trials 
at bar; and it is at least equally rea¬ 
sonable to grant them after trials at 
bar, as after trials at nisi prius, (if the 
justice of the case demands it,) or in¬ 
deed rather more so, as the latter must 
be done upon what could have actually 
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and personally appeared to a single 
Judge only; whereas the latter is 
grounded upon what must have mani¬ 
festly and fully appeared to the whole 
Court. Fo^ instances of new trials 
after trials at bar, vide Str. 584. 2 Ld. 
Raym. 1358. 1 P. Wms. 212. 


28. ASHWIN r. CORBILL. 


[Mich. 2 Ann. B. R.] 


IF a cause hath lain at issue four terms, and no proceed¬ 
ing, there must be a full term’s notice of trial, excluding 
term wherein the issue was joined. 


A terra’s notice. 
Vide ante 624, 
514. 6Mod.l4e. 
1 Sid. 34. 


29. LAZIER T. DYER. 
[Mich. 2 Ann. In Cane.] 


S. C. ante 457. 
6 Mod. 57. 


. IX came to be a question, Whether the suing out of a 
venire or distringas^ after the expiration of the four terms, 
was a proceeding within the term; because it bears teste 
the last day of the term, and has relation to the term? 
AnS the Court held it was not; for though it be legally a 
proceeding of the term, yet it is not so in fact. Et nota: 
Where it is an issue out of.Chancery, notice of trial to the 
solicitor in that court is good; for as to this, they are but 
as one coflrt. 


Suing out B ve¬ 
nire facias tested 
the last day of 
the term, not a 
proceeding 
within term as 
to notice of trial. 

1 ni. Kep. 215. 
287. 3Bur.l241. 


30. SIR SAMUEL ASTRY’S C^SE. 
[Hill. 2 Ann. B. R.] 


[ 651 ] 

S.C.6Mod. 123. 


UPON a scire facias brought against Sir Samuel Astry^ Trials at bar not 
for his place af clerk of the crown in the Court of King’s denied to officers 
Bench, and issue joined thereupon ; Sir Samuel Aslry ba^utm.*^Vide 
moved that tbe issue might be tried at the bar. The at- 'ante 625. 2Keb. 
torney-general opposed it; hut the Court said a trial at Vinst* 
bar was never denied to pny officer of the Court, nor isid. 4 or." 
hardly to any gentleman at the bar: And though Mr. At¬ 
torney was never hound to consent to a trial by nisi prius 
in the queen’s case, yet they did not see how he could re¬ 
fuse a trial at bar, where it was reasonable to try it there; 
for the statute West, 2. cap, 3. is atterminenlur^ that they 
may be determined there, qua mngna indigeant examina- 
tione. 



65i 


TuiAl. 


S. C. 6 Mod. 
104. SSHik. 
SSI. Holt 705. 


If the princip^ 
cause be vritnin 
the jurisdiction, 
and an issue de« 
pending on fo¬ 
reign laws arises, 
it may be tried 
in the ne.vt comi¬ 
ty, and loreign 
laws given in ‘ 
evidence. See 
1 Lev. 143. 

6 Mod. 228. 

1 Jon. 43, 44. 
SSmind. 238. 
Hob. 37. ICro. 
143,183. 1 Vo. 
2. ISaund.SSS. 

1 Vent. 59, 286. 
Hob. 233. 

2 0-0.76. 
lInst.2C].b. 


Cowper 181. 

7 Co. 2. a. Str. 
776. 


[ 632 ] 

S.c. iSalk. 
380. 6 Mod. 
245. Rep- A. Q, 
33. 

Trial by proviso 
cannot be in the 
case of the 
crown; nor nisi 
prius, unless by 
■warrant from the 
Attorney-gene¬ 
ral. 6 Mod. 246, 
bee. infra. 


31. WAY ». YALLY. 

^Trin. S Ann. B. R.] 

LESSOR brought debt for rent against his lessee, upon 
a demise at London, of lands in Jamaica. The defendant 
pleaded to the jurisdiction of the Court, that the matter 
ought to be tried in Jamaica; and it wa^ urged that the 
lessor cannot bring debt here against the assignee of a term 
of lands in Ireland, and that if an entry and ouster were 
pleaded, it could not be tried here; and in this case the 
right of the plaintiff and defendant depends on foreign 
laws which cannot be given in evidence here. Et per Cur, 
Where an action is local it must be laid accordingly; 
therefore if the lessor declares on the privity of estate, He'd 
that lies in Ireland, the action must be brought there, for 
the estate is local; therefore such lessor cannot maintain 
debt here against an assignee of a term in Ireland; for the 
action is founded on a privily of estate (a.) Otherwise 
where it is founded on a privity of contract, which is 
transitory; as debt for rent by lessor against lessee; for 
that may be maintained where the land lies not. Here it 
is by the lessor against the lessee on the privity of contract; 
and if a foreign issue, 'Which is local, should happen, it 
may be tried wliere the action is laid; for that purpose 
there may be a suggestion entered on the roll, that sudi a 
place in such a county is next adjacent; and it may be 
tried here by a jury from that place, according to the laws 
of that country; and upon nil dehel pleaded you may give 
the laws of that country in evidence. • 

(fl) Vide ac. 1 Wils. 165, 


32. DOMINA REGINA v. SIR JACOB BANKS. 

[Mich. 3 Ann. B. R. 2 Ld. Raym. 1082. S. C .3 

SIR Jacob Banks was indicted at the quarter-sessions in 
Berks, and the indictment was moved hither by the prose¬ 
cutor, and now both the prosecutor and defendant made 
up the record, took out process, and carried down the 
cause to trial at the assizes; and the defendant put in his 
record first, tried it, and was acquitted: The prosecutor 
upon this moved for a new trial, and had it. 

Et per Cur. 1st, Before the 5 &L 6 M. c. 11., and 
8 & 9 fV, S. c. 33. H. indicted in any county might re¬ 
move it into B. R. by certiorari, and never was bound by 
recognizance to try it, unless in London and Middlesex; 
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that by this means the defendant was out of court, <$/■ sine 
dif, and new process was to be awarded, on which he 
might be outlawed, unless he came in gratis, which occa¬ 
sioned great delay, and was the cause of making Ihose acts. 

2dly,*That removals by defendants are provided for, but 
removals by prosecutors are not within those acts; and 
that this removal being before the plea pleaded, the de¬ 
fendant was out of court <$<■ sine die, but may come in gra¬ 
tis, or be brought in by process; and in the last case on 
pleading shall give security to try it, which he is not obliged 
to do when he comes in gratis, 

3dly, That in civil actions the defendant shall never 
carry down a cause by proviso, till there be a laches in the 
plaintiff; except in causes where the defendant is as a 
^ .plaintiff, as in replevin, prohibition, quare impedit, [against 
the patron only,] which are to have return, consultation, 
and writ to the bishop. 

4tbly, There can be no trial by proviso, in a cause of the 
crown, because there can be no default nor laches, nor 
can the crown be compelled to try any cause by nin prius; 
and therefore every cause of the crown in this court must 
be tried at bar, unless the attorney-general allows a war¬ 
rant of nisi prius, which implies his consent to try the cause 
in the country. * 

5thly, That as in indictments of treason or felony, if the 
attorney-general will delay, the Court may give the de¬ 
fendant leave to bring on the trial as they see fit (and so it 
^as been done): .So in indictments for misdemeanors, as 
in this case; the defendant may in the first instance, by 
the consent of the prosecutor, and leave of the attorney- 
general, carry down the cause to trial; but it shall not be 
allowed by surprise o/i the attorney-general, a§ here in this 
case, and also without consent of the prosecutor, or any 
default in him. • * 

Gthly, It was ordered to be a rule hereafter, that when 
an indictment is removed hither by the prosecutor, the de¬ 
fendant shall not carry it down to trial without leave 
of the Court oi^ motion. 


33. HIGHMORE ». WALKER. 

% 

[Mich. 4 Ann. B. R.] 

IN a cause to b^ tried at the sittings, the defendant en¬ 
tered a ne recipiatur; and the question was, Whether 
the plaintiff could go on at the next sittings without a new 
notice ? It was agreed, that if no ne recipiaiur had been en¬ 
tered, there must have been two days notice. The clerks 


Upon remoTal ^ 
indiotroent by 
the prosecutor, 
if defendant 
comes in by nro- 
cesa, he shall 
give security to 
tiy. 


In what cases the 
defendant may 
cariy down a 
cause by proviso. 
2 Lev. 5, 6, &c. 
infra. 6 Mod. 
240. fc 123. 
Savil. 2. 2 Sid. 
336. 


[ 653 ] 


6 Mod. S47. 


Two days notice 
to be given after 
ne recipiatur at 
siuiugs. 
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Upon the principal question thought no notice necessary; 
their reason was,‘because the defendant himself had hin¬ 
dered the plaintiff’s proceeding, and therefore ought at 
peril to attend the next sittings. But f/o/t, C. J. contra* 
The notice fell to the ground with the trial: A rule was 
made, that where a ne redpiatur was entered, the plaintiff 
shall give notice the same sittings, and before they are over, 
that he will proceed to trial the next sittings: And it was 
said, that if a cause be not entered two days before the 
sittings, the defendant may enter a ne redpiatur* 


34. DUNKLY u. WADE. 

[Pasch. 5 Ann. B. R.] 

H&ril Action. 

Vide ante 644, IN cusB for negligently keeping his fire, a verdict wag 
R ^ R found for the plaintiff, and a new trial granted/ But jyer 
Temp. Hard. Had a verdict been for the defendant, we would 

201. Note to pi. hardly have granted a new trial, because it is a hard 
action. 


b. (’. Faresl. 
1j6, 157. 

New trial not 
$;rai)tc(l for de¬ 
fect of prepara¬ 
tion. See 6 Mod. 
22,222, 242. 
Ante 645. 

1 Salk. 25B, 

273. Hardr. 71, 
121. lWils.98. 


35. FORD r. TILLY. 

AN inquiry found four voluntary escapes, for which 
Ford, warden of the Fleets forfeited his office. Issues here¬ 
upon were tried in B, R, at the bar. "One escape was 
proved by a witness,who was asked if he was never burnt in 
the hand for stealing a tankard? he answered, (a). A 
new trial was moved for upon producing the record of the 
conviction, and the Court denied the motion, 1st, Because 


it was a trial at bar (5). 2dly, It is no reason for a new 
trial that you for the defendant came not prepared; and 
the Chief Justice said Soams\^ case was a hard case. Vide 


3 Keb. 365, 369. 2 Lev. 114. Postecu, Pasch. 4 Jinn* 

B. R., between Cockroft and Smith, that the party’s evi¬ 
dence was not ready, was held no reason for a new trial, 
though at nisiprius: And a new trial was denied (c). 


(a) The question seems such as a enabled to be a witness. Vide 2 Hawk. 
witness ought not to be asked. Be- ch. 4^. s. 20, 21. 
sides, a person convicted of felony, % Vide note to pi. 9,7. 

who is admitted to his clergy, and *c] Fide note to 16. 

burnt is the hand, is thereby re- 
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TROVER AND CONVERSION. 


1. ARNOLD r. JEFFREYSON. 
[Mich. 9 Will. 3. C. B. 1 Ld. Raym. 275. S. C.] 


Ante 597,1 Le¥. 
99. 2 Lev. 201. 

3 Lev. 336. 

5 Mod. 182, &CC. 

6 Mod. 151,170, 
212. Vide 

4 Mod. 156* 
Yelv. 68. 


TROVER de scriplo siio obligatorio per quod tent, ohli- Trover descripta 
gat, fait cuidam J. S. In arrest of judgment after verdict suo obligatorio, 
for the plaintiff, is was held good; for it might be given 
to the plaintiff, and so shall be intended, and then it was HoU 4'J8. 
ncriptum suum; and it is no absurdity, though it were made 
— by him to another; for it is only a description of the deed. 


2. HARTFORD r. JONES. 

[Mich. 10 Will. 3. B. R. 1 Ld. Raym. 393. S. C.] 

IN trover and conversion the defendant pleaded, that the 
|[oodsfwere cast away, and they saved and detained them 
till they were paid for their pains/ On demurrer, HoU^ 
C. J. held, that they might retain for payment, as a car¬ 
rier for his hire; and salvage is allowed by all nations: He 
that serves another ought in reason to be paid for his ser¬ 
vice; buttheple^ is naught; for if the detainer be lawful, 
he does not confess a conversion: I never knew but one 
special ple^ good in trover, viz, Yelv, 198. (a) And the 
rule was in the principal case, to waive the plea^and plead 
not guilty. Vide 2 Crp, 68 , 69. 3 Cro, 262. 


special plea in 
ti'over must coiu 
fess a conversion. 
Ln‘w. 1538. 

1 Mod. 244. 
S.C. 3 Salk. 
366. Vide Cro. 
Kliz. 435. 

Latch. 185. 

1 Rol. Rep. 1. 

1 Keble 305. 
Hutt. 10. Ante 
516. 


(a) The plea in Felverton was, that 
the defendant took the wine mentioned 
in tile declaration for prisage due to 
the king. The following pleas in tro¬ 
ver have been also held good: A for¬ 
mer recovery in tiespass for the same 
goods. Show. 146.; a recovery in trover 


Igainst a stranger, Cro. Joe. 73.; or 
against the derendant, 2 Str, 1078.; 
that an innkeeper detained a horse for 
his meat, 2 Buht. 289.; the Statute of 
Limitations, Lut. 99. Vide Bull JY. 
P.48. 


3. HARTFORD r. JONES. 

[Pasch. 10 Will. 3. B. R. 1 Ld. Raym. 588. S. C.] 

TROVER for twjenty ounces of cloves and mace; af- Trover for 20 
ter a writ of inquiry on a judgment by default, Holt, 

C. J. doubted whether it was good, because it was not wiUiout shevwj 
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how much of said, how much cloves and how much mace; or that it 
wTre mixed!ii7 was SO many ounCes commtx/,; but he said these were in- 
in dcunue.Quar. certainties, and that if this was comprised in another ac- 
tion, this ^recovery would be a good plea in bar. in de- 
48 . 3 Lev. 18 . tinuc, this would be ill for incertainty; for the sheritf 
could not tell how much of one and how much of the other 
to deliver. The Court gave judgment for the plaintiff, 
without taking notice of anothcr*exceptiop, viz. that it was 
also pro viginti parvis instrument, carpentar.^ vocat. twenty 
small carpenter’s tools. 2 Saund. 74. 2 Ven. 78. Style 

- 358, 360, 370, 419. 1 Mod. 289. 2 Ven. 77. 

2 Saund. 74. 


2 Lev. 85, 176. 

2 Vent. 67. 

3 Mod. 70 

4 Mod. 324. 

5 Mod. 324. 

1 Sid. 60, 445. 

1 Lev. 48. 
Fased. 142. 

1 Mod. 46. ^ 

1 Vent. 317. 

655 ] 


4. ANONYMOUS. 


fTrin. 3 Ann. Coram Trevor, C. J. Jit nisi prius at Guildhall J 


Where trover 
will lie against a 
carrier. I Mod. 
.30, 31. Comb. 
333. 1 Danv. 

21. 6 Mud. 212. 
2 {.d. Rajrm. 
791. 


1 Str. 576. 

1 Wils. 328. 


TROVER lies not against a carrier for negligence, as 
for losing a box, but it does for an actual wrong; as if he 
break it to take out goods, or sell it. Per Cur, Pasch. 7 
W, 3. B. R. And therefore denial is no evidence of a con¬ 
version, if the thing appears to have been really lost by 
negligence; but if that does not appear, or if the carrier 
had it in custody when he denied to deliver it, it is good 
evidence of a conversion. Per Trevor^ C. J. (a) 

Where denial is a conversion. Vide 10 Co. 56. 1 Cro, 
262. 1 Lev, 173. 1 Danv. 21. 2 Mod, 245. SMod.2. (1 
Mod. 244.) 5 Mod. 426. 2 Shpw. Cos. 148, 175, 213. 


(a) R. ac. Ross v. Johnson, 5 Bur. 
2825. that trover would npt lie against 
a wharfinger from whose *posse8sion 
goods had been stolen or lost. It will 
fie against a captain of a ship for deli-* 
veriog goods against an express direc¬ 


tion to a wharfinger, on account of a 
claim of wharfage which is not made 
out, Lucas V. Hay, 4 T. R. 260. For 
the general naiture of the action, vide 
Cowper V. Chitty, 1 Bur. 20. Note to 
3 Sak. 367. 
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TITHES. ’ 


Bee 1 Mod. S39. 
6 Mod. 261. 

4 Mod. 336,6ic. 
S. C. 4 Mod. 
.336 to 341, 


. 1. HICK c. WOODSON. 

[Hill. 8 Will. 3. B. R. 1 Ld, Raym. 157. S. C.] 

IN attachment for prohibition^ the plaintiff declared of a 
custom in such a hundred, to pay no tithe for agistinent of 
cattle barren. Issue was taken upon the custom, and 
foulid for the plaintiff, but judgment was arrested with this 
entry, el quia apparet curios domitii regis hie quod consuetudo 
proad, nullius vigoris in lege exislit, ideo fat consultation &;c. 
Et per Cur^n 

1 st, Tithe of agistment is due of common right, because 
the grass, 4;.'c. which is eaten, is afeyWe titheable, and must 
have paid tithe if cut at perfection. And the Court took 
this difference, viz, 

• That a hundred or a county cannot prescribe in a non 
dccimundo, for a thing that is in its nature dejure titheable; 
for, as no one single person, or his estate, can; no more, 
by the same reason, can the hundred, which consists but 
of many single persons’ estates. Vide March 26. 1 Ro, 

Ab. 653, 

But of things which in thfeir nature are not titheable de 
jure, a hundred or county may prescribe in a non dedmandon 
because they are discharged in such case without a cus'- 
tom to the contrary, and they do but insist on thbir ancient 
right, and that custoih hath not prevailed against it: Ergo 
the case of wood, 1 Ro, Ab,,&5^, Lit, R^, 152, 163., and 
the hearth-penny, which is but a modus for it, they allowed 
to be good law; because wood is not in its nati^re titheable, 
nor within the reason of titheable things, which come not 
to perfection every year. 


County or hua> 
dred cannot pre* 
scribe in a non 
decimando Cor 
things titheable 
of common right} 
otherwise if not 
titheable of com¬ 
mon right. 

Tithe of agist¬ 
ment of barrea 
cattle due of 
common right. 
Vide FaresT.113, 
137. 1 Saund. 

141,142. 

Ctirth. 392. 
Comb. 403. 

Skin. SW. 

HoU; 671. Cases 
B. R. 111. 


[ 656 ] 

4 Mod. 336 to 
341. Lutw. 
1316. 

Faresl. 113,137. 


Pal. 37. 
645. 


2 Inst. 


2. HILL VAUX. 

% 

[Mich. 10 Will. 3. B. R. 1 Ld. Raym. 358. 8. C.] 


Vide 6 Mod. 
261. B. C. cfdted 
Ijeicester TcntB 
Foy. Ante 554. 


ON a suit in thtj Spiritual Court for tithe of milk, the Carth.dei. s.c. 
plaintiff moved for a prohibition, suggesting a custom in 
the parish, that the 9th day of May at night, and the lOtib milk such ■ day^ 
day of May in the morning, the parson was to have the iot?^,^t 
whole meal’s milk, and so every 9th and 10th night and andmonwg aP. 

Salkeld, Voe. II. 38 
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Tithes. 


ter, till a young 
liunb yeaned be 
heard to bleat, 
in lieu of tiihe of 
milk, ill. Modus 
to pa)' part of 
the very thing 
that is titlie, not 
good, unless 
payable in ano¬ 
ther nianner. 
l^at. 

C Mod. 2fil. 
Raym. 277. 

& Motl. 229. 
Cases 1). R. 20u. 
Uoh 672. 


Alodus of ten 
fleeces of wool 
and two lambs, 
toi’ all tithe; 
Court divided 
w hether good or 
not, Vine 
t Mod. 321. 


[ 657 ] 

Payment of tithe 
of one species 
not a good mo¬ 
dus toi all. 

Cro. El. 446. 
Moac^%, 445, 
Luta^. itw, 
1051. 


morning, till a young lamb j^eaned should be heard to bleal. 
in lieu of all tithe of milk. And the case of thirty eggs, 
in lieu of all eggs, was cited 1 Ro. Ab. 648 , 651. Et per 
Cur. A mqdus to pay one thing for another, or a partv>f tJiC 
same thing in another manner, may be good; but a pre¬ 
scription to pay part of the very thing that is tithe, can 
never be a good moJusj unless paj tible in some other man¬ 
ner, .so that the parson has a benefit by it. 3 Cro. 609. 2 
Cro. 47. 1 Jlnd. 799. Mod. 229. Hob. 250’. Rai/m. 277. 3 
Bulsl. 326. (q) As to the case of the thirty eggs, he is 
bound to pay that, whether he has hens or no, and he must 
pay it at a certain time. But by this modus the parson 
may have nothing; as suppose a lamb be heard to bleat 
before the 9th of May, 

(a) Fide also Bunh. 307. 


3. THE ARCHBISHOP OF YORK r. THE DUKE 
OF NEWCASTLE. 

[ Mich. S Ann. In Scacc.} 

H. PRESCRIBED lo pay ten fleeces of wool and twn 
Iambs in lieu of all tithes; and Price and Bvry^ Barons, 
were of opinion this was an ill modus, because it is* one 
species of tithe for another, and there is great incertainty; 
for one fleece may be twice as big, and' three times the 
value of another. Fide 2 Lulw, 1052. 3 Cro. 786, 276, 
Mo. 909. 1 Ro. Ab. 649. Dy, 149. Hard. 174. Ward, 
Chief Baron, and Smith, Baron, contra. 1 st, A modus is 
nothing but a real composition, for cr in lieu of tithes, or 
an annual profit certain and permanent; and they held, 
that the payment of any one chattel for tithe, was or might 
be a good modus as well as money; for why might not the 
parson origitially agree to take ten fleeces for his tithe, as 
well as a penny ? They admitted that payment of tithe of 
one .species, or payment of a modus for one species of tithe, 
could not be a discharge as to another species; but they 
held that this was not a payment of tithe, nor a payment 
for a species of tithe; because it was to be paid at all 
events, whether there be sheep or no: And they denied 
the case of 1 Ro. Ab. 651., and held it no more uncertain 
than to pay a modus of ten cheeses, which may differ vastly, 
both in nature, quantity, and value; and it tends to the 
disquiet of the country to break in upon customs and 
usages; and it o|ught ndt to be done but on plain and man¬ 
ifest reason. 



Variance. 


i 
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4. STARTUP? r. DODDFJITDGE. 


[Pasch. 4 Ann. B. R. 2 Ld. Raym. 1158. S. C.] 


A MODUS to pay 2s. in the pound of the imptovcd rent 
in lieu of all tithes, was held naught; for that is to rise 
and fall as the land is let, and the parson cannot know it: 
And though a custom to pay the double value for a fine 
may be good, yet that arises to a man’s contract, which 
shall never be void where it may be reduced to any cer¬ 
tainty, and differs from this case of a modus, which ought 
to be as certain as the duty, which is destroyed by it. 
Holt, C. J. dubitante, upon a motion for a prohibition (a). 


Modus to pay 
2 s. in the pound 
of the improved 
rent, ill. Modut 
should be as cer¬ 
tain as the duty 
destroyed by H. 
See Lutvf. 1043 
to 1053. ke. 
supra. Ante 551. 
b? C. Hen. A.Q. 
60. LillyEnt.10. 


(^) The modus was also held void Ld. Raymond. The same modus was 
• on ^plication to the Common Pleas likewise held bad, 1 Ld. Raym, 696. 
and Exchequer. Fide the report in Vide 3 Jtk.MS. BurnEcc.LaWti^l, 


VARIANCE. [«ss] 

Ante 434,452. 


1. BRAGG z?. DIGBY. 

* [Pasch. 10 Will. 3. B. R.] 

IN case on several .promises by original, the defendant, X*^**wrk Md 
without craving oi/cr of the writ, pleaded variance betwixt co^fntrt'piead- 
the writ and the count, shewing particularly wherein: aWe without 
And the plaintiff demurred ; and it was adjudged that the the Oyer, 
defendant should answer over; for he ought to have Vide ante 497. 
demanded oyer of the writ before he could take advantage 
of the variance!; because though the writ is in court, [the i Saund. I’w, 
rotinf,] yet being not upon the same roll with the count, the H 

defendant cannot plead to it without demanding oyer (6). Sg. Andrew^e* 

ib)R ac. 2 fVits. 85,295. But oyer not been ci:aved, Boeds v. Edwards^ 
as an originalis not now granted, and Doug, 29.7. Vide Rexv.SnerytlT, 
the plaintiff may proceed as if it had R. 150. 
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Variakce. 


2. HOLMAN ». BOROUGH. 

£Trin. 1 Ann. B. R. 2 Ld. Raym. 791. S. C.j 

Deed IN covefiant^ the plaintifT declared of a deed of covenant, 

fcMthT hearing date the SOUi of March anno Domini 1701', annog; 
with Uie year of regni Willi, tcrtii nunc regis Angl.^ 4rc. decitno terlio, and 
no gjgjj-gg nprofert of the deed, with a cujm dal. esl. eisdeni die 
VideCn).Jat. ^ anno: Upon o^er craved, the deed was dated only thus, 
vzz. the 30th of March 1701, wanting anno Domini^ and 
likewise anno regni. And though it was demurred to for the 
variance, the Court held it no variance, for it was impli¬ 
citly in the deed. Vide 41 £. 3. 23. 


S. C. Ear. 87. 
Holt 300. 


In debt, where 
the quantity of 
the duty de- 

S ends upon the 
eed, variance 
is fatal and can¬ 
not be helped by 
remittitur; 
otherwise where 
on matter ex¬ 
trinsic. 1 Salk. 
139. 1 Lulw. 
459,539. 

2 Vent. 129. 

1 Show. 8, 9. 
Cro. Car. 137, 
436, 437. 

1 Saund. 282, 
S85. Faresl. 
143. 148. 

5 Mod. 213. 
1^. 407. 

Vide Bar. 2231. 
Doug. 6. IH. 
BL249. 

Vide Str. 1089. 
Doug. >6. Bur. 
2331. 


3. INCLEDON v. CRIPS. 

[|Mich. 1 Ann. B. R. 2 Ld. Raym. 814. S. C."] 

IN defer, the pliiiutijlf declared on a deed, whereby the 
defendant covenanted to pay the plaintiff 35/. per hun¬ 
dred for every hundred of wood in such a place, and that 
he delivered so many hundreds and one half, which came 
to 182/. 10^. The defendant demurred. Et per Car. 

There can be no apportionment, and the demand for the 
half hundred is demanding more than can be due by the 
contract; and then the question was. Whether a rerniiti- 
tur, could be entered for that, and judgment given for the 
rest? Et per Holt, C. J. ^ 

* Where the sum demanded depends on the deed itself, 
and on nothing extrinsical, as in case of debt qr covenant 
to pay 20/., there can be no remittitur^ for the variance is 
inconsistent with the deed upon which the duty that is 
demanded entirely depends; otherwise w'here it may be 
more or less by mattei^extrinsic; as in debt.for rent, or in the 
ease at bar; in that case, if more be demanded than is due, 
it may be remitted; for the variance is not inconsistent 
with the deed: And as the plaintiff is td recover on trial 
what appears on evidence to be due; so on demurrer he 
is to have judgment for no more than he ought to recover, 
and may remit the rest. Vide Hob. 178. Dy. 65. Yelv. 
66 . 10 H. 6 . 5. 1 Saund. 206, 286. 


Vide ante 5G4, 
600. 6 Mod. 42, 
132. Far. 120, 
121 . 


4. CHETLEY r. WOOD. 
(^Mich. 2 Ann. B. R.] 


^B^ken^ “ IN debt upon a recognizance, the plaintiff declared as 
Judge’s e^m- * on a recognizance acknowledged in the court of Com¬ 
ber pleaded aa mon Pleas, corom G. Treby, mil i/sociis suis; nul tiel re- 



Variance* 


6 ^ 


* 


cord was pleaded, and the record produced was a recogni- mcourt, 
zance taken before Mr. Justice JVcci/, at. his chambers in lag?. s. c. 
Serjeant’s Inn, and by him brought and delivered into uM lU'P'®’ 
and it was adjudged that the plaintiff has failed of Kccognizance of 
'his recofd: For the record is such as i< is entered upon the bail in c. B. 
roll, and in pleading must be so described: Accordingly captfoJ7^B.R. 
the court of King’s Bench do enter all recognizances as from the entiy ’ 
taken in court, but the Common Pleas enter specially; so 
tha*t their recognizances bind from the caption, ours from rcro.'31*2. 'Hob. 
the time of entry; also upon theirs a scire facias lies in ei- Airyn. I2. 
ther county; but on a recognizance in B. R. in the county • 
of Jlfidd/esca; only; therefore these differ in substance; and 
as to the usage of declaring this way, which was insisted 
on, the Chief J ustice said it was against law. 


. 5. ROBERTS V. HAJINAGE. 


[Mich. 3 Ann. B. R. 2 Ld. Raym. 1043. S. C.] 

IN debt upon a bond, the plaintiff declared, (fuod cum ^ 

the defendant apud London., viz. in puroch. beatm Maria, de 4oi. soivcnti. to 
dlrcuLus in warda de Cheape per scriptutn suum ob/igatorium Mpay- 

concessisset se tenen to the plaintiff, in 40/. solvend. to the Rble to A. and 
plaintiff, the defendant craved oyer, and the bond was ^ 

to tl\e plaintiff to pay 40/. to his attorney or his assigns; 
and was dated at Port St. Davids in the East Indies. 

The defendant pleaded these variances in abatement, 
and upon demurfer the Cowt held, 

1st, That the first was no variance; for payment to the 
plaintiff or his attorney is the same thing. The teneri 
made it a debt to the plaintiff, and in conscquchcc it may [660] 

be paid to him; a snlikndum to any body else would be re¬ 
pugnant. Vide A Ed, 4. 29.^ Sid. 2 Keb. 81. But 

payment to the plaintiff’s attorney or his assignee is the 
same thing. 

2dly, The second variance was held fatal, though it was 
objected that the place was only used as a venue, for the 
dating made thfe bond local; and it is not a bond dated at 
London, because there is an express date at Port St. Da- • 
vids; but the plaintiff might have declared, that the de¬ 
fendant apud. Port St. Davids in the Ea^t Indies, viz, apud [Sir. 612. 
London, in paroch., Src., for that was only using London, 

Sfc, for a place of trial. Broderick pro quer. Parker pro 
def. (a) 


(a) A party is not bound to state to state the substance and legal effect, 
the material parts of a contract in which is not liable to misrecitals and 
words and letters; it will be sufficient literal mistakes, Bristow v. Wright, 
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Vauiance. 


Doug. 667. Vide Bandas v. Ld, Wey¬ 
mouth, Cowp. 665. A trivial varktion 
in setting out a contract, a record, or 
any written instrument, is fatal, be¬ 
cause it does not appear that the con¬ 
tract given in evidence is that in which 
the plaintiff declares it is matter of de¬ 
scription ; Drewry v. Twiss, 4 2’. B. 
558. 

A declaration, that the defendant 
agreed to leave a farm in tenantable 
repair, is supported by proof that he 
agreed to leave it in as good condition 
as he found it, which was in tenantable 
repair, Wrim v. White, 2 lil. Hep. 
840. Declaration for a malicious in¬ 
dictment before justices, ad div. fel. 
necnon adpac. conserv.,\s supported by 
indictment before justices ad pacein 
tantum, who had power to receive such 
indictment, Barnes v. Constantine, 1 'elv. 
46., Cro. Jac. 32.; so where the in¬ 
dictment was stated to be at the quar¬ 
ter-sessions, and proved to be at the 
general-sessions ^or Middlesex, Busby 
V. Watson, 2 Bl. 1052. It is not a fatal 
variance in an action for bribery to 
state a bribe to vote for A. and B .; 
when the evidence is of a bribe to vote 
ibr A. and his friend, Coombe v. Pitt, 
3 Bur. 1586; or to state the precept 
to the mayor, as concluding “ and if 
the said election should certify,” when 
the word if is not in the precept, and 
is insensible, Kmg v. Pippet, 1 2’. jR, 
235; nor in an action of false impri¬ 
sonment, to state that the sheriff was' 
commanded to take A. B. and John 
Ihe, if, ^c. and them, when the 
writ produced contained at full length, 
“ it they shall be found in your baili- 
\\ick,and them safely keep,” Wilsonv. 
Mau'son, cited ibid.; nor in action for 
the escape nf A. B., to state a latitat 
against A. B. and John Doc, instead of 
A. B. and C. D., Ilendray v. Spencer, 
id. ibid.; nor in an indictment for per¬ 
jury in an answer in Chancery, to 
state the bill as directed to 2t.Lortl H. 
instead of Sir R, H., Rejc v. Lockup, 
id. ibid .; nor to state a precept as di¬ 
rected to the mayor, insteaa of the 
mayor and burgesses, Cuming v. Sib¬ 
ley, id.'ibid.; nor to state an assumpsit 


to re-deliver a bond of Lord Gat'e, in* 
stead of Lord Gag*e,the latter word be* 
ing used in the other parts of the de¬ 
claration,.^fconz y. Westbrook, i, W'-L. 
115.; nor in an action by a consignor 
against a carrier, to stale the consider¬ 
ation to be a hire to be paid by the 
plaintiff when it was agreed to be paid 
by the consignee, Afoore v, Wilson, 1 
T. IL 659.; nor in covenant against an 
heir, to state that the interest came 
to him by assignment, Densly v. Con¬ 
stance, 4 T. 72. 75.; nor in an action 
for removing goods to preveiii distress, 
to state a wrong sum as due for rent, 
Givinnet v. Philips, 3 T, It. 643.' (^In 
that case Lord JCenyon said, “Good 
sense will reconcile all the authorities: 
if the plaintiff allege any thing which 
forms a constituent part of his title, he 
must set it out correctly.”"! nor in rase 
for running down a boat, to state as 
near, instead of in, the half-way-reach, 
Drewry Twiss, 4 T. R. 558.; nor to 
state an assumpsit to procure a-booth 
at the races at R. in the county of M. 
instead of the county of H., Frith v. 
Gray, n. ibid .; nor to state that a 
ship sailed after the making a policy, 
when it had sailed before, Peppin v. 
Sulomqns, 5 T. R* 496.; nor in ac¬ 
tion for usury to state the lending of 
a given sum of money, wlr-en goods of 
an ascertained value were taken as 
inone^. Barber v. Parker, If. Bl. 283.; 
or in justifying on account of a public 
highway, to state, as leading over the 
locus in quo from road A. to road B., 
when a road C. intervenes between 
the locus and B., Rouse v. Bardin, H. 
Bl 351. 

It is a fatal variarce, if, in an ac¬ 
tion fur extortion, a judgment is set 
forth, and the extortion is stated to be 
committed in executing a ji. fa. on the 
said judgment, unless the judgment is 
proved as laid. Savage v. Smith, 2 BL 
1104.;or in an action for double rent on 
the statute, to state a demise to have 
been for three years, which in legal ef¬ 
fect was only from year to year, 
Shute V. Hornsey, citeti Doug. 668.; 
or in an action for not leaving a year’s 
rent upon taking goods in execution. 



Vakiance, 


to state reservation of rent payable 
at four quarters, when there was no 
stipulation about the times of payment, 
Uiiust ow V. Wright, Doug. 664.; or to 
stale an usurious contract on a loan 
from th^ 21 st December 1774 to the 
23d December 1776, when the loan 
was made on the 23d December 1774, 
for,two years,Carjisiev. Trears,Cowp. 
671.; or in covenant, to state the de¬ 
fendant to be assignee of all the pre¬ 
mises demised, when a part was ex¬ 
cepted, Dare v. Cator, Cowp. 766.; 
or in assumpsit on a private statute, to 
state it as made the 4th,instead of the 
4th’and 5th, Ph. ^ Mary, (viz. 4 Ph. 

5 Mar.) Rann v. Green, Cowp. 
•474.; or in an action against an attor¬ 
ney for negligence in not proceeding 
against a demndant in custody, if the 
return of the writ is mistated. Green 
V. Kenneit, 1 T. R. 656.; or in an ac¬ 
tion for a malicious prosecution, if the 
trial on that prosecution appears by 
<he rocord to vary in the day from that 
stated. Pope v Foster, 4 T. R. 590.;, 
or if a contract is stated to pay the de¬ 
fendant 4s. per stone, and the proof is 
of a Contract to pay 4s. and as much 
more as the plaintiff gave any other 
person, Churchill v. Wilkins, \ T. R. 
447.; or if a loan, to be repaid on 
one of two given days at the defend¬ 
ant’s option, is in one plea stated as a 
forbearance to the first day, and in the 
other until the second, &nd nut in the 
alternative agreeable to the fact, Tate 
V. Wellings, 3 2\ R. 531.; or if an 
agreement to deliver an undrawn ticket 
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or pay QQl.is stated disjunctively, in¬ 
stead of alternatively,Laj^fonv.Fgarcr, 
Doug. 15.; or if the declaration is on 
an agreement to sell so many bushels 
of corn, and*the proof is of an agree¬ 
ment for bushels different from the sta¬ 
tute measure, Hockin v. Cooke,4 T. R. 
314.; or if the defendant is sued as on 
a promissory note made by himselfand 
another person who is outlawed, and 
that person is misnamed, Gordon v. 
Jlustin,4 T. R. 611,; or ff the agree¬ 
ment declafred on is to deliver goods 
to a third person, and the evidence is 
of an agreement to deliver to the de¬ 
fendant, Leery v. Goodson, 4 'T. R. 
687.; or if the plaintiff declares on a 
covenant to do work by a certain day, 
which he performed, and it is proved 
that he did not do the work by that 
day, but the time had been enlarged 
by a subsequent agreement, Litiler v. 
llolland, 3 T. R. 590.; or in debt on 
an amercement.to state a court to have 
been held before the steward instead 
of the deputy-steward, WyvU v. 
Shepherd, H. hi. 162. 

For the difference between imperti¬ 
nent and immaterial averments, vide 
Savage v. Smith, Bristow v. Wright, 
ubi SUV. 

Vide also Smith v. Hickson, B. R, 
Hard. 54 ; Pope v. Skinner, Hob. 72.; 
Roberts v. Hubert, 1 Sid. 5. ; Ime v. 
Hay, Fort. 353.; Harris v. Bernard, 
Ltr. 1069.; Baynes v. P'orrest, Str, 
•890.; Fisher v. Sowerby, B. R. Hard. 
131.; Williams V. Ogle, Str. H89. 


•6. DARBY n. ANELY. 


QTrin. 4 Ann. B. R. 2 Ld, Raym. 1170. S. C.] 

A WRIT of error was brought of a judgment in C. B., 
reciting, quia in recordo ^ processu ac etiam in redditione ju- 
dicii loquelce qwe fuit in curia nostra per billam. The record 
was atlachiatus fuit per breve deprivilegio e curia hie emanan. 
od respondend, the plaintitf, an attorney of that court juxta 
liber tales y &^c, de platito transgr. super casum; and the writ 
of error was quashed for this variance. Vide Lutw. 1634, 
1637, 905. (a) 


Writ of error of 
a record per bil¬ 
lam, the reconl 
returned per , 
breve de privi- 
legio, quashed. 


(a) Vide 5 O. 1. c. 13. sect. 1 ., by which variances of this kind are made 
amendable. 



Variance. 
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7. DOMFNA REGINA r. DR. DRAKE. 

[Mich. 5 Ann. B. R.] 

H U^^m-iance INFORMATION for that the defendant being cvilljr 
Tu Uic word nor disposed to the government, did make a libel, in which Ih 
u** n**t vidence'*' wcre Contained divers scandalous matters secundum te- 
See 6Mod'i°i68. norcm sequent., and in setting forth a sentence of the libel, 
Raym. 74. Te- it was recited with the word nor instead of not} but no/e, 
truVwpy.'i iLb. sense was not altered thereby. The defendant pleaded 
531. Faresi. i«. not guilty; and this appeared upon evidence, a special ver- 
148*! 153, 2^7.*** found. Etper Cunom, 

s. c. 3 Salk, 1st, Cujus quidem tenor imports a true copy. Vide Rrg. 
A^*Q ^*8*84 ^ 508. 2 Saund, 121., in hacoim 

95. Holt 347*, sequitur forma, 5 Co. 53., tenor is a transcript, and implies 
349,350, 425. yg^y Same. 

2dly, They held that this was not a tenor, by reason of 
this variance; for not and nor are diflerent; different in 
grammar and different in sense. And Pozoys, J. held as to 
the point where literal omissions, 6rc. would be fatal, that 
where a letter omitted or changed makes another word, it 
is a fatal variance; otherwise where the word continues 
the same (o): And in the principal case, no man Would 
swear this to he a true copy. 

[] 661 ]] 3dly, The Court held, that there was a difference be- 

IntiMianiigfor (^yeen words spoken and words written; of the former 

woma stirikpn. _ •* _ ^ _ 


S. C. 3 Salk, 
224. Rtp. 

A. Q. 78,84, 
95. Holt 347, 
349,350, 425. 


[] 661 ]] 3dly, The Court held, that there was a difference be- 

worth's wken twccn woids spokcn and words written; of the former 
variancTilt omis- there could iiot be a tenor: for there was no original to 
sion or addiiioii compare them with, as there is of words written; and 


the words pro\'ed though there have been attempts to plead n quorum tenor of 
are actionable ; words Spoken, it has never been allowed; and therefore 
nor'orwonis^' '' here one declares for words spoken, variance in the omis- 
written. sion or addition of a word is not material; and it is suffi¬ 

cient if so many of the words be proved and found as are in 
themselves actionable. Vide Dy. 75. 3 Cro, 503. Hard, 
470. Otherwise in debt upon a bond; for upon nonest 
factum any variance is fatal. 

bei'may*Kt‘' stilly, HoJt, C. J. held, that in plea*ding there were 

forth in hKc ver- two ways of describing a libel or other writing, by the 

ha, or by the words or by the sense: By the words, as if you declare of 
sense and sub- • i- /t 

stance of iL a libel CUJUS tenor sequitur, tyc., or qua, seqnitur in his Jin- 

glicanis verbis sequentibus, you describe it by its particular 

words, of which each is such a mark, that if you vary you 

fail in making good their description. Vide Dy, 20S, If 

a man bring trespass que^e clausum fregit, and sets forth 

abuttals and bounds, and fails in proving them, he is 

gone; and yet he needed not to have described it after that 

(a) Cited and r, acc. Cowp. 229. Fide 8tr, 229. DwJ^, 194, 


sense and sub. 
stance of it 
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‘ manuer. 2dly, You may describe it by its sense and 
meaning; thus it is a good informatior^ to shew, that the 
defendant made a writing, and therein said so and so, trans- 
Sitting it into Latin; in which case, exactness in words is 
not so material, because it is described by the'sense and 
substance of it. 


VERDICTS. 


1. BUXENDIN c. SHARP. 

[Pasch. 8 Will. 3. C. B.] 

THE plaintiff declared that the defendant kept a bull 
^that used to run at men; but did not say, sciens or scienter, 
4'c. *This was held naught after a verdict; for the action 
lies not unless the master knows cff this quality, and we 
cannot intend it was proved at the trial, for the plaintiff 
need not prove more than is in his declaration. 


. 2. JENKINS r. TURNER. 

[Mich. 8 Will. 3. C. B. 1 Ld. Raym. IQp.S. C.] 

THE plaintiff decfared that the defendant kept a boar 
ad mordend. animalia consult., and Knew of this habit, and 
that the boar did bite, S/c, This was held good after ver¬ 
dict, though it was objected that these animals may be 
frogs or mice, ^c., for we must intend there was proof of 
biting such animals as will support the action, otherwise 
the judge and jury would not have concurred in this ver¬ 
dict, whereby the plaintiff recovers damages: And as to 
another objection, viz, that the defendant cannot know 
what animals he is to defend against; it was answered, that 
no evidence can be given of'killing any animals but what 
he has knowledge of, 

SiLKELD, Yol. II. 39 


[66S] 

Vide Co. Ut. 
226. 1 Saund. 
230. 2 Saund. 
97,171, 255. 
Raym. 193. 

6 Mod. 351. 


S. C. 3 Saik. 12. 
Vide 2 Str. 

1023, 1264. 
Cowp. 826. 
Doug. 658. 


Action for keep¬ 
ing a boar ad 
mordend. ani¬ 
malia conauet. 
held weli after 
verdict 1 Show. 
539. 1 Lutw. 
899. S.C. 

3 Salb 13. 
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3* ACTON EELS. 

8 Will. 3. B. R. Corojns 12. S. C. called— ai^ 
Blackall v. Heal and others.] 

trespass for assault and battery, and verdict for the 
«ta^mr*not plaintiff’, it was moved in arrest of judgment, that the lime 
come, it Shalt be laid in the declaration was not yet come. Et per Cur. 

Then it is a time impossible, and the jury must be stip* 
Vid. 1 Mud. posed to give damages for another trespass; and it is as if 
Cart been alleged; otherwise if the time had been 

SMod.ssG. laid after the action, and before the verdict, for that shall 
S Mod. 102 ) intended to be the trespass that was given in evidence, 

and that was after the action brought; and so it is where 
it appears that the jury give damages for a time not coliie, 
[6B3] as in 2 Sawid. 169., where the contrary cannot be intend- 
cd, 3 JCcb. 304. in point. Judgment for the plaintiff. Then 
Glib. c. li. 131. J^orthey moved that they might have leave to enter the 
judgment as of the preceding term, because the plaintiff 
died since the verdict. Curia, Enter it as you c an, but at 
your peril, we give no leave nor directions about it. 


Incei’Uinty in 
eount cured by 
verdict. Vide 
1 Lutw. 899. 

1 Saund. 154, 
155. 2 Suind. 
171. 2 Vent. 
141, 142, 196. 
Cftith. 3td. 
S.C. llAtw. 
234. CMod. 
227, 288, k«. 
Fared. 143. S.C. 
5 Mod. SOS. 

3 Lev. 51. 1 Sid. 
309. 1 Swind. 
6,7. Cook. 
404. 1 Salk. 26. 
Str. 793. 2 Ld., 
Baj'm. 1526. 


4. ROE V. GATEHOUSE. 

[Mich. 8 Will. 3. B. R. 1 Ld Raym. 145. S. C.] • 

ASSUMPSIT, guod cum the defendant was indebted to 
him in S/. for money lent, and promised to pay; cumg. 
etiam at the request of the defendant the plaintiff found 
horse-meat for J. 8, super se assumpsit; and sayS not that 
the defendapt super se assumpsit. A verdict being for the 
plaintiff and entire damages, and a WTit of error brought in 
B. R., relying upon 3 Cro. 913. and JSfoy 50., for J. S, might 
as well be the person promising as the defendant; and the 
promise is the gist of the action; and an incertainty in that 
cannot be cured by intendment after verdief. Sedper Cur. 
It being said positively at first, that the defendant super se 
assumpsit, and then cumg, etiam, ^c,, the same nominative 
shall go to all the promises; and by reason of the word 
etiam, it cannot be intended of a promise by J. S., for he had 
not promised before. Judgment aifirmed. Vide Sid, 292, 
306. Lutv, 125. 3 Co, 703, . 



Verdicts. 


« 


5. PRINCE r. MOUT. 

(]Pasch. 9 Will. 3. B. R. 1 Ld. Rajm. 248. S. C.] 

IN case the plaintiff declared, quod cum quert 3 Juliipos- 
sessionatm fuisset de quodam clausa pradict. defend, 3 Augusti 
erexit novum molendinum ^ aquam currenlem fecit inundare 
per quod inundavit clausum suum proidict, per quod totum 
Ui*um Stf proJicu'Am vnde eodem secundo die Julii usque tempus 
exhibitionis billce pradict. amisit: Verdict ^ro quer.^ and en¬ 
tire damages; but judgment was arrested; for an erection 
on the 3d day of August^ might make him lose a particu¬ 
lar gain or profit from the 2d day of July, as if he had laid 
in the meadow for hay. But by an erection on the 3d 
day of August he could never lose totam usum projicuum 
from the 2d day of July: therefore he has recovered more 
damages than he ought, and this case is not to be distin¬ 
guished from Moor 887. Hob. 189. 


Judgment ar- 
retted because 
more damages 
recovered than 
ought. Vide 
1 Saund. 154, 
155. 3 Saund. 
171. 1 Vent. 10, 
Garth. SS6. 

S. C. called 
Vrince versus 
Moultin. 2 Mod. 
154. Comb. 
442, 443. S. C. 
Casc-s B. R. 131. 
Holt 192. 

Vide Doug, 696. 


6. Cast V, Bslington. Mich. 1 Ann. B. B. Fufe C«w] 
tUis Gase^ title BiUs of Exchange. VdI. 1. pag. 130. 
pi. 14. 


7. PROWTHER r. OLDFIELD. 

[Hill. 4 Ann. B. R- Vide, this Case, title Jeofails. Vel. 1. 
Pag. 364. pi. 5. 2 Ld. Raym. 1223. S. C.J 

WHERE a verdict will aid a title defectifely set forth, 
but not defective in itself. 


8. HADLEY t». STYLES. 

^ [Mich. 9 Ann. B. R.]] 

DEBT on a bill penal for 300 /« The defendant plead- jq debt on single 
nil debet^ and the plaintiff took issue thereon, and the wii and nil de- 
jury found mV dehet for 200/., and dehet as to 100/. Mr. S^'fird'^nUdSf 
Lukoyche urged, that this pUa, issue, and verdict were im- bet to part and 
material, and that the debt could not be apportioned, 

Et per Cur, The plea was Ul| but the verdict has made it diet. vvie 

good: We will intend 200/. paid, and an acquittance un- 

der seal produced in proof thereof; and the jury may as 3 Lev. bs. 

well apportion here as in debt on a simple contract, where 

they may find nil dehet for part. Vide Mo, 957. 1 Rol, * ‘ ' 

Rep. 257. 
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Vide 1 Show. 9. 
2 Lev. 117. 


VIEW. 


1. KEMPSTET u. DEACON. 

[^Pasch. 8 Will. 5. C. B.] 

A VIEW is grantablc, but that is only where the title 
is in question. 


Method of pro> 
eeeding in case 
of a view. 

2 Saand. 254. 

6 Mod. 211, 
265. 1 Keb. 
27§, 418. 


2. ANONYMOUS. 

[Trin. 10 Will. 3. B. B.] 

IT was ordered, that when in order to a view, the last 
juror is withdrawn, the plaintiff shall take out a new dis¬ 
tringas^ amoto the last man of the panel, to distrain the 
other twenty-three, with an aponas eliam decern tales. At 
the trial of this cause for want of a full jury upon the 
3 keb. 103,254, principal panel, some tales-men were sworn and had 
the view, but the distringas was returnable as an origi¬ 
nal distringas, and so many of the principal panel left 
out, who were not at the view, of which the defendant 
complained, and would have set aside the trial for irregu¬ 
larity; but because no venire appeared to the Court, and 
the matter stood upon record as an original tria’, and the 
want of a venire was helped by verdict; and because the 
cause was tried by those that were fittest, viz. those who 
had the view; the Court would do nothing in it, hut or¬ 
dered the other course* for the future. 


3. ANONYMOUS. 

QMich. 4 Ann, B. R.] 

PER Holt, C. J. Before we make a rule for a view, this 
venire facias must be returned, and then we may make a 
rule, that so many of the panel shall view the premises (a). 

(a) Fide stat. 4 <1* d Am. c. 16. s. 8. 3 Geo. 3. c. 24. s. 8. Bur. 253. 



VILLEINS AND VILLENAGE. 


• 1. SMIXH BROWN AND COOPER. 

[ 2 Ld. Rajm. 1274.] 

THE plaintiff declared in an indebitatus assumpsit for 
20/. for a negro sold by the plaintiff to the defendant, viz. 
in parochia healm Maries de Arcuhus in warda de Cheape, and 
verdict for the plaintiff; and, on motion in arrest of judg¬ 
ment, Holt.) C. J. held, that as soon as a negro comes into 
England.) he becomes free: One may be a villein in Eng¬ 
land.) but not a slave. Et per Powell^ J. In a villein the 
owner has a property, but it is an inheritance; in a ward 
he has a property, but it is a chattel real; the law took no 
notice of a negro. Holt., C. J. You should have averred in 
the declaration, that the sale was in Virginia, and, by the 
•laws nf that country, negroes are saleable; for the laws of 
England do not extend to Virginia, being a conquered 
country their law is what the king pleases; and we cannot 
take.notice of it but as set forth; therefore he directed the 
plaintiff should amend, and the declaration should be 
made, that the defendant was indebted to the plaintiff for 
a negro sold here at Z<o?irfon,*but that the said negro at the 
time of salg was in Virginia, and that negroes, by the laws 
and statutes of Virginia, are saleable as chattels. Then 
the attorney-general coming in, said, they wfire inheri¬ 
tances, and transferrdble by deed, and not without: And 
nothing was done. , • 


SMITH T. GOULD. 

[Mich. 4 Ann. B. R. 2 Ld. Raym. 1274. S. C.] 

TROVER for several things, and among the rest de uno 
ABthiope vocat. a negro; and, an not guilty pleaded, verdict 
was for the plaintiff, and several damages; and as to the 
negro 30/. And it was moved in arrest of judgment, that 
trover lay not for a, negro, for that the owner had not an 
absolute property in him; he could not kill him as he 
could an ox. Contra, It was said property implies the 
right of having and enjoying, and disposing; but it does 
not always imply a power to destroy; that this power 


Indebitatus as¬ 
sumpsit for a ne¬ 
gro sold. Q. 
Whether inher¬ 
itances, or not? 
S. G. Holt 495. 


2 Vent. 4. 
Ante 411,510. 

3 Mod. 161. 


Vide 5 Mod, 
186, 187. 2 Lev. 
2 pi. 3 Lev. 336. 


Trover lies not 
for a negro; but 
in trespass quare 
captivum suum 
cepit, plaintiff 
may give in evi¬ 
dence that he 
was his negro. 
Differences be¬ 
tween proiierty 
in things having 
a natural exist- 



Villeins and Villenage. 
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eace and a civil 
existence onlv. 
Vkle ante 556, 
637. 


Set'vus pi-xdialis 
and personalis. 

3 Lev. 336. 

Hob. 383. 

Vide March 12. 
Rayni. 16. Cro. 
Cw. 19,391,643. 
Cro. El. 126,545. 
Crojac.262,463. 


holds in beasts, fowl, and fish, which were made the prop¬ 
erty of mankind by the act of God, and have a natural ex¬ 
istence, but not in things incorporeal, which consist in ji/rc 
tantum; for this being a property ex instituto only, the 
owner has only a power according to the measure of this' 
instituted right: And it was instanced in the case of a 
common, a way, and a ward. On a ca. sa. the plaintiff has 
an interest in the body of the prisoner as a pledge not to 
sell but to keep, and it goes to the executors. Hob. 61. In 
a servant to work him; in a captive to sell him. Reg. 103. 
F. JV*. Br, 88. a. B. JV. C. 295. Bro. Properly 38. 1 H. G. 
c. 5. inRast. 219. Cot. Abb. 460. That the writ de nativo 
hnbeiido must lay the explecs of a villein in working and 
taxing him at will. Co. EtU. 406. That by the law of 
Moses a man may be a slave, and a slave was a chattel, his 
master''s money, Exod. 20,21. That by the same reason there 
may be a servus prtedialis, i. e. a villein. One may be a 
serous personalis, and that first a captive and afterwards a 
villein. Hob. 97. Brownl.lG. A villein in gross is a chat¬ 
tel, for he is of a perishable nature, and cannot endure for 
ever. So is Filz. Discontinuance 16. Br. Villein 60. As 
villeins are regardant to land it is a different thing, and in 
that respect they are inheritances, and so are the charters. 
Every villein is intended inlaw regardant; the writ in the 
register therefore supposes him to be nathum suum, but 
before he was a villein he was a captive, and then a chat¬ 
tel. Lastly, It was insisted, that the Court ought to take 
notice that they were merchandize, and cited 2 Cro. 262. 
The case of monkeys, 2 Lev. 201. 3 Keh. 785. 1 Inst, 1 12. 
If I imprison my negro, a habeas corpus will net lie to de¬ 
liver him, for by mugna charta he must be liber homo, 2 Inst. 
45. Sed Curia contra. Men may be the owners, and there¬ 
fore cannot be the subject of property. Villenage arose 
from captivity, and a man may have trespass quare capti- 
rum suum cepit, but cannot have trover de gallico suo. And 
the Court seemed to think that in trespass quare caplivtim 
suum cepit, the plaintiff might give in evidence that the 
party was his negro, and he bought him. 
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VISNE. 


1 Lev. 149. 

2 Lev. 237, 
C;fO. Car. 2T8. 
Hayi»i.6r,4l7, 
ho. 


, ^ 1 . SEAMAN «. LING. 

* [Mich. 9 Will. 3. B. R.] 

IF the defendant be a barrister, he may have the visne, j,* ^ tarr^te^'• 
changed to In Trin. Wilcocks, an attor- utton.ey.hemBy 

ney, was sued by bill of privilege, and the action was laid 
in Suffolk; and upon motion the venue w'as changed into y,.€: i Modk*C 4 . 
MictStlesex; and vide 2 Ven*. 47. If an attorney being plain- 2 Show. 242, 
t iff lay his action in Middlesex, the venue shall not be chan- 
ged; otherwise if in London (a). 293 . ’ 

• 

(a) It is now fully settled, that a sex upon affidavit of the cause of ac- 
barrister, attorney, or other privileged tion arising elsewhere, case, 

person, has no right as suen, when a 1 Wils. 159. 1 Bl. 19. The privilege 
defendant, to have the venue changed subsists though both the plaintiff and 
into Middlesex, Pope v. Redfearne, 4 defendant are attornies resident with- 
Bur. 2027”.; Veardly v. Roe, 3 T. jK. ^in the county to which the venue is at- 
573.; but when they are plaintiffs, the * tempted to be changed, Pye v. Leigh, 
venue cannot be changed from Middle- 2 £l 1065. 


• 2 . ANONYMOUS. 

• [Pasch. 8 Will. 3. B. R.] 

PER Holt, C. J. The motion to change a vffnuc ought Wlien motion to 
to be within eight days after the declaration delivered; |iue"ough'r toV 
but this rule is not always strictly adhered to. But, Trin. made. A'i<ie 
7 fV. 3. B. R., it was said by Aston, one might move to II 5 ^ 
change the venue at any time before judgment signed, 
which Holt, C. J..denied, saying, heretofore it was never 
granted after the rules for pleading were out. 


X THE DUKE OF NORFOLK u. ALDERTON. 

[Pasch. 9 Wijl. 3. B. R.] 

A MOTION Was made to change a visne in an aclicm Visne rciuscd i© 
of scandalum magnatim up<Mi the comttHin affidavit, in- 
sisting on my \Mvd»Shufltsbury*8 case, ^ Jo. 192, 198., but daiummagna- 
it was denied; for in my Lord ^ftshui^H case, it was on 
an affidavit of the vast interest he had in the city, and the 39 .’ 1 Lev. so?' 
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Pc"\?rdi unlikeliness of an impartial trial; but we will not deprive 
400 . Cases B. R. the plaintiff of that benefit the law gives him, of laying his 
It'" fn where he pleases, for the convenience of the de- 

fendant. - Vide 1 Lev. 56. 

JVb/c; At common law, all actions were laid in the pro¬ 
per county, that there might a jury de vicineto. 


[ 669 ] 


\Vliei'e evidence 
necessat^' to sup¬ 
port the action 
arises in two 
counties, the 
plaintiff may lay 
it in either. V^idc 
infra. 7 Co. 2, 

3, & 7, b. 

Uaym. 33. 

1 U>v. 178, 207, 
394. 


4. ANONYMOUS. 

[Mich. 10 Will. 3. B. R.] 

IN an aciion on the case against the drawer of a bill of 
exchange who lived at Bristol, and drew the bill there, a 
motion was made to change the veniie, but it was denied, 
for the person upon whom the bill was drawn lived in Lon¬ 
don, and there was the refusal, and that must be proved to 
make the first drawer liable; for where evidence necessary 
to support the action arises in two counties, the plaintiff 
may chuse which he will; and this is the ground of the 
rule, that if the plaintiff will be bound to give some mate¬ 
rial evidence in the county where the action is laid, the 
Court will never change the venue. Et Pasch. 10 fV. 3. 
B. R. in trover and conversion the defendant had leave to 
change the venue, and fhe plaintiff moved to set that aside, 
offering to be bound to give evidence in the county where 
the action was laid. Upon inquiry the Court found the 
plaintiff was as.signce of commissioners of bankrupts, and 
could prove the assignment in. that county. Per Holt, C. J. 
The whole is transitory. Et per Cur. The conversion is 
the cause of action, and not the assignment; ahd you arc 
in place cf the commissioners, and the venue was accord¬ 
ing to the rule. And, Pasch. 12 ff' 3. B. R., it was held, 
that where a rule is made to change a venue, and after¬ 
wards the plaintiff w'culd briifg it bjick again, the rule must 
be, dare aliquam evidejUiam de materia in exitu, in the coun¬ 
ty where the action was brought (a). 


(a) When the venue has been chan¬ 
ged upon the common affidavit from 
Cumberland to London, it cannot be 
brought back upon an aflffidavit that 
the cause of action was a promise to 
indemnify against becoming bail in 
Scotland, that the plaintifi'^s witnesses 
reside in Scotland, and are willing to 
come to Carlisle, but not furrier* and 
that there is no process to conipel their 
appearance, Foge v. Qale, I WilS. 
163.; nor on an affidavit that the 
cause of action arose where the veme 


is laid ; there must he an undertaking 
to give material evidence there,French 
V. Copinger, U. Bl. 216.; Upon surh 
an un^rtaking the plaintiff inue: be 
nonsuijted,unless he gives material evi¬ 
dence accordingly, Santler v. Heard, 
& Bl, 1031.; but the undertaking is 
complied with by proving a subsequent 
rule to pay money into court in the 
county where the vemie is, Watkins v. 
Towers, 2 T. R. S75., or by proving 
a cause of action in a foreign country, 
Gerard v. De Rebeck, H. Bl, 280. 
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After the venue has been changed remaneU it may be changed to L, 
from M. to L., and the cause has gone upon the usual undertaking, Bruck- 
down to trial at L., and been made a shaw v. Hopkins, Cowp. 409. 


5. DOMINUS REX r. THE MAYOR OF OXFORD (a). 

, [Mich. 13 Will. 3. B. R.] 

IN case for a false return, the action was laid in Suffolk, Vide supra, 
and the defendant moved it might be laid in Middlesex; 
and gave as one reason, that it would raise heats in the 5 Co. 2,3,4, 
county. The Court inclined to do it, but the plaintiff in- b. 
sisted and would not consent, and therefore nothing was 
done, because he had a right to lay it in either county (6). 


(a) Qu. Orford. 

(b) In Mylock v. Saladine, 1 Bl. 
480., 3 Bur. 1564., after atrial in the 
city of Chester for false imprisonment 
there, and a new trial granted, the 
Court changed the venue to the coun¬ 
ty of Chester, on account of its ap¬ 
pearing that an impartial trial could 
not be had in the city. The usual^ 
rule, when an impartial trial cannot be 
had where the venue is laid, and the 
cauffc of action arose,is to try the cause 
in the next county, case of The Mayor, 

of Bristol, I Wils. 77 .; but the 


Court will not permit a suggestion 
that an impartial trial could not be 
had, to be entered, unless there ap¬ 
pears a clear and solid foundation for 
it, Be^ V. Harris, 3 Bur. 1330., &BL 
378. If the next county is a county 
palatine, the venire is directed to the 
nearest coun^ where the king’s writ 
runs, Bex v. Cowle, 2 Bur. 861.,* Bex 
V. Amery, 1 T. £. 363. 

Vide Mayor of Poole v. Bennett, 
Btr. 874.^ Mayor, <^c. of Bristol v. 
Proctor, 1 fVils. 298. 


6. CROCKET’S CdSE. •• 

[Trin. 3 Ann. R.] 

THE plaintiff declared o*f a promise in Staffordshire, and s.c. 6 Mod. 
the declaration was delivered in Easter-Term. Chetham 
moved to change the venue. Et per Holt, C. J. (the mo¬ 
tion being in 2'rinilp-term,) Unless it appears upon the face 
of the declaration, that the plaintiff was not entitled to a 
plea to enter, we expect an ^davit when tlie declaration , [670] 

vr«^s delivered, that thereby the Court may be ascertained. 


7. SIR SAMUEL GERARD’S CASE. 

•[Mich. 3 Ann. B. R .3 

AN action of false imprisonment against the sheriffs of 
London was laid in Middlesex, and upon the common af- str. 874 .^™ 
ffdavit a rule was made that the venue should be changed 

Salkeld, Vol. 11. 40 
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to London; but then it was said that the oflicer of the 
Counter was subject to the sheriffs, and so there could be 
no good trial, for which reason it was removed back to 
Middlesex (r). 


(a) Where the venue has been 
changed upon the common affidavit, 
and It appears that an impartial trial 
cannot be had, as in a city on a bye¬ 
law of that city, or in a county upon 
an action for words spoken in the heat 


of an election, the rule for chan^g 
it will be ^et aside, and it cmifiot 
be changed to an adjacent c^nty 
where the cause of acdon did not arise. 
Slaughter v. Bradock, 4 Bur. £447.; 
JPetyt V. Berkeleyt Cowp. 510. 


8 . HEATHCOAT’S CASE. 


[Pasch. 4 Ann. B. R.] 


Venae not 
changed in ac¬ 
tion against a 
lighter-man, &c. 
for goods lost. 
Vide ll.ev. 307. 
1 Sid. 87. 


AN action against a lighterman for not delivering goods, 
was laid in London, where they were to be cafrried. It 
was moved to change the venue, because the damage and 
neglect was in Kent; scd non allocatur; for the neglect is 
transitory, and not material where it was, and the Court 
will never change a venue for a carrier, which is the same 
case; otherwise perhaps in deceit, or where there is an 
actual misfeasance. Sed per Holt, C. J. Mic/i. 10 fV. 3. 
B. R. fuit dit, that, in an action of escape, it is not the 
course to change the venue (a). 


(a) An affidavit to change the venue 
from L. to C. must state that the cause 
of action arose in C. and not in L., or 
elsewhere out of C., and is insufficient 
if it omits not in L., Allen Griffith 
3 T. B. 495. Vide Waddington v. 
'Xhelwell, 4 Bur. 2452.; Herring v.» 
Durant, 1 Wils. 178. 

The courts will not change the ve¬ 
nue in an action on a libel in a news¬ 
paper which is circulated and sold in 
dinerent counties, Pinkney v. Collins, 

1 T. B. 571.; or in a letter sent from 
one county t”) another, Clissoldv.Clis- 
sold, id. 647.; secus when it is con¬ 
tained in a letter sent from one place 
to another in the same county, Freeman 
▼. JVdrris, 3 T. B. 306.; or from the 
county into which the venue is attempt¬ 
ed to be changed, to a place abroad, 
Metcalfe v. Markham, 5 T. B. 652. 

It is not in general changed^io debt» 
or an- action on a sp^ialty, or bill of 
exchange, or promieso^ note, 8tr. 
878 . Barnes 491. 1 Wits. 41.; but in 


an action on a bond the venue was 
changed to the coiin^ where it was 
sworn that the plaintiflPs and defend¬ 
ant’s witnesses lived, Foster v. Taylor, 
1 T. F. 781; but in Pole v. Horobin, 
n. ibid., the C&urt refused in a similar 
action, to change it to where the de¬ 
fence arose, mm an offer to admit the 
execution of the bond; or from G. to 
8. in an action for running down a 
ship, the defendant's witnesses living 
in iSL and the plaintiff’s in G., Fleke 
V. Godfrey, id. ibid. Tliat the action 
arose on a wager laid in 0. respecting 
an event in C. is not a sufficient cipTse 
against changing the venue from M. a 
tmrd county to 0, Shirty v. CoUis, 2 
Bl. 940. Vide French v. Copinger, 
H. Bl. 216. n. to pi. 4. ante. 

Whether a venue can be changed 
into Wales appears to be still undecid¬ 
ed. There have been many rules for 
the purpose made absolute without 

5 osition, vide Pritchard v. Pugffi, 
hug. 262.; but on account of the 
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nece§sarj form of the affidavit, it can¬ 
not be changed into the next English 
county, though the cause may be tried 
in such county; vide Waddington \. 
Thelwell,4 Bur. M50.i Moore v. Fern- 
haugh, 1 Wils. 13S. 

It pannot be changed into one of the 


four northern counties before the 
spnng assizes, diet. ibid. Vide ace. 
3 Bl. Com. £94. 

It may be changed into a county 
palatine, Qedfrey v. Philpott £ Lord 
Baym. 1418.; Markham v. Norton, 
cited 1 Wils. £££. 


9. KNIGHT r. FARNABY & AL. 

[Pasch. 5 Ann. B. R. £ Ld. Raym. 1£53. S. C.] 

MR. Knight., clerk of assize of the Norfolk circuit, 
brought an action of assault and battery against Farnaii^ 
and others, for a battery committed in Kent., and laid uminMidcnc- 
thc action in Al 2 dd/esex. Upon the common affidavit the 
visne was changed, and, upon the motion of Mr. Knight., that changed, i Lev. 
rule was set aside, and the visne brought back again (a). 207 . 1 Mod. st, 
Et per Holt. C. J. In strictness of law, an action for a tran- I 47 'e m^^ 82 . 
sitory matter, as battery is, may be laid any where. If by 1 Sid. 326. 
law the place were material, the defendant might give in | c”^ ^k 7 i 2 . 
evidence, as he does in criminal prosecutions, that the Practice of 
battery was done in another county: However it is now 
• allowed and become the course of the Court, to change the toiy actions be- 
venue for the defendant upon tjjfe common affidavit; a 
practice which, as he had heard by old practisers, came up 
first James the First’s time; but that rule had ne¬ 

ver obtained in cases of privileged persons, as barristers, 

^c., who are to attend at Westminster; and therefore have 

the liberty of lading their actions in Middlesex: So it was 

held in th^ case of Mr. Thompson against Scroggs. The ^ 

plaintifi is an officer, he is bound to attend the assizes at L J 

Norfolk, and to attend at Westminster to return the postea’s. cicrksof assiM 

By the statute of Westminster justidarii habeant clericos sms are by cut. 

irrotxdantes; and in Dyer, ^pon a (Question who should re- Westm. 

turn the posted’s in case both the justices of assize died 

before the day in bank, it was held the clerk of assize should 

return them: Therefore he is clerk to the judge of assize, 

and a minister here above to attend upon trials ordered by 

superior court^ upon writs of nisi prius issuing out of those 

jCQurts. Et per Powell, J. The privilege extends to judge’s, 

*‘(fl7rka, as well as to serjeants at law, barristers, and attor- 
nies, fpr they are bound to be in Middlesex to attend their 
masters, and so is the clerk «f assize; that the clerk of as¬ 
size was the clerk of the judge of assize; and since the sta¬ 
tute has allowed the judge of assize to have a clerk, they 
shall not be obliged to return the posted’s themselves, but 
the clerk of assize shall attend at Westminster to return 
them. 

(a) n. flc. Bur. SOSr. Bl 1065. Vide 1 Wils. 159. Str. 822. 
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UNIVERSITIES AND SCHOOLS, 

&c. 


Vidft ante 450. 
S. C. Cav. s B.R 
165. Skin. 665. 


1 . HINTON r. HEllN.^ 
[Mich. 8 Will. 3. B. R.] 


Vice-CIiancel- 
lor’s Court can¬ 
not liolil pica for 
a peualt}' of a 
statute. 

Gilb. C. B. 195, 
14 H. 4. 20- 


HIJVTOJV was libelled against in the University-court 
of Oxford^ reciting the statute of E. 6. and Car. 2. 
And tiie custom of the university to have but four taverns, 
and that he sold wine without their licence, in contciopt 
of the laws of the university and the said statutes; and 
because a penally is inflicted by the said statutes, and 
they cannot hold pica for such penalty, a prohibitiem was 
granted. 


£ 
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. O. ante 412. 


2 . MATTHEWS r. BURDETT. 
[Hill. 1 Ann. B. R.] 


the act for pre. 
venting the 
growth of 
schism, flnirre. 
S. C. Salk. 318. 


Argued wicether 0 . prohibit ion thc plaintiff declared, that whereas by 
to the EedeshZ commoii law it was lawful to teach others, and instruct 
ticai Court in a them in any hoiiGst Way of science, and that leaching cst 
^ooiViihout*^ were laica^Sfc.'^ yet that he sued in the Spiritual 
licence fnun the Court for teaching children im thc elements t>f grammar, 
ordinal^ hLioiv without liccncc from the ordinary. On demurrer it was 
insisted for the plaintiff, 

Ist, That* Uie law favours means of livcilihood; that 
grammar was equally useful to all litbrate professions, and 
that a lawyer or physician could be no more without it 
than a divine. That all the colleges in the university were 
Jay corporations; that though the members of the col¬ 
lege might be all of them spiritual persons^ yet the cor¬ 
poration was lay and temporal; because the institution 
and end was temporal, viz. to advance foaming, w^hich 
\Vni8.29. str.^ shews that a schoolmaster is a lay employment, and was 
Tomp.*iii!nLformerly under the care of the civil magistrate. Stillh^g- 
ajG. 4 Vin. JlteCs Orig. Bril. 210,212,213. That the common law 

Abr. 320. talccs no notice'of it but as temporal. Fide 11 H. 4. 47. 

Poph. 170, Reg. 35. And that the only mention of it 
before the Reformation, is anno Domini 1408. Per Lynde- 
wodc 282. That schoolmasters permit not their scholars 
to dispute of religion, ^under penalty of being censured 
for heresy, to which every body was liable; which pro- 
vision was to prevent the spreading of Wickliff's doc¬ 
trine. That no law or canon required a licence till the 


Ld.Raym.S.lBI. 
Com. 471. 1 P. 
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Ceuncil oi Laicran, anno Domini 1215. Decret. 6. TV/, 5. 
cap* 1, 2, 3. and that is, that there shall he a school-master 
in every cathedral, and that he shall be licensed by the 
bishop. That the several acts of parliament whifb require 
‘the schoolmaster’s taking a licence from the bishop, shew it 
was not necessary before, nor was there any such usage or 
practice that can be made appear. Vide stat. 23 Eliz, c. 2. 

1 Jjac. 1. c. 4. 14 Cur. 2. c. 4. 

2dly, That iPthis was a calling which a layman might 
follow by the common law, a canon cannot restrain him 
of the liberty the law gave him; the common law and cus- • 
tom of the realm cannot be altered or abrogated, but by 
act of parliament, and therefore a canon cannot do it, 
though ordained by the king’s royal licence, or afterwards 
confirmed by his royal authority. Vide 12 Co. 72. 2 Inst. 

97, 647, 653, 657. 2 Ro. M. 454. Mo. 782. Ratio est, be¬ 
cause being a layman, he is not represented, and therefore 
his consent is not given, and a man cannot be under the 
obligation of a canon without his consent express or im¬ 
plied. In the primitive church the laity were present at r678'] 
all synods. When the empire became Christian, no canon 
was ever attempted without the consent of the emperor; 

*and Ifis concurrence included the assent of the whole body 
of the people; because he had lhc*sole legislative power 
in him: But this is not the case of our king; for he has not 
the whole legislative power in him; ergo^ his consent to a 
canon in re ecclesiaslica, makes it a law to bind the clerjgy, 
but not to bind tlje laity. Vide 20 H. 6. 13. Br. Ordinary 
1 . 2 Ro. Ab. 226, 2 Cro. B70. 2 Brownl, 38. Cro. Car. 

589. Palm.^19. 

3dly, Where the common law or stathte give^ a remedy 3 Salk. sis. 
m foro saculari, whethpr the matter be temporal or spirit¬ 
ual, the conusance of that matter belongs to the king’s tem¬ 
poral courts only, unless the jurisdiction of the Spiritual 
Court be saved by that statute which gives the penalty; 
for otherwise one might be twice punished for the same 
thing (a). Vide Hit. sect. 136, 137. Cro. Car, 229. 1 Mod* 

21, 22, 1 Jon. ^20. Where a crime which waspunisha- Hob. 121 . 

ble in the Ecclesiastical Court, is made felony, their ju- 
, .risdiction is gone. For nota; The nature of the crime is • 
altered. So 2 Leon. 63. 4 I^eon. 92. That in this case 

the act of parliament which gives a temporal penalty, 
does not save the jurisdiction of the Spiritual Court; 
which was urged as an argument that the parlia¬ 
ment did not look upon it as an ecclesiastical matter; for 
in all cases where* acts of parliament have imposed far- 


(a) It is not in Littleton^ but in Sir 
Ed. Coke’s Comnmtary, 96, b., that 


this doctrine is laid down, which is 
supported, Fortesc. 345. 2 WUs, 79. 
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Void and Voidable. 


ther penalties in ecclesiastical offences, there is a saving 
added for the jurisdiction of the Ecclesiastical Court; so 
is 13 Eliz, cap* 5. of usury; 31 Eliz. c. 6. of simony; 4 Jdc. 
1. of drunkenness; 3 Car. 1 c. 1. of th^ observation of the 
Sabbath; 3 J. 1. c. 4. of recusancy. And they urged also 
that these parliaments had not added these ^vings, if they 
had been useless; but it was their opinion, that imposing 
a penalty made it a temporal offence, and that their juris¬ 
diction would have been lost without such a saving. And 
lastly, this difference was taken, that where an act of par¬ 
liament gives a remedy for a spiritual matter in the tem¬ 
poral courts, the spiritual jurisdiction is gone; but where 
an act gives a remedy in a temporal matter to be prose¬ 
cuted in the Spiritual Court, yet the remedy at common 
law remains, as pro violenta injeclione manuvm in ckritum. 
JVbte; In the statute de circumspecle agatis^ the words arc, 
cmnmisswni fait alias; which must be understood of a ju¬ 
risdiction before granted to them. 

On the other side it was said, that the canon of Laterally 
before mentioned, was received in England as well as the 
other canon of the same council for parochial tithes, and 
that it appears by custom, that the bishop is to superintend 
the education of youth. Vide Lindw, 1. 5. tit. Z)c Magis- 
several statutes, requiring that he shall have 
a licence from the ordinary: And it was said, that the tol- 
[ 674 3 cration act did not influence this case, for that did not ex¬ 
empt men in places of trust from qualifying themselves ac¬ 
cording to the rites of the church of England. 


Vide 3 Cro. 64, 
65. 5 Co. 119. 

2 Ler. 184,243. 


VOID AND VOIDABLE. 


1. HALL BIGGS. 

[Trin. 2 W. & M. B. R.] . ~ 

Where an order IN debt On a bond, with condition to stand to and perform 
oTjusiiees is not order of the justices, the defendant pleaded they 
voK butToi - order; the plaintiff replied and set forth the 

order. The defendant demurred; pj-etending it was a 
void order, and that^he was not bound to perform it, 
comparing it to the case of an award; but the Court did 
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not think them alike; for the order being a judicial act is 
not absolutely void, but voidable, and continues an order 
(ill avoided (a). 

(a). Vide Rex v. Inhabitants of Stotfold, 4 T.R. 596. 


2. • PRIGG z). ADAMS & AL. 


[Mich. 4 W. & M. B. R.] 

IN trespass and false imprisonment^ the defendant justified 
as an officer under a ca. sa. on a judgment in the Court of 
Conjmon Pleas upon a verdict for 5 s. fora cause of action 
arising in Bristol. The plaintiff replied, and set forth the 
private act of parliament for erecting the Court of Con¬ 
science in Bristol., wherein was a clause, that if any per¬ 
son bring Such action in any of the Courts at Westminster., 
and it appeared upon trial to be under 40s. that no judg¬ 
ment shall be entered for the plaintiff; and if it be entered, 
that it shall be void. Upon demurrer, the question was, 
Whether the judgment was so far void, that the party 
should take advantage of it in this collateral action? And 
the Court held that it was not; but that it was only void¬ 
able by plea or error; as where one is taken on outlawry 
and liath no addition; {vide 7 H. 5. c. 5. 8 H. 6 . c. 10. 
Bend. 14, 88, 122, 132. 1 Inst. 259. Dp. 214. 5 Co. 119.) 
and said it was not like the^case of a judgment vacated. 
2 Sid. 225. 


Jiiiigment of a 
superior Court 
is only voidable. 
Vide 2 Lev. 184 
4c 24.3. 3 Lev. 
23. S.C.Carth. 
274. Skill. 350, 
366, 407. Holt 
182. 


2 Sid. 125. 
Raym. 73. 
2 Inst. 184- 


3. THOMPSON r. LEACH. [ 675 ] 

[Hill. 9 Will. 3. B. R.] 

BOND of an ipfant (5) or non compos is void, because the Bond of an in¬ 
law has appointed no act to be done to avoid them; and compos”is*void. 
the only reason why the party cannot plead non est fextum., Vide Samuel v. 
is, because the cause of nullity is extrinsic, and does not ® T.Rep. 
.appear on the face of the deed (c). 

(6) The deed of an infant, which Abbott v. Parsons, 3 Bur. 1794.; but 
takes effect by delivery, is not*void, an infant’s warrant of attorney is void, 
but that of a feme covert is: The com- id. Sanderson v. Marr, H. Bl. 75. 
parison between an infant and a non (c) It may be given in evidence on 
compos is not just. Bee this sulnect non est factum, Mr. ltQ4. 
very fully discussed in Zouch ex 3km. 
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Vide ante 5”0. 
Lutw. 824. 
Vaugh. 50. 


USES AND TRUSTS. 


S.C. 4 Mo<1.153. 
5 Mod. 143. 
Judgment af¬ 
firmed. Show. 
Par. Ca. 104. , 

Husband and 
wife covenant to 
le\T a fine of the 
wife’s land to the 
use of tlie heirs 
of the body of 
the husband on 
the wife begot¬ 
ten, the limita¬ 
tion is void. 

Q. 5 Mod. 153. 
S.C. Carth. 
?e2, 254. 3 Cm. 
334. 1 And. 328. 
4 Leon. 293. 

1 Vent. 72. 

4 Mod. 580. 

1 Vent. 272. 

2 l.ev. 75. 

Holt 730. 

Skin. 351. 

Cases B. R. 38. 

1 Mod. 98,121, 
130,237. Vide 
Butl. Co. Lit. 
216. n. 2. 


[ 676 ] 


1. DAVIES r. SPEED. 

[Hill. 3 W. & M. B! R. Rot. 261.] 

HUSBAND seised in right of his wife: Husband and 
wife covenant to levy a fine to the use of the heirs of the 
body of the husband on the wife begotten, remainder to 
the right heirs of the husband. They have issue, the,,wifc 
dies, the issue dies, and the husband dies; and now the 
question in ejectment was, Whether the heir of the hus¬ 
band, or the heir of the wife, should have the lands. Et 
per Cur» 

Ist, Here can be no estate for life to the husband by im¬ 
plication ; because the estate was the wife’s, to which he 
is a stranger. 

2dly, This limitation to thd heirs of the body of the hus¬ 
band, i;c, was merely void; for taking it as a remainder, 
there is no precedent estate of freehold to support it; and 
taking it as a springing use, then it is a springing execu¬ 
tory use, to arise after a dying without issue, whicli the 
law will not expect; so that it is either way void, and yet 
must be one of them (o): But in this case the Chief Jus¬ 
tice held, that a feoffment to the use of A. and his heirs, 
to commence four years from thence, was good'as a spring¬ 
ing use, and that the whole estate remained to the feoffor 
in the mean time; so it is if it were to commence after the 
death of A. without*issue, if he die without issue within 
twenty years. 


(a) Supposing an estate for life in 
the wife by implication or resulting 
use, capable of supporting the use to 
the heirs of the body of the husband on 
the wife, yfet as she, as well as their 
issue, died in the husband’s life-time, 
before the limitation to his ri^ht h|irs 
could vest, that must have failed as a 
contii^ent remainder, for want of a 
subsisting freehold estate at his death 
to support it. Fenme 409. (210.) With, 
respect to the point, that the estate 
could not result to the husband, vidi 
ae. Sh T. Tipping^s case, cited 1 P. 


Wms. 559. Jenk. Cent. 248. c. 18. 
Fearne 68. Saunders on Uses, 178. 
From tlie nature as.well as the context 
of this case, and the report in Shower, 
it evidently appears that the questiog 
did not relate to the limitation t/> the 
heirs of the body, ^c. but on the sub¬ 
sequent limitation, which (vide Show, 
vreame) was not to the husband in 
fee, but to the right heirs of the hus¬ 
band. The limitation to the heirs of 
the body was not after a dying without 
issue. 
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2. LD. ANGLESEY u. LD. .ALTHAM. 

[Pasch. 8 Will. 3. B. R. Gilb. Rep. 16. S. C.] 

Upon the trial of this cause at nisi ^prius in Middlesex^ reco-^ 

before C. J. a case was made for the opinion of the very suffemi, 
Court, viz. H. levied a fine and afterwards suffered a wherein conusee 
common recovery, wherein the conusee was tenant, and no ijgesof^’h®” 
tlfCre being no^eed in the case, it was objected, that the fine, tieciared. 
use of the fine resulted to the conusor; and though the in- use^of the 

lent of the fine might be to make a tenant to the prmcipc^ ^conn9ee,in order 
yet no use or trust can be averred since 29 Car. 2. c. 3. J^efreehold”*^ 
Sed non allocatur\ for at common law the use was always Vnie infra, 8t 
intended to be to the feoffee or conusee, and in pleading prox.pae.Lutw. 
never was averred. Co. JStU. 114, 273. Plowd.All. But 351 ’^rc. Rep. 
if it be to the use of the feoffor or conusor, then it must be i-n-16- iiep. 

averred {a). fv?rn^.^3e7. 

2dly, The Court held the party was in by the fine im- iioit 733 ,736. 
mediately, and so there was a good tenant to the pra- 
cipe (b). Doug. 24. 

3dly, The statute extends not t© uses by operation of 
law, but to such uses as are to a third person, and that 
neither the conu.sor nor the conusee could aver the fine to 
the use of a third person since thc^statute. 


(fl) Prr Ijd. Mansfieldj Roe v. Pop- 
ham* Doug. 24.: The presumption is, 
that the fine is levied to the use of the 
vonusor, which is liable, like all other 


presumptions, to be encountered by 
contrary evidence. Vide Saunders 
on Uses, IST". 

(&) R. acc. 1 Str. IT. 


3. TREGAME r. FLETCHER. 

[Hill. 8 Will. 3. B. R.* 1 Ld. Raym. 154. S. C.] 

ERROR of a judgment in the grand sessions of Wales, 
in replevin,,where the defendant made conusance, ihaiA. 
wras seised in flpe-tail, and suffered a common recovery; 
and that by deed made at a time subsequent, it was agreed 
the recovery should be to the use of B. for the security of 
a rsnt-charge; and that rent was arrear, for which he dis¬ 
trained. Judgment was for the avowant. Holt, C. J. held, 
1 st, That it was not well to 'plead the uses were declared 
by a subsequent deed; but he should plead, quod recupera- 
tio habita fail, Hfc. quee quidem recuperatio in forma prmdicL 
habita fait to such &nd such uses, 

2dly, He held, that where the uses of a recovery are 
declared by deed precedent, no new or other use can be 
averred by parol, unless there was some variance between 

Salkeld, Vol. IL 


Where the uses 
of a recoveiy are 
declared by a 
deed subse¬ 
quent, the 
nicadiiig should 
be general, that 
the recovery was 
to such uses. 
A'ide prox.' pag. 
Where uses may 
be averred by- 
parol, and where 
not. Vide 
1 Salk. 75. 2 Co. 
77. Lutw. 273 , 

1 Sid. 160. 

6 Mod. 82. 

1 Lev. 113. 


41 
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2 Vent. 242. 

S. C. 3 Salk. 
302. Comb. 
40. 9 Co. 10. 
Quxre, If the 
^nuzor or heir 
at law can aver 
it to other nses.^ 
Cases in Pari. 
195,145. 

Comb. 430. 


the deed and the recovery j and that in case of a deed pre' 
cedent, if the party set up other uses, he must confess and 
avoid: But where they are by deed subsequent, new or 
other uses may be averred without shewing the decd^ 
though there be no variance, because there was an 
intermediate time when there might be such agreement 
made, and the uses arise by the recovery according to that 
agreement; and if a deed subsequent be set up, the other 
may traverse those Uses, Adjournaiur. 


[ 677 ] 4. JONES MORLEY. 

[Hill. 9 Will. S. B. R. I Ld. Raym. 287. S. C. Comyns 29. S. C.] 


Where a con¬ 
veyance to uses 
enures by way of 
transmatution of 
possesuon, the 
uses may be de¬ 
clared or re¬ 
voked without 
deed. 

Vide 2 Lev, 77. 

1 Co. Hector of 
Chedington. 
S.C. Carth.410. 
4M6d.26l. 

2 Lev. 149. 

2 Keb. 36G. 
Raj'in. 239. 

1 Vent. 278, 
368. 2 liol. 

Abr. 749. 2 Hep. 
71. b. 1 And. 
126. Ijyi 1.309. 
1 And 240. 
Moor 789. 

SRfil. Abr.2.'>t. 
Bridg. 1)2. S. C. 
Comb. 429. 
Cases B. H. 169. 
HoU321. 5 Co. 
25. 1 Atk. 2. 
Saunders cm 
Uses 213. 


ptrth. 412. 
Comb. 430. 


UPON a special verdict in ejectment it was found, that 
Bowyer being seised in fee, in consideration of marriage, 
by indenture of lease and release conveyed to A, and B, 
to the use of herself in fee, till the intended marriage with 
Edward Morley should take effect, and until the said Mor- 
ley should settle upon her a jointure of 300 1. per annum, 
and then to the said Morky and his heirs; The marriage 
took effect, and on the 29th day o{ January 1665, they cove¬ 
nanted and agreed to levy a fine next Hilary term; and 
the use thereof was declared by the same deed to be 
to E. Morley and his heirs. Afterwards, viz. the 31st day 
of the same month, by indenture between husband and 
wife, it was agreed and declared, that" the uses of the 
deed of the 29th should be revoked. After this, the same 
Hilary term, a fine was levied; and this writing' of the Slst 
being no d«^cd, it was resolved, 

1st, That by the agreement of ‘the 29lh, the parties 
meant a tine to be levied Hilary term come twelve months, 
and not the Hilary term then current, and therefore this 
fine was not pursuant to that covenant. 

Qdly, That if the fine had been levied pursuant to that 
covenant, no parol averment could have beeen allowed to 
declare other uses, or that the fine was not to the uses of 
that deed, and all parties had been estopped to aver the 
contrary by parol; but by deed subsequent, and before the 
fine, other uses may be averred. 

3dly, That since the fine is not according to the deed, 
other uses may be averred,' though they were declared by 
writing, and not by deed; for by the variance there is 
room and occasion given to inquire and receive informa¬ 
tion, that the old agreement was relinquished; and by the 
same reason the use of a fine may be declared by parol 
upon an original agreement, it may now, as in this case, 
where the original agreement was relinquished: Yet with* 
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out such averment the fine shall be intended to the use of 
ihe first agreement, notwithstanding the? variance. 

4thly, That this is a good revocation of the uses of the Piowd. soi. 
first deed, though it be but a writing; for where the con- E''**’c*'‘* 
veyance enures by way of transmutation, the use is accord- Lutw. ms. 
ing to the intent of the party, and it is no matter how that 1 Sid. 26,82. 
intent is manifested, so as it may be known; but where the b^““uS*fOTna- 
cooveyance is by way of covenant to stand seised, there turai affection 
must be a valuable consideration, or a binding agreement Jjj’g^s**^***' 
by deed (a). 

(a) The judgment in this case was afl&rmed in the House of Lords, Show. 
Pa . Ca . 140. 


5. SHORTRIDGE c. LAMPLUGH. 

[Mich. 1 Ann. B. R. 2 Ld. Rayra. 798. S. C.] 

//. BROUGT covenant as assignee of a reversion, and 
shewed, that the lessor, in consideration of 6/. bargained lease and re- 

and sold to him for a year, and afterwards released to him t^A. 
and his heirs, virtute quarundam indentur, bargainee vendi- 1‘cii-s, and no 
tio7ns dr relaxationis necnon vigore^tatuii de usibus^ <Vc. he to 

was seised in fee. And it was objected, that the use must -whose use it was, 

be intended to be to the relessor and his heirs, because no ^ J"’. 

. 1 ,. o ’ , , tended to be to 

consideration 01 the release nor express use appeared by the use of the 

the pleading; so that without considering the operation ^leasee and hia 

of the conveyance, the qucfstion was upon the pleading, *^*'^*’ ■ 

Whether the use shall be intended to the relessor, unless it 

be averred to be to the relessee? Et per Holt, C. J. to which 

the rest agreed. • * 

This way of pleading was certainly good before the 
statute 27 H. 8. so is jPZojoc?. 473.* and many precedents 
in Co. Ent, of feoffments averred in the same manner; 
for the use was a matter that was extrinsical to the deed, 
and depended Upon collateral agreements at common law, 
and then the use might, as since the statute of frauds by 
writing, be averred by parol, and therefore in pleading 
the conveyance was taken to the use of him to whom the • 
coDfeyance was made, till the contrary appeared; if it 
were otherwise, it ought to come on the other side; and 
27 H. 7. has not altered the* course of pleading, which is 
rather confirmed by the statute; because, if now the use Vide Hob. 20 . 
be construed to be to the relessor or feoffor, the convey- |a^dmraU»e» 
ance will be to no» manner of purpose, it being still the 128 —138. 
old estate to which the old warranty and other qualities ^ 
remain annexed; whereas before the statute there might 
be some end in making the feoffment, viz. to put the 
freehold out of him and prevent wardship; and Co. Lit, 
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S. C. Faresl. 71. 
3 Salk. 386. 
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Q. Whether 
thei'c can be a 
resulting use up¬ 
on a conveyance 
by lease and le. 
lease ■’ V ide 
1 ljev.30. 2 Lev. 
77. 


goes no farther, than where there is a feoffment to particular 
uses and estates, the residue of the use shall be to the feof¬ 
for, which is reasonable; for the raising those particular 
estates appears a sufficient reason for the conveyance. And 
Port'c/, J. doubted, whether there could be a resulting use 
on a lease and release, unless, where particular uses are 
limited; for this way of conveyance is grounded on the 
ancient way of releasing at common law, wherein there was 
a merger of estate, which is a good consideration, as where 
the lessor confirms to the lessee and his heirs. In error ol 
a judgment of C. B, which was affirmed. 
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vide I Chan. 

R. 176. Lulw. 
823. 

Devisc.to trus¬ 
tees and their 
heirs, on trust to 
permit A.to take 
tlie profits for 
iiis life, and af¬ 
terwards to stand 
seised to tlie use 
of U>e heirs of 
A’s body, is a 
use in A. and he 
has a tail. S. C. 
Eq. Abr. 383. 
p. 3. 1 l-utw. 

814. Holt 708. 

2 Vent. 311, 

312. Whatever 
wsus or would 
have been a trust 
at common Ian, 
is since the sta¬ 
tute of uses exe¬ 
cuted. 1 \'eiit. 
232. 


6. BROUGHTON v. LANGLEY. 

1 Ann. B. R. 2 Ld. Raym. 873. S. C.] 

ONE seised of land.s in fee, devised them to trustees and 
their heirs, to the uses, intents, and purposes hercin-after 
mentioned, viz. to the intent and purpose to permit A, to 
receive the rents and profits for his life, and after that 
the trustees should stand seised of the premises to the use 
of the heirs of the body of A, with a proviso, that .^.•with 
the consent of his trustees, might make a jointure for his 
wife; and the question was, Whether .4. had an estate- 
tail executed, or not? And it was adjudged he had. (o). 
Holt, C. J. pronounced the judgment of the Court, and 
gave these reasons; 1st, That this would have been a 
plain trust at common law, arid what at common law was 
a trust of a freehold or inheritance is executed,by the sta¬ 
tute, wliich mentions the word trust as well as use; and the 
case in 2 Eeft/. 312. Burchet and Durdanl^ is not law; and 
that the cliangc of expression in Ihe principal case by 
using the word permit*\n the first clause, which arc words 
of trust, and afterwards making mention of a use, is im¬ 
material, in regard trusts at common law and uses are 
equally executed by the statute. ‘ 

2dly, It was held, That a power to make a jointure, does 
not necessarily exclude an estate in tail, or an intent to 
give it; because tenant in tail, without discontinuing or 
barring the tail, cannot make a jointure; and so this pow¬ 
er has its use. 


(fl) Where an estate is devised to Allen,'5 Mod. 63.; Mevil v. Saunders, 
one for the benefit of another, the id., and 1 Ferw. 415.; Jones v. Lord 
Courts execute the use in the first or Say and Seal,Eg. Ab. 382. 8 Vin. 262. 
second devisee, as appears best to suit 3 Bro. P. C. 458i; Shupland v. Smith, 
with the iutention of the testatoi, Bufi. * 1 Bro. Ch. 75. Silvester ex dem. Law 
n. Co. Lit. 271. b. under 578. a. The v. Wilson, 2 T.Jt 44. 2 BLCtm. 336.; 
use vests in the trustees on a limitation Saunders on Uses, 231.; Vide Bag- 
to pay over the rents and profits, shaw v. Spencer, 1 Vex. 142. 
on v. Turner, Eg. Ab. 582.; Bush v. 
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7 . ADAMS r. TERTENANTS .OF SAVAGE. 
i:HiU. 1 Ann. B. R.] 

IN a scire facias on a judgment against torteitants, it was 
found by special verdict, that one Savage being seised in 
fee, conveyed by lease and release to trustees and their 
heirs, to the use of himself for 99 years, remainder to the 
heirs male of his own body, remainder to his own right 
heirs; the question was. Whether Savage was tenant in 
tail, or only tenant for years? And the Court held the lim¬ 
itation to the heirs male of the body to be void, because 
there was no preceding estate of freehold limited to sup¬ 
port it; and it shall not be implied contrary to the intent 
of flic conveyance; and if it could be implied, it must bo 
out of the estate given to the heirs of the body, which can¬ 
not be, because this is a new use; whereas a resulting use is 
always from the old estate, and parcel of the old use; and 
here the estate takes effect by transmutation of pos¬ 
session out of the seisin of the trustees; and not like Fen¬ 
wick and Milford’s case (a), where the owner covenanted to 
stand seised to the heirs of his body. And yet^er Poroell^ 
.1. Even in that case, if there had been an express estate 
limited to the covenantor, it had Ijeen otherwise (6). 


S. C. 1 Salk. 40. 
ttc ante 601. 

2 Ld. Raym. 

854. 

Lease and re¬ 
lease by A. to 
trustees and 
their heirs to the 
use of A. for 99 
yeara,reinainder 
to the use of the 
trustees (or 25 
years, remainder 
•to the heirs male 
of A.’s body: re¬ 
mainder to his 
right heirs, is 
void, lor -want of 
a freehold. 

1 Chaa. Rep. 

239. 6 Mod. 
134,199,226. 

3 Salk. .321. 

Holt 179. IJIly 
Ent. 398. Mod. 
Cas. 134, 199, 
226. Faresl. IS. 
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(*) The case alluded to is Fibus v. 
Milford, 1 Vent. 372. 

(b) Vide Fibus v. Mitford, 1 Vent. 
372.; Fenhay v. Varrell,^ Vwn, 370.; 
Rawly V. Holland, 5 Vin. 189. 2 Mq. 
Jib. 753.; Tippin v. Cosin, Carth. 272. 
4 Mod. 380.; Fenwick v. Mitford, 
Moor 284.; Else v. Ofborne, 1 P. W. 
387.; Southcott v. Stowell, 1 Mod. 226.^ 
2, Mod. 207.; Wills v. Falnier, 5 Bur.’ 
2615. 2 Bl. 687.: The general con¬ 
clusion from which is thus stated by 
Mr. Fearne ; “The inference afforded 
by the several cases seems to be, that 
when the use is^not limited away du¬ 
ring the whole life of the grantor, and 
tli^re is an use limited which cannot 


commence till after his decease, (as is 
the case of a limitation to the heirs of 
his body taken by itself,) whether that 
use be limited in the first instance, (as 
in Fibus v. Mitford,) or be preceded 
by limitations for terms of years, (as 
in Fenkt^ v. Harrell,) or by uses of the 
freehold or inheritance that may de¬ 
termine in the grantor’s life, (as in 
Wills y. Falmer,) the use results to the 
rantor for life, immediately in the 
rst case, and in remainder expectant 
on the preceding uses in the other, 
where there is no express use limited 
to the grantor himself, inconsistent 
with such an implication.” Vide Bull. 
2 Co, Lit. 216. a, * 
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8 . PYE r. GEORGE. 

[Mich. 9 Ann. In Cane. S. C. 1 Wms. 128. Free, in Ch. 308, 

, o 1 Eq. Ca. Ab. 384.] 

Tnistccs join to TRUSTEES appointed to preserve contingent remain- 
Srain'derjS ^ conveyance to destroy the remainder be- 

bitach ot'liiist. fore a son was born; and this was decreed a plain breai^h 

fchm* 11^^28 whoever claimed under this conveyance, 

296 . ’ having notice of the trust, or by a voluntary settlement, 

.sliouhl be liable to make good the estates. Per Harcourts 
Lord Keeper (a). 


(a) Fide the statement of this case, 

1 Pro. P. C. 566. the decree was af¬ 
firmed in the House of Lords. 

It was ruled in Mansell v. Mansell, 

2 P. Hnis. 6T8. Temp. Talb. 252., 
that the devisee of tenant for life, to 
whom the trustees for supporting con¬ 
tingent remainders had conveyed the 
estate, should reconvey to the uses of 
the settlement. 

In the case of Platt v. Sprig,Q Vem. 
503., the trustees were directed to 
join in a sale to pay off a mortgage 
prior to tluj settlement: So in Basset v. 
Chapman, 1 P. JF, .358., in a convey¬ 
ance for the benefit of the creditors of 
a person who had made a voluntary 
settlement: So where lands have been 
limited to the father for 99 J^ears, ^c., 
remainder to trustees, ^c., remainder 
to the first and other sons in tail, re¬ 
mainders over, the Courts of Equity 
will direct the trustees to join in a set¬ 
tlement on the marriage of the eldest 
son, to preserve the estate in the fami¬ 
ly, and answer the uses originally in¬ 
tended, Frewin v.Charleton, 1 
386.; IVinningtm V. Foley, 1 P.IVms. 
5S6.J but will never interpose for the 
purpose of ennhling any of the parties 
to st'll the estate, and disturb the ori¬ 
ginal intention of the settler or devisor, 
JDavies v. Weld, 1 Fern. 181. 1 Eq. 
Jib. 386.; Townsend v. Lawton, 2 P. 
Wms, 379.; Symance v. Tattam, 1 


•dtk. 613,; Woodhouse v. Hoskins, .3 
•dtk. 22.; Barnard v. Lenge, Chop’s 
note £ P. Wms. 684. 1 Bro. Ch. 534. 
Ambler 77A. Fide Sir Tho. Tippen^s 
case, cited 1 P. Wms, S59.j Tipping 
V. Pigott, 1 Eq. Jib. 365. S. C., in 
which the Court refused to aid the 
heirs of against a subsequent settle¬ 
ment made by Jl. and the trustees, un¬ 
der a settlement in trust for ,3. for 
years, remainder to preserve, <§*c., re¬ 
mainder to the first and other sons, re¬ 
mainder to the heirs of Jl. Fide also 
Else V. Osborne, 1 P. Wms. 387.. 

Mr. Fearne says, “It seems to be 
the safest way for trustees not to act, 
except in the cleareljt cases, without 
the direction of the Court, I should 
rather recommend to theii^ attention 
the words of the Lord Chancellor in 
Pye V. George^clted 2 P. Wms. 684.) 
“ That it would be a dangerous ex- 
" periment for trustees in any case to 
“ destroy remainders which they were 
“ appointed by the settlement to pre- 
“ serve;” as well as file observation of 
Reynolds, C. B., in Mansfield v. Man-^ 
sel, “ That whatever ‘the Court have 
“ done, or may do, under particular 
“ circumstances, yet they will never 
“ have it left to the discretion of a 
“ trustee to do it, Temp. Talb. 259.” 
F. C. R. 493. Vide Garth v. Cotton, 
1 Vex. 524, 546, 
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USURY AND EXTORTION. 

283, 253. 

1 Ucon. 54. 

* 1 Hawk. cap. 

• ■ ■ 60 & 82. 


1. DOMINA REGINA SMITH. 

fPasch. 4 Ann. 3?. R. 2 Ld. Raym. 1144. S. C. 3 Ld. Raym. 

Entries 47.] 

INDICTMENT was at the sessions before the justices 4Mo»i. si.srs. 
of the peace at Hicks'’s Hall, for usury, contra fonnam sla- havc*Mt%rk-*^*^ 
ttiti, and Judgment was against the defendant, upon which fiiction uj^n the 
a w^it of error was brought in R. R. and the judgment re- ot usury, 

versed; for the justices of the peace have no jurisdiction 
in this case («). 

(«) But *for extortion they have, 2 or forgery at common law; but for per- 
Hawk. 40. They have not for perjury jury upon the stat. 5 Eliz. they have. 


2. DOMINA REGINA i?. BAYNES. 
tPasch. 5 Ann. B. R. 2 Ld. Raym. 1199,1265. S. C.] 

iJPON a certiorari this order was removed, Whereas by Charge of entor- 
complaint in writing at this sessions, exhibited to this pa," j'cllfar ^and*^ 
Court against Rl B, clerk o/ the peace, R. B. was charged Lid the d’efcnd- 
with divers misdemeanors in his office, viz. that he exacted 
of one A. the sum of 5y. for a subpoena, and did compel one s. c. 4 Mod.si, 
B. to pay him 9 s. more than his due fee ; and it doth ap- 
pear upon evidence, that the said R. B. misdemeaned him- ^ ' L'-. 
self in his office by extorting of thc^ctid by colour thereof L J 
5 s. more than was due, and of the said B. 9 s. more than 
was due; this Court doth discharge and remove him from 
the said office of clerk of the peace* 

JVbte: By 1 W, ^ M. Sess. 1 . cap. 21 . sect. 4. If any clerk 
of the peace def misdemcan himself in his ofl^ce, and there¬ 
upon a complaint and charge in wrMng Mt such misde-, 
meanors be exhibited against him to the sessions, the ses¬ 
sions shall discharge him. It was agreed by all, that if 
here was not a charge of extortion against R. B. then he 
was not removed; for the justices have only a special au¬ 
thority to execute as the statute appoints, and the act 
shall be construed.6lrictly, because it deprives the defend¬ 
ant of the benefit he has by Magna Charta, of being tried 
per pares. The justices of the Queen’s Bench being divi¬ 
ded, it was adjourned into the Exchequer-Chamber, where 
Gould and Poitiys, Justices, Smith, Baron, Ward, C. B. and 
Trevor., Ch. Just, of the Common Pleas, held this a good 
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Wageb' of Law. 


In convictions 
■wliat appears 
upon evidence 
-will not supply 
the defects of 
the charge. 


[68S] , 

1 Leon.Case340. 

2 Leon.Case 143. 
Cro. El. 790. 

.3 Leon. Cas, 55. 
2 Inst. 45. 


Method of per- 
torming 

ofUw. 2 vent. 
171. 


charge of extortion, by reason of the viz. which particular¬ 
izes the general .charge, and incorporates what follows 
after it with what went before it. Cited 2 Brownt. 151. 
1 Vent. 37. West's Preced. 97, 130. 1 Sid. 91. 1 Keb. 357. 
Holt, C. J. Poiuell, and five more justices, contra. Before 
the viz. all was mere recital and also general, and no gen¬ 
eral charge is by law allowable in any case but barretry, 
which in its nature must consist of a heap and mullitu^de 
of particulars; but that in this case it ought to be certain 
and positive; because he is charged with a misdemeanor, 
and ought to know what he is to answer to; he is not only 
to be fined, but to lose his freehold; and where a man is 
to lose any part of his property, he must have a certain 
charge against him; the act requires the cause of removal 
.should be in writing, that the cause may appear, and'lhat 
he may have the benefit of appeal; and these articles are 
in the nature of informations; that what went before the 
videlicet being only matter of recital, and a kind* of title to 
the articles, the charge begins at the videlicet, and then it 
does not appear that these misdemeanors relate to his 
office. It is not said that he took those sums extorsive <$' 
cohre officii, and a man cannot be charged for extortion 
without charging him with acting extorsive, which arc 
words as necessary ZiSuproditorie felonice. In this case 
non constat but 8 s. was his fee. The charge should have 
been, either that 3s. was his fee; and that he colore ejjicii 
sni extorsive took 8 s., or generally, that he colore officii siti 
injuriose extorsive took 8 s. pro fcodo, 

Lastly, They held, that wHat followed upon evidence 
before the justices, does not help, because it i^ no part of 
the charge:^ And the order quashed. Kote: This report 
is only of the effect of what was said^in B. R. 

JVote: The stat. of usury is not pleadable to a bottomry-bill 
orhond, &;c. 1 Lev. 54. 2 Lev. 3. 1 Sho7o. 8. 


WACJER OF LAW 


1. ANONYMOUS. 

[Trin. llWill.G. B. R.j 

ACTION of debt wa^ brought on a by-law; the de¬ 
fendant waged his law, and a day was given upon the 
roll for him to come and make his law; and now upon 
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the last day of the term he came: and JVbrthey for the 
plaintitr insisted, that if he swear falsely or rashly, and 
without reason, the Court is not bound to receive him to 
it, and prayed a day to speak to that point. Sed per Holt, 
C. J. We can admonish him; but if he will stand by his 
law, we cannot hinder it, seeing it is a method the law 
allows; and the defendant was set at the right corner of 
the bar, without the bar, and the secondary asked him. If 
he was ready to wage his law? He answered. Yes; then 
he laid his hand upon the book, and then the plaintiff was 
called; and a question thereupon arose, Whether the 
plaintiff was demandable, and a diversity taken where he 
perfects his law instaiUer, and where a day is given in the 
san^e terra, and when in another term. As to the last, 
they held he was demandable, whether tho day given was 
in the same term or another. Then the Court admonished 
him and also his compurgators, which they regarded not 
so much a’s to desist from it; accordingly the defendant 
was sworn, that he owed not the money mOdo Sj- forma, as 
the plaintiff had declared, nor any penny thereof. Then 
his compurgators standing behind him, were called over 
and each held up his right hand, and then laid their hands 
upon the book and swore, that they believed what the de¬ 
fendant swore was true. Per Moithey, this will be a rea¬ 
son for extending indebitatus assumpsits further than before. 
Holt, C. J. We will carry them no farther. 

JVoie; This seems to be the case mentioned pi. 2. to have 
happened in B. JR. about two years before, and not to be 
law. 


2. MOOD THE MAYOR OF LONDON. 

[2 Martii 1701. .St Guildhall Chamber.] 

IN debt for the penalty of a by-law the defendant waged 
his law, and it was over-ruled in the court of the Lord 
Mayor, and a commission of error sued out before Holt, 
C. J., Ward, Chief Baron, and other commissioners. Et 
per Holt, C. J. Debt on a by-law made by a corporation, 
is founded on the wrong of the party in not submitting to 
the order of the government of the corporation, and it 
arises from his contempt and disobedience, and in such 
cases no wager ought to be allowed: So it is in debt for 
an escape, for it supposes a wjong, and the action lies not 
against the executors: So it is in debt for substraction of 
tithes: So it is in debt against an executor on a devastavit, 
because it supposes a wrong, and therefore the same ac¬ 
tion Jies not against the executor of the executor. 

Salkeld, Vol. II. 42 


Bt-o. Nonsuit 1. 


[ 683 ] 

S. C. 1 Sidfc. 
397. Holt 740, 
369. Vide 
2 Lev. 106. 

Wager of law 
lies not in debt 
on a by-law, nor 
any action where 
^ wrong is sup¬ 
posed. 1 Show. 
75. 3 Keb. 337. 
2 Lev. 142, 174. 
9 Co. 87,88. 

1 Lev. 151. 
2Uoll.Abr.106. 
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Wager lies in 
uccoiint it' he it:- 
ceivfd ol’ihe 
{>lnuitiir, not of a 
stranger. And 
111 lie’iiiue, srhe- 
ilier his i ercipt 
Mrs of the pliiiii- 
tifl’or a stranger. 


In debt sur arbi¬ 
trament. 


In debt for an 
ameiciarncnt in 
a court'buron. 
But not on a 
judgment in a 
conrt-baron. 

2 Mod. 140. 

2 V ent. 171. 

p 681 ] ' 


Eies not in debt 
for rent, and the 
reason. 


Not in debt by a 
gaoler for meat 
and drink. 


By common law, if a contract was secret and wanted 
witnesses, it ivas af-privilege on the plaintiff's side as well 
as the defendant’s; for if the contract was secret, the 
plaintiff had the privilege of putting the defendant to his 
oath. This appears from Magna Charta. JYullus hallivus 
ponet aliquem ad legem manifeslam, ncc ad sacramentum sim- 
plici hqucla sua sine testihus Jidelibus. Before this, the plain¬ 
tiff, on his declaration upon bare affirmance, might make 
the defendant swear there was nothing du^. At this day, 
if the plaintiff produce witnesses to prove his demand, the 
Court may put the defendant to wage his law; and in such 
case the defendant is not at liberty to cross examine, no 
more than where the plaintiff in a prohibition produces 
witnesses to prove his suggestion. 

JNo wager lips hut where the debt arises from a simple 
contract that is secret, and not where the action is founded 
on any thing that is notorious. In account, if the receipt 
was by the defendant, the defendant may wage,’ not if by 
the hands of a third person. It is true, the law is other¬ 
wise in detinue on a bailment; for though the bailment 
was by the hands of a third person, the defendant may 
wage Ills law; hut here the bailment is not traversable, 
but the* detainer, and that is the point of the action, and 
the rede'livery might be^ ju ivate. 

In debt on an arbitrament, (/ intend ivherc the submission 
is by a parol,) the defendant may wage his law; bccduse, 
though the arbitrators, wdio are strangers, are concerned, 
yet the submission might be secret; and that is the foun¬ 
dation from whence the debt arises. 

In debt for an amerciament in a court-barin, the de¬ 
fendant ma^: wage his law; the reason is, because the mat¬ 
ter is of small value wliich concerns the lord oiil} ; trans¬ 
acted in pais, *w*hicb might be without his knowledge: 
But in debt on a judgment in a court-haron, the defendant 
cannot w^age his law; for the judgment could not be but 
by confession or verdict, and it was in a proper court; all 
which the defendant cannot by his bare oath falsify; and 
the authorities to the contrary are not l.aw; and so it is 
in debt on a judgment in a court of ancient demesne. Br* 
Lf'ygager 11, 34. 

In debt for rent on a lease parol, the defendant cdiinot 
wage his law; because his occupation is notorious, which 
is a better reason than because it savours of the reality; 
and so it is in account against a bailiff for the same reason, 
his management and transaction being notorious. 

In debt brought by a gaoler against his prisoner for meat 
and drink, the defendUnl cannot wage, not because the 
gaoler is obliged to find him victuals; that is not true, as 
appears by Plowd. 68. a., but because the defendant is in 
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durance, and the plaintiff cannot take security from him 
for repayment; for a bond will be void„so that he must be 
content with a promise: And he did not deny the case of 9 
Co. 87. b. 88. a., which was debt by a labourer; it is but 
just that the plaintiff should prove he was retained, rather 
than that the defendant should be put to wage his law. 

In debt on a by-law made by a company, the defendant 
in a case cited to be in B. R. about two years before, wa¬ 
ged his law; but Holt^ C. J. said, it was because the coun¬ 
sel for the plaintifl'did not challenge it; for he wondered 
at it then; but this is not so strong as debt on a by-law by* 
a corporation; for this obliges all strangers without notice; 
but the other only their own members, till notice: And the 
Chief Justice denied the case in Co. Ent. 118., and the 
case 2Ro.Ab. 106. p/. 9. 

JVbte; A baiiiff may not usage his law, but a receiver may. 

Cro. El. 790. 


WARRANTY. 


SMITH z?. TYNDAL. 


[ 68.'5 ] 

Vide 2 Inst. 276. 
ICo.l.Ci'o.Car. 
483. (;rr>. El. 
72. liUtw. 853. 
Stat. 4 Si 5 Ann. 
c. 1$. 


[Pascli. 4 Ann. B. R.] 

IN ejectment, a case was made for the opinion of the 
Court: ^Jtixiniilian Taylor being seised in fee made his 
will in the year 1674, and thereby gave sev^al personal 
legacies; and, amongst others, four coats to four poor 
boys of the parish of J. S. for ever.; and then he devised 
all h is lands, tenements, and hereditaments whatsoever, 
and likewise all his goods, chattels, money, and personal 
estate, to Marga/et his wife, and her assigns, and made her 
executrix, and left 1000/. personal estate. Margaret ma-r- 
ried Archibald Tyndal, and they two by indenture covenant 
to levy a fine to the use of them two for their lives, re¬ 
mainder to Archibald and his heirs with warranty, and ac¬ 
cordingly a fine was levied. 

1st, The Court held this devise to Margaret was a fee, 
because it was subject to a perpetual charge t (o). p^V^and 

Gould went upon this reason. Holt anM’owell thought Uiat charge might be applied out of the 
personal estate. 2 Mod. 25. 


(a) Vide 1 Inst.9.b. 8Vin.222. Lee day, id. 1618.; Goodright ex dem. 
V. Jones, 2 Sho. 49, 2 Jo. 107.; Bad- Phipps v. Allen, 2 Bl. 1041. j BRJa ex 
deleyv. Leppinswell, 5 Bur. 1553.; dem. Mole v. Thomas, id, 1043.; Dbe 
Frogmortenexdem.Bramstomv.Holy- ex dem. Palmer v. RichardStS T, JR. 
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Waifs, Estrats, &c. 


Wood’s liiit. That in oise it was not, yet Uiatthe heir of Mar^ 

^ntufrs^this was bouiid 1?}’ this collateral warranty. 

point J no collateral warranty shall be a Imr. 

Ceatiiiq^; use^^ 3dly, That thougli a cestuiq; use is in the^os/, and not in 
tage of a war-"’ advantage of a warranty annex- 

i-antyannexed to ed to his cstate, according to Lincoln College’s case; rutio 
S Rep *62 3 Co because, by the statute of uses, the estate in law in 
58, 59, 8tc. possession is transferred to his use, and he is tenant of tjie 
Lmw 8^3 legal estate, and has all .advantages that the tenant had bc- 

1 Mod, 182, fore to defend his estate; therefore he may rebut, for that 

923. 2 Mod. I4i jg jq defend ; but he cannot vouch, for that is to recover in 
value for the loss. 


PlaintiiT in 
ejectment may 
make title by a 
collateral war* 
ranty. Vide 
ante, page 421. 


t Qu. Or the 
descent cast. 

£ 686 ] 

Rights of entry 
are bound by 
collateral war¬ 
ranty. Vide Stat. 
4 ,5 Ann. c. 16. 
Warranty binds, 
not extinguishes 


4thly, The Court held, that the plaintiff in ejectments 
may make title by a collateral warranty, and give it in evi¬ 
dence as his title, according to 10 Co. 97. So if a dissei¬ 
sor dies after five years quiet possession, and the disseisee 
enter, the heir may maintain an ejectment, for the right of 
possession belongs to the heir, though the mere right be in 
the disseisee: So if a man enters by wrong and disseises 
another, and continues twenty years in quiet possession, yet 
in these cases, if a writ of right were brought, and wife 
joined upon the mere right, the verdict must be for the 
phaintifif, notwithstanding the statute of limitations in the 
one caset or the collateral warranty in the otlicr. 

5thly, That rights of entry arc bound by collateral war¬ 
ranty as well as rights of action. 

Gthly, That no warranty extinguishes aright, but only 
binds or bars it as long as the warranty continues in force; 
for if the warranty be released, the ancient right revives. 
Liu, § 700. .1 


a right, 

S56.; Ooodr^ht ex dem" Baker v. 
Stocker^ 5 T. R. 13.; Andrew v. 


Southouse, id. 97Z.; Denn ex dem. 
Moor V. MiUer, id. 598. 


Vide Cro. El. 
694. 9 Co. 28. 
1 Keb. 509. 


WAIFS, ESTRAYS(a), &c. 

C 


HENLY WALSH. 

[Mich. 4 Ann. B. R.] 

Owner of a stray TRESPASS for his horse: Defendant pleaded, that, 
■nay seise it,ten. Qjjg Pooly was owner of tj|e horse, and that the horse es- 
tjOT^^sTc! 3*ji>. trayed out of his possession, and came to the hands of 

(a) In tbn case of an estray, procla*' if the owner comes not within a year 
mation miiifc be made on two market and a day after, and claim the cattle, 
days at ttoo of the next market towns, they are a forfeit to the lord of the ma* 
shewing 6ie marks of the cattle ; and nor, Wood’s Inst, 213. 
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• the plaintiff, and that by command of Poo/y'demanded the 
horse within a year, ^c., and tendered, amends, and that 
the plaintiff refusing to deliver him, he took him. To this 
there was a frivolous replication, and upon that a demur- 
' rer. El per Cur., 

1st, Without telling any marks, or making any proof of 
property (which may he done upon llie trial) the owner 
may seise Ins horse where he finds him. Cidc Co, Ent.40, 
ifO, b. East, 68(k 7 H. 0. 2. 44 E. 3. 14. Br. Eslray 1. 

And, 2 dl 3 ', Though the defendant does not plead direct¬ 
ly that he tendered amends, but only that he demanded 
the hoTse projerendo nulls faction, ; yet the Court held this a 
direct affirmation, like the case of zvarrantizando vendidet; 
where the participle affirms as directly as a v(Tb; so dans 
plagum moftalcm is w'^ell enough. V^ide 2 Cro, 630. 4 Co., 
Long's case. 

3dly, The Court held, that though it was said he ten¬ 
dered amends generally, and did not express any certain 
sum, yet that was good in this case; and a difference was 
taken between this case and that of a tender of amends 
for a trespass. In that of a trespass, if the defendant pleads 
a tender of amends, he must shew what he tendered; for 
*hc must tender a certain sum; and the law puts this diffi¬ 
culty upon him, because he is the ^rong-doer, and the oth¬ 
er is confessedly a party injured; But the owner of the 
stray is no wrong-doer, and it is impossible he should know 
how long his horse had been in the lord’s custody, nor how 
much will make,a proper satisfaction (o). 

Another exception was, thAt the defendant does not aver 
the amcnd| tendered was refused. Et adjournalur. Vide 
Cro. El. 880, 889. 1 Ro. Ab. 879, 2 Ro. 92. 1 Sid. 13. 


282. D. v>. 2, 
284. p. 2, 3. 
Hep. A. Q. 89. 
Holt 563. 


And in pleading 
it, be need noi 
shew a certain 
siini. Cro. El. 
813. 


1 Show. Ifil, 
162. 

[ 687 ] 

1 Ro. 877. 

2 Ro. 92. I lull. 
60. 


2 Vent. 109. 

1 Sid- 13. Ante 
62.3. 


(a) But sufficient amends must be tendered, for till then the lord may law- 
ilh 


fully detain the estray. 


WEIGHTS AND MEASURES. 


Videptat.8 Ann, 
«. 18. Lamb. 
356. Dalt.l4G, 
155. Baker’s 
ChroD. 43. 


DOMINUS RE^ a. FLINT. 

{[Mich. 10 Wifi. 5. B. R. 1 Ld. Raym. 442. S. C.] 

THE defendant was indicted for not making his bread in indicant 
nf lawful weight, and demurred to the indictment; and 
Mr. Buxton took exception, that it only debitum pondus enoogk'to*Bhew 
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Wills and Testaments. 


that it had not minimc habcHs^ not shewing how much debilum pondus was, 
due weight, and wliut was wanting; and this was agreed to be a fatal 
w{w^i*s^h^e'*^'"^ exception by Holt, C. J. and whereas 't was said the de- 
weight.aiid what murrer had confeSvSed a deficiency, the Court held the de- 
Ca^rn'^ii 1 i 42 murrer confessed nothing but what was well pleaded. 

Vide 3 Bur. 1697. 


[688] WILLS AND TESTAMENTS. 

Vide ante 379. 
he lit. Kevoca- 
lion 592. 


SHIRES r. (iLASCOCK. 
j^Pasch. 3 Jac. 2. C. B.J 


1 he attest'itioii 
good w'lthin the 
statute ot 
frauds, if the 
testator tniglit 
see till' witnesses 
sign, if he pleas¬ 
ed. S. E(|. 

Ah. 40.5. p. 8. 
Earth 81. 


UPON a feignetl issue, the question was, Whether the 
will was made according to the statute of frauds? For the 
testator had desired the witnesses to go into another room, 
seven yards distant, to''atlest it, in wliich there was a win¬ 
dow broken, through which the testator might see them. 
El prr Cur. The statute required attesting in his presence, 
to prevent obtruding another will in place of the true one. 
It is enough if the testator might sec, it is not necessary 
that he should actually see them signing; for at that rate 
if a man should but turn his back, or look olT, it would vi¬ 
tiate the w'!,l. Here the signing was in view of the testa¬ 
tor: he might have seen it, and that is enough. So if the 
testator being .sick should he in bed and the curtain drawn 
(a). 


(a) The same point wa.s decided in 
Davy and »N*icholas v. Smith, 3 Salk. 
595 .; and in Casson v. Dale, 1 Bro. 
Ch. 99., where the testatrix was in a 
carriage when the will was attested in 
an attorney’s office, through the win¬ 
dow of which she might see what pas¬ 
sed there. 

But if it appears that the testator 
could not see the witnesses attest, the 
will is void, though they retire for the 

K ose at his request, Eccleston v. 

y, al. Speke, Carth. 79. Comb*. 
156.1 Sho. 89. HoltM^.f Broderick 
V. Broderick, 1 P. Wms. 239.; Mac- 


kell V. Temple, 2 Sho. 288. Vide Long¬ 
ford V. Eyre, 1 Wms. 740. If the tes¬ 
tator, tliough present at the time of 
the attestation, is in a state of insensi¬ 
bility, it is insufficient, Right v.Price, 
lloMg. 241. 

When the attestation only expresses 
that the testator signed in the presence 
of the witnesses, not adding mat they 
subscribed in his presence, and the 
witnesses are dead, it is a question for 
the jury whether they were present or 
not. Hands v. James, Comyns 531.; 
Croft V. Rowlett, 2 Sir. 1109. 
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WITNESSES. 


[Vide Title Evidence and Proofs p. i555.] 


S. C. 5 Mod. 15. 
f\ Lev. 426, ^7. 
Skin. 578. 

Holt 753. 

Cases B. K. 72, 


1. DOMINUS REX t. CROSBY. 


I Pasch. 7 Will. .3, B. R. 1 Ld. Raym. 39. S. C.] 

ON a trial at bar for high treason, the prisoner, Mr. 
Croi/J^, took cxrcption to Aaron Smith's evidence, having 
stood in the pillory upon a judgment in an information 
against him for a libel. Mr. Solicitor and Mr. Cou'ptr in¬ 
sisted, that’the infamy flowed from the crime and not from 
the punishment, and that Mr. Smith's crime was not infa¬ 
mous, nor did it deserve such punishment. C. J. 

without determining this point, held, that Aaron Smith 
was restored by the general pardon of 2 6/ jl/., which 

operated by way of restoration, and made him a new^ crea¬ 
ture. 3 Lev, 427. Vide the case of Chester versus Hawkins, 
that the disability flow's from the infamous judgment, and 
not from the nature of the crime (o); for if a man be con¬ 
vict for a cheat, and adjudged to stand in the pillory, 
he cannot be a witness; otherwise if he be not adjudged 
to stand in the pillory. Als6 they held the infamy was by 
the judgment to stand in the pillory, and not from the 
actually standing there, and that he was disabjed to be a 
witness, though he never stood. JVbta; In these cases the 
disability is a consequence, and the pardon, which makes 
him dc citlero a new creature, discharges all consequences, 
dependencies, S^c. And therefore, in the case of the King 
and Weeden Ford, Mich. 12 W. 3. B, R., the question being. 
Where the king'could pardon the disability, and where 
not? Holt, C. 4* took this difference; where the disabili¬ 
ty is only the consequence of the judgment, the king may 
pardon it; but w'here the disability is part of the judg- 
meidyftself, the king’s pardon will not take it away; there¬ 
fore if a man be convict of perjury on the statute, the 
king’s pardon will not restore; for it is not a consequence, 
but part of the judgment, viz. quod imposterum non sit re- 


3 Salk. 461. 

5 Mod. 74, 75. 


IMicthertlie in- 
ianiy ariseh fi'Oin 
the tiimc or 
ju(l_a;mcnt of the 
]»iHoiy. Q. Vide 
ante 461, .514. 
post. i»1.3. 
Fares!. 101. 
Holi. 59- 
Jiavni. 71. 


The king mav 
Ij.ardnn disability 
■wlieiv it is only 
consequence ot 
t|if judgneiit, 
otherwise where 
(jai’t oi it; but in 
tliat case a .stat¬ 
ute jianlon will. 


(a) It is now settlbd, that it is the Gilb. JSv. former editions 139. last 
infamy of the crime, and not the na- edition 257. If one attainted of trea- 
ture or mode of the judgment, that son is pardoned, it makes him a good 
renders a witness incompetent; vide witness, 5 Mod. 16. though before the 
post. pi. 3. 5 Mod. 15. 2 fFils. 18. pardon he would not be so. 
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Witnesses. 

ceptus ut Icslis. Vide Co. Enl. 368. Bui pardon by act 
of parliament will restore him in that case. Quod nota. 
Queere of a perjury at common law; and if the law be the 
same; for there the disability is only a consequence, and 
not part of the judgment; otherwise if a jury be convict 
in attaint. Rast. 86. a. 


2 . PITMAN r. MADDOX. 


Shop-book al- 
loweil as eM- 
•lencc on proof of 
the servant’s 
hand, who made 
tile entries, he 
lieing dead. 

Vide ante 281, 
285, 555, is. 
EaresI- 9 
6 Mod. 149. 

1 Vent. 151. . 

6 Moil. 248. 

1 Salk. 285.286. 
287, Fareal. 129. 


[Hill. 11 Will. 3. Curam Holt, C. 3. nisi prius in Mid¬ 
dlesex. 1 Ld. Raym. 732. S.C.] 

IJ\'‘DEBITATUS assumpsit on a tailor’s bill; at the 
trial, coram per HoU^ C. J. a shop-book was allowed for 
evidence, it being proved that the servant that writ the 
book was dead, and this was his hand, and he accustomed 
to make the entries; and no proof was required of the de¬ 
livery of the goods; and the Chief Justice said, it w^as as 
good evidence as the proof of a witness’s hand to an ob¬ 
ligation; and he held, that though the statute 7 Jac. 1. c, 
12. says, A shop-book shall not be evidence after the year, 
iS'T.; that it is not of itself evidence within the year. 

S. C. Holt 298. \ ide Bull. N. P. 283. 


3. DOMINUS REX r. FORD. 

[Mich. 12WilI. 3. B.K.] 

Pi isonor imving UPON flC’special Commission issued out of Chancery, an 
• dcapwl ma) be inquisition was taken, which found, that We.cdon Ford, had 
prove tiiees- Committed five volufitary escapes. Ford traversed, and 
« ape voluntary, upoii the trial, 0116 who was suffered to escape, but was 
aJ^nquisW^for returned again, was produced to be a witness: And it 
the oflice against was objected, that tliis was to save his owm bond which he 
the^gaoier. Post gjygn to be a true prisoner, and would entitle him to 
an action of false imprisonment against #he marshal, and 
Vide 4 Bar. . Compared it to the case of an usurious bond. Sedper Cur, 
The bond given by the prisoner is a collateral matter to 
the escape; and the consequence of his evidence as to that 
bond is not material to disable his being a witness; and it 
is not like the case of usury; for that renders the bond 
void; and this is a matter privately transacted between 
the party and the officer, of which there can be no other 
evidence. , 

2dly, That this witness was convict of barretry, and the 
record produced; but the judgment was, to be fined 500 
marks, and not to stand in the pillory. On the other side 
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it was argued, that a bare conviction of perjury would take 
away one’s evidence, because it is an iniamous crime; but 
not so of barretry, which was not of an infamous nature, 
without an infamous punishment, as the pilloiy. Curia 
contra. .He is disabled by the conviction, for it is not the 
nature of the punishment, but the nature of the crime .and 
convictioi)^ that creates the infamy. 

.Then it was insisted, that he was pardoned by the late 
general .pardon.* Et per Holt, C. J. If one be convict of 
perjur/ upon the statute (a), he cannot be restored to his 
,jB«r3it by tlie king’s pardon; for, by the statute, it is part 
of the judgment that he be infamous and lose the credit of 
testimony; hut he may by a statute-pardon. But in other 
cases, where the infamy is only the consequence of the 
judgment, the king’s pardon may rcstoie the parly to his 
testinmny. Held upon a trial at bar. 

(«) OtIicVwise \vlierc convict on an indictment at common law. 


4. ANONYMOUS. 

(^Pasch. 13 Will. 3. B. R.]] 

IF a witness going to sea be by rule of Court examined 
iipov interrogatories ])cfore a judge, and the trial come on 
before he is gone, his deposition shall not he read, but he 
must appear; for the rule was made on supposal of his 
absence. * • 

'N'^idc ante 555, Sic. ib. 

3. Inter OXENDEN BAR. and PENERICE. 

[In Cane.] ' 

A QUESTION w'as in Chancery, Whether a legatee 
could be a witness against a will? Et per Cur. upon debate, 
The reason why a legatee is not a witness for the will, is 
because he is piresumed to be partial in swearing for his 
own interest: But the legatee, when he swears against Uie 
will^>jwears against his interest, and so is the strongest 
witness. 


The nature of 
the crime and 
conviction, not 
of the punish- , 
ment, makes the 
infamy. Vide 
ante pi. 1. 

‘■Z Wilson IS. 

[ 691 ] 

Perjury. Vide 
ante 513, 514, 
t>89. 6 Mod. 
J68. 1 Hawk, 

P. U. cap. 6£), 


^ Salk.55. 


Deposition of a 
witness examin¬ 
ed before a^udge 
because going 
beyond sea, can¬ 
not be read if he 
be in England. 
BuU.N. P. 239. 


Legatee may be 
a witness againsi 
a will. Vide 
pi. 3. 


Salkeld, Vol. II. 


-13 
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WORDS IN GENERAL. 


To call H. 
whoremaster, is 
suable in tlic 
Spiritual Court. 
Vide 3 Lev. 17, 
18,119,137. 

2 Lev. 63. 

3 Keb. 58. 

1 Lev. 116. 

1 Sid. 433. 

1 Jo. 44. 3 Lev. 
350. 

S. C. Comb. 

226 Skin. 390. 
So of wittyl. 

2 I.ev. 66. 

1 Mod. 23. 


Impudent bra- 
aen -faced Belze- 
bttb, noi suable. 
Comb. 26,28,29. 


1. SMITH T. WOOD. 

[Mich. 5 W. & M. B. R.] 

LIBEL in the Spiritual Court for these words, You 
a ro£fMC, rascal, ichoremasler, and son of a perjured aJJiduvU- 
bitch. Selby moved for a prohibition; and all the words 
being waived but the word zchoremaster, he urged, that it 
was onlj'^ a word of heat, and that words of passion Svere 
not defamatory, being regarded by the hearers no more 
than the words of one 7 ion compos, or mad; ira furor brC' 
vis est. 

Holt, C. J. To say whoremaster of a man is the same 
with v'hore of a woman, which is an ecclesiastical slander. 
Et per Selby, The reputation of a man is not so nice; but 
the Court would not distinguish them, and therefore de¬ 
nied the prohibition. Holt, C. J. said, To call a man 
cuckold was not an ecclesiastical slander, but roittal was; 
for it imports his knowledge and consent to his wife’s 
adultery. Vide 1 Sid. 248. Cro. Car, 339. 

Impudent brazenfaced Belzebub are not suable in the 
Spiritual Court, for they import passion, but no crime nor 
discredit any more than Devii, or Prince of Darkness. 


Suit lies not in 
(he Spiritual 
Court for vvords, 
charging an of¬ 
fence not punish¬ 
able there. Vide 
Faresl. 31. S. C. 
Cases B. K. 231. 

2 Lev. 41. 

Godb. 447. 

3 Sol. 295. 


2. COXETER V. PARSONS. 

[Hill. 10 Will. 3. B. II. 1 Ld. Raym. 423. S. C."] 

DOCTOR Parsons libelled against Coxeter in the Spi¬ 
ritual Court, for saying of him, he had no sense, was a dunce, 
and a blockhead; and he wondered the bishhp would lay his 
hands upon such a fellow, and that he deserved to have, his 
gown pulled over his ears: And a prohibition was granted; 
for a parson is not punishable in the Spiritual Court for 
being a knave or a blockhead, more than another man; 
and whereas it was urged, that a parson might be deprived 
for want of learning; the Chief Justice said, If that be the 
case he must bring his action at law; for that was a teitt- 
poral damage. Andia prohibition was granted. 
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3. ACEBERY z;. BARTON. 

[Pasch. 4 Ann. B. R .3 

A WOMAN libelled in the Ecclesiastical Court against Word* of ineoa- 
another* for these words, yon art a brandy-nosed Khore, yon Bnence. 
stink of brandy: Mr. Enr/e moved for a prohibition, insist¬ 
ing, they nathcr charged intemperance than incontinence. 

VUe 2 R'L Ah. ,296. placilo 15. 1 Jo. 44. 1 Cro. 110. 2 StSc’ IL 
Ac6. 33^577, 5C1. 1 SzW. 433. \ Mod, 3 Let?. 119, 

fh^pf^Courl denied a prohibition, ^ 


WORDS ACTIONABLE OR NOT 
ACTIONABLE. 


1 . TASSAN ». ROGERS. 


[Mich. 1 W. & M. B. R] 


CASE for words of a butc|jicr, on a colloquium of the cow 
and the flesh, that the cow died ztdfh calving, per quod he 
lost suchafld such customers. Verdict and judgment/>ro 
quer. in the Marshalsea; but on a writ of errgr it was re¬ 
versed here; for the words are not actionable; and the spe¬ 
cial damage does not help it; for it* is not said he could 
not sell the rest of his cow, brut that he lost customers. 


Word* of a 
butcher, that the 
cow died a calv¬ 
ing, per quod he 
lost his custom¬ 
ers, not actiona¬ 
ble. Comb. 161. 


.2. BYRON t. ELMES. 

[Mich.8 Will.3. B.R.] 

IN*casefor words, the plaintiff declared, that she being Charge ofform- 
a youn'g woman, the defendant, to hinder her marriage, uonabirwl&out 
said, what did you go to London for, but to drop your slink? special damage. 
She went to London last winter to lie in, and to my know- g 

ledge several people have lain with her. And they were held 106. l Rol. 34| 
not actionable; for it is not having a bastard, but the ^ 
fornication is the crime here, and that being punishable 
in the Spiritual Court, is not punishable here without a (. 3 

temporal loss. Having a bastard was never actionable be- 
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fore the statute; nor is it since, unless the parties come 
within the penalty of the statute, which is only when the 
parish is chargeable. 


3. ANONYMOUS. 


[Mich. 8 Will. S. B. R.] 


She had a bas¬ 
tard, not action¬ 
able, because it 
does not appear' 
that was charge¬ 
able to tlic par¬ 
iah. 1 Vent. 4. 
Comb. 137. 

S. C. 292. 

1 Sid. 396. 

2 Sid. r,21. 

1 Uol. Abr. .34, 
37,38. Palmer 
29S. 


CASE for these wortls, she had a bastaid child, and ver¬ 
dict for the plainlitT; and the Court thought tlieiu i. d ac¬ 
tionable, according to Salfcr and Brozt-its Cases. CVc/v 
. and denied .dmic D(a'ie,s's Case, 4 Co. If!, h. for she 
is not punishable at common law in the king’s temporal 
courts for having a bastard; nor is she punishable 1)V IB 
Eliz. unless her bastard be likely to become chargeable to 
tile parish; the statute only extends to such bastards. In 
other cases she is only punishable in tlie Spiritual Court for 
whoring, and may sue there, but cannot sue here too; for 
the party would be doubly punished by that means. Sed 
adjouniatur. 


S. C. 5 Mod. 
398. 


4. SAV.AGE r. ROBERY. 


[Pasch. 10 Will. 3. B. R.] 


Cheat, spoke nf THE plaiiititl’ declared, that he was a trader, and the 
tioMbfe’ w'khout defendant said of him, you. arc a cheat, and. have been a cheat 
laying a coUo- for divers years. Upon the fin t motion, Vvhicli was Mich. 

^ Will. 3. B. R. Half, C. .1. held, the words must he under- 
280. Comber, stood of his Way of living, and th.it it needed no colloquium. 

But Pasch.'<10 W. 3. B. R. Mnlata opinione, judgment 
Still. 420. ' was arrested Vide ^ Utn/. 117,' 2G3. 2 Saund. 307. 


.3 Mod. 112. 
Coray ns, Action 
for Defamation, 
G. 3. 


Jones 15G. Raym, G'-2,‘‘lGn. 

{a)R. ac. Str. G9G. 


Vide Sir. 797, 1109. 


5. HOW V. PRINN. • 

' [Mich. 1 Ann. B. R. 2 Ld. Raym. 812. S. C.j ^ 

Do not rote foi- THE plaintiff declared, that being a justice of peace 
him, For he is a and dcputy-liculenaiit, and having served as knight of 
b^^ng ^th!e*^ the shirc for the county of Gloucesier, nnd intending to 
Prince of Wales Stand Candidate again to be knight of the shire for the said 
d^^^o^na^ defendant in di.scourse with J. S. speaking of 

tion, spoken ofa the plaintiff and his sl:anding candidate, said. Do not vole 
justice af peace him, for he IS a Jacobite, and for bringing in the Prince 
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o/* Wales mid Popery, to destroy our nation. Verdict for the and deputy lieu- 
plaintiff, and entire damages. ^ tionabic. 

In arrest of judgment it was objected* 2 Moft 26, 

1st, That it was incertain where the Prince of Wa/es gLutw^m 
should be brought in. “ N.L. 410. Fur. 

*2dly, That there was no such pci son, and the Court r 

could takd no notice ot him. Lutw. 1294. 

^ 3dly, Me might mean it legally by act of parliament * 695 3 

* dthly/hc is iwt charged with any act. 

The offices recited were not offices of profit. Sed 
' X'ar.: 

1st, The words being spoken with respect to an Eng¬ 
lishman, therefore the bringing in must be supposed to be 
into England; the rather, because it is said to be, to de¬ 
stroy our nation; and the defendant could not have been 
found guilty, if he had appeared upon trial to be a Dutch¬ 
man, as in CromwcH's case, 'J'hou art a murderer; upon evi¬ 
dence, it appeared to be spoke in the sense, a murderer of 
horses; and (he defendant was acquitted. 

2dly, We will take notice of the Prince of Wales, not as 
really such, but pretcndedly such, being mentioned in acts 
of parliament; and one may gain a name by reputation, as 
a bastard docs that of his reputed father. 

3dly, We cannot suppose he can mean to do this fairly; 
but if he does, it is scandal; for the king and government 
being protestant, it is good reason fortliern to displace him, 
as not tit to be trusted. 

4thly, As to his not being charged with any act, inclina¬ 
tion and principles are sufficient without an act. 3 Lev. 

90. 1 Bj^ownlow 5. Marth 4. 1 Ro. 86. Ellis'’s case, 

and so was Sir 77io. Clarnis's case. 

5thly, In offices of protit, words that impale cither de- in offices of pre¬ 
fect of understanding* of ability, or integrity, are actiona- [ng^”a^of*aWi- 
blo; but in those of credit, w'ords that impute want only ity are actiona- 
of ability, are not actionable, as of a justice of the peace: hl'^officesoflioL 
He a justice of peace! He is an ass, and a beetle-headed jus- our. Vide p^. 
ticc: Ratio cst, bfccause a man cannot help his want of abil- 
ty, as he may his want of honesty; otherwise where words 
impute dishonesty or corruption; as in this case, where 
the office is an office of credit, and the party charged with , 1396 .’ s^wiis. 
incli;<ations and principles which shew him unfit, and that i^^. 
he ought to be removed, which is a disgrace (a). 

(a) Judgment for the plaintiff affirmed in the House of Lords, 7 Mod. 113. 

1 Bro. P. C. 97. 
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Words actionable or not actionable. 


S. c. e Mod. 
Holt 654. 


6. BAKER V. PIERCE. 

[]Mich. 2 Ann. B. R. 2 Ld. Rajm. 959. S. C.] 


Youstoiemy VOU sloie my boxwood^ and F will 2 >rovc if, wero held ac- 
tionable, for they tend to disgrace the plaintiff’with an im- 
tioqabie. Vide putation of felony, and may be so understood. These sort 
actions stand upon their own bottom, and are\inder no 
] Jon. 11,68, set rule, but ought to be encouraged to pr^event l.jeaking 
195,8cc^JPo^. tJie peace. Thoti* art a thief, and hast stolen my wb^d, are 
1 Lev. 280. .actionable, there is no dilTerencc between arul and for.' To 
^ro^jae.^39,^2, say a man has the pox, is not actionable; but to say frirtlior, 
331,11,442, ’ and got it of a yellow-haired roench in Moorjields, arc aciion- 
Keb. 181. able; not that the intendment is necessary that he meant 
1 Sid! 324. French-pox, but the sense leaned that way. • 

3 Lev. 166. Hob. 305. All. 11. con. Cro. Jac. 430. 

[ *696 ] 


7. GRAVES BLANCHET. 

[Pasch. 3 Ann. B. R.] 

See 4 Co. 17, ACTION for these words, She is a whore, and had, a bas- 
^ tard by her father's apprentice; judgment was arrested. The 

Vent. 4. 1 Sid. Court said they could not overthrow so many authorities. 
i^Cro ^ reason of the law is, that fornication is a spiritual of- 

Andrews 376. fence; and no action lay at common law for what the com¬ 
mon law took no notice of, without special^ damage. 


8. WALMSLEY r. RUSSEL. 


I^Trih. 3 Ann. B. R.j 


There goes your 
rare chancellor 
to suborn wit¬ 
nesses to swear 
against the par¬ 
son, not action¬ 
able. Vide 
3 Lev. 166. 

1 Co. 55, 16. 

S. C. 6 Mod. 
300. 

Vide 1 Rol. 51. 


IN case for loords, the plaintiff* in his declaration shewed, 
that he was chancellor to the bishop, and stood for parlia¬ 
ment-man, and the defendant to defame him said, There 
goes your rare chancellor to suborn witnesses U> swear against 
the parson, Powys and Gould, Justices, held them action- 
'able, because they touched him in his office, and suborn¬ 
ing is to be taken in malcmparlem; and the words wer^ the 
falser if there was no peijury or swearing. Vide 3 Cto. 93. 
1 l^.v, 118, 180. 1 Cro, 14, 15, 190. Hard, 103, 501. 

Mo, 243. 1 Vent, 20. 1 Ro. 79. Holt C. J. and Powell, 

J. contra. To say, a man is forsworn is not actionable; a 
fortiori, to say one suborned another to torswear: Suborn¬ 
ing is not a crime of itself, but as it relates to perjury, and 
there cannot be a subornation^of perjury or swearing, 
but where there is perjury and swearing. Here 
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is nothing said that relates to his office, or touches it; 
there goes your rare chancellor^ is only a description of the 
person. 


9. TURNER z-. OGDEN. 

[Hill. 3 Ann. B. R.] 

THOU art one of those that stole my Lord Shaftesbury’s 
deer; held not actionable; for though imprisonment be 
the punishment in those cases, yet per Holt, C. J. It is 
not a scandalous punishment. A man may be fined and 
imprisoned in trespass; for there must not only be impri¬ 
sonment, but an infamous punishment; it is true, calling 
Papist has been held actionable, but that was only in 
respect of the times. 




S.C. 6 Mod. 
104. Holt 40. 


Words Bubject- 
,ingH. to punish¬ 
ment may not be 
actionable, un¬ 
less scandalous. 
See 6 Mod. 23, 
and ante 695. 

1 Jon. 196. 

2 Vent. 26% 

1 Roll. Abr.m 
Yelv.64. 2Sho. 
32. Cfo. Eliz. 
297. 


10 . SPEED V. PERRY. [6^7] 

[Trio. 4 Ann. B, R. 2 Ld. Raym. 1185. S. C.] 

CASE for these words. You are a rascal, and a villain, in Black-bull 
you have forgot since you lived in the Black-bull yard; there 
you could procure broad money for gold, and clip it when you money for gold, 
had so done, and then the shears could go, Serjeant Darnell * 0 ^ an^t* 
moved in arrest of judgment, because the words imputed and actionable. ’ 
no act, but a power only. *Sed per Cur. Where the mat¬ 
ter imputed is confined to a particular place, as you could 
in such a place, they must be understood to iqiply an act; 
for a power is the sarpe in all places. And Powell cited 
. the case of Home and Powell, Tr^n.' 12 Will, 3. C. B. 

You may well spend money at law, for you can coin money 
out of halfpence and farthings, which was held to import 
an act done, because by a bare power he could never be 
able to spend inoney at law; and the Court denied. 1 Ro, 

72. placito 9. 

(fl) Vide Peake v. Oldham, Coup. S,75. 
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WORDS INDICTABLE AND NOT 
INDICTABLE. 


1. DOMINA REGINA i. LANGLEY. 


Words of blan¬ 
der Spoken of a 
raayoi-, (lot in¬ 
dictable; otlier- 
ui^if wi itteii. 
Comb. 4G, 65. 

S. C. f> Mod. 
124. SSalb.VJO, 
Holt C54. 

Vide SU". 420. 


[ 698 ] 


Clause dc vor- 
liornm propala- 
tionibus in tbe 
commission of 
oyer and termi¬ 
ner, what it re¬ 
fers to. 


{[Hill. 2 Ann. B. R. 2 Ld. Rajtn. 1029. S. C .3 

INDICTMENT for saying to the mayor of Salisbury, 
You, Mr, Mayor, I care not a fart for you; and at another 
day, You arc a rogue and a rascal. On demurrer, Mr, Ward 
argued, they were not spoken while he was in the execu¬ 
tion of his office, and that this is no offence indictable. 
Vide 1 Ro, Rep, 79. 11 Co. 95. 3 Cro. 78,689. Mo, 247. 
1 Vent. 16. Vtdc cant, 1 Cro. 503, 504. 2 Didst. 139, 140. 
3 Mod. 139. Holt, C. J. These words are not indictable, 
for the mayor was not in execution of his office nor a pat¬ 
ent officer. It might be more doubtful if the words were 
of a patent officer; for then it is an aspersion to the queen 
and government that eipploys him. Here it does not ap¬ 
pear the mayor was a justice of peace; at least apt by 
commission from the king; yet if these words had been 
written, an indictment would have lain. Vide 1 Sid. 270. 
1 Lev. 139. Et per tolam Curiam, Words that directly tend 
to the breach of the peace, ar if one mu'n challenge ano¬ 
ther, are indictable; and the commission of oyer and ter¬ 
miner dc propalationibus verborwu, is to be construed of 
words against the government, or scandalum magnatum, ^c. 
But for these petit offences, which are contra bonos mores, the 
law has another provision, by requiring surety for the 
peace and good behaviour; in default whereof the magis¬ 
trate may commit him, when spoken out of court; and 
when in court, then the magistrate may proceed summarily 
against him, and fine liim for the contempt (a). Quashed. 


(a) Or commit him, 7 Mod. 29. 3 Salk. 198. Wood*$ Inst. 447,486. 11 Co. 43. 

\ 



Vuie c«). Car. 2. DOMINA REGINA WRIGHTSON. 

223. 

[Pasch. 7 Ann. B. R.] 

Words of a jus- IJS''DICTMEJYT for. saying of Sir Rowland Gwyn, who 
He is a fool, an was a justice oi pcacc, in discourse concerning a warrant 
wmb^aiiiT^*" made by him, Sir Rowland Gwyn is a fool, an ass, and 
knows no « coxcomh, foT making such o warrant, and he knows 
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• no more than a sUckhill, held naught on demurrer. The 
Court held, that here was a breach of gjpod manners, and 
he might be bound to the good behaviour; but here was 
no indictable offence. The counsel urged, that though 
words spoken of a magistrate in the execution of his office, 
might be indictable as a matter that disturbs the public 
peace; yet not when it refers to some particular act. Vide 
2Keb.494, HutU 131, 1 Cro. 362. 3 Mod. 139. 1 Vent. 

i 59. And Dormna Regina versus Solcy, Mich. 4 Ann. 
B, R. who was indicted for these words, He is not Jit to he 
a justice; for if a man is before him, he will give it right or 
wrong where his affection is; and ruled the indictment lay 
not. Et per Holt, C. J. To say, a justice is a fool, or an 
ass, or a coxcomb, or a blockhead, or a buffehead, is not in¬ 
dictable; quod fait cone^ss. per Pozoell, Vide 2 Ro, Rep. 78. 
4 Inst. 181, 


WRIT. 

ft 


1. TOUCHIN’S CASE. 

[Mich. 12 Will. 3. B. Fk Vide title Amendment.] 

IN all (fontinued writs the alias must be tested the day 
the former was returnable. Vide ante 554. 


2. DOMINUS REX r. THE MAYOR OF HERT¬ 
FORD. 

[Mich. 11 Will. 3. B. R.] 

INFORMA'f'ION in nature of a quo warranto; a venire 
issued returnable in Easter-term, and a distringas in Trini¬ 
ty, arfd an alias distringas fifteen days from the teste the 
same Trinity term: It was objected, that this was irregu¬ 
lar, for that all process on the crown side is returnable de 
termino in terminum, and not in fifteen days, and the 
precedents are so: It was answered, that process of out¬ 
lawry was the only process returnable de termino in termi¬ 
num. Vide 2 Inst. 550. 1 Inst.\34. 9 Co. 119. b. [Mole; 
These authorities are general, and make no distinction,] 
Holt, C. J. said, There was no question but the process 

Sai,K£ 1 .d, Vot. II, 44 


more than a 
slickhill, not In* 
diotable, but 
cause to bind to 
the good beha¬ 
viour. Cro. Jao, 
56, 1, 58, 4, 
240, 6, 484, 3, 
557,3. S.C. 
Rep. A. Q. 166. 
Holt 354. Auto 
695. 


Vide Str. 420, 
1158. 


[ 699 ] 

Vide ante Man* 
damns, Reple¬ 
vin, Ketorna. 
Hob. 83. 


S. C. 1 Salk. 

48, 49. 6 Mod. 
164. &i 276 to 
287. 

State Trials 659 
to 706. 


Process ont of 
,the Crown-offioe 
may be return¬ 
able in fifteen 
days, except of 
outlawry, which 
moat be de ter* 
wino in termi* 
nutn. 


Quoad the prov 
cess, vide 2H, 
P. C. 284, fol. 
edifmi. 
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W KIT. 


S. C. Ante 431, 
432. 


Writ of nianda* 
mils oueht to 1,c 
•lirrcteu to the . 
liersnns who arc 
to do the act. 
Vide post. pi. 6. 
Mud. Cases 133. 

Vide Str, 55, 
640. Coni) ns, 
Mandamus, C.1. 

[700] 


S. C. Fares). 29. 
Holt 761. 3D. 
121. p. 6. Ante 
273. 

Wfit of execu¬ 
tion returnable 
two terras from * 
the teBte,i8 well; 
mesue process, 
void. 


might be sued out returnable in fifteen da^s; and Sir So- 
muelAstry reported the practice according to this diversity. 


3. DOMINUS REX r. THE MAYOR, OF 

ABINGDON. 

[[Pasch. 12 Will. 3. B. li. 1 Ld. Raym. 559. S. C.'J 

r* 

A MAJVDAMUS was directed Jacobo Courticyi mojori^ 
hallii'is^ S/ omnibus prindpalibiis burgensibus burgi dc Abing¬ 
don, who by the constitution were to chusc the mayor out 
of such persons as should be proposed by the commonalty, 
commanding them to chusc accordingly. It was objected 
to the writ, that it w^as misdirected; for that this vvafi but 
a part of the corporation, viz. chief burgesses; whereas 
the name of the corporation was, mayor, bailills, and bur¬ 
gesses; and it was urged that persons constituting a cor¬ 
poration could be considered but in one of these two ca¬ 
pacities, viz. their corporate or their natural; and that the 
writ must be directed to them, either by their names, or 
as a corporation; and they cited HolTs case, 2 Joyics 52. 
in point. Holt, C. J. said. That case was not law; that 
Serjeant Pemberton, Sir William Jones, and all the learned 
part of the bar, wondered at the resolution: And though 
it should be true, that a mandatory writ mighf be 
directed to the whole corporation, yet it could not be ne¬ 
cessary it should be directed to more than those, or that 
part of the corporation that v^as concerned in the execu¬ 
tion of the thing required; fo.- it is not in the power of 
others to put the command of the writ in execution; And 
the writ wa^i»held good. 


4. SHIRLEY r. WRIGHT. 

[Trin. 1 Ann. B. R. 2 Ld. Raym. 775. S. C.J 

IN debt for an escape of one taken upon ea. sa. which 
appeared to be returnable the term next but one after 
the teste, so that a term intervened. After a verdict for 
the plaintiflT, it was moved in arrest of judgment, that the 
writ was merely void, and consequently there could be no 
escape, and the sheriff did well to let him go; and 3 Cro, 
468. was cited as a case in point. On the other side, to 
shew that a writ may be faulty, and yet not void, were 
cited Poph. 271. %.»67, 175. 21 H. 7. 16. %. 339. 

1 jRo. 242. 3 Cro. 188. Mo. 274. 1 Cro. 271. 2 Bulst. 256. 

2 Ho. Rep. 432. Per Holt, C. J. Escape lies against the 
sheriff; and there is a difference between a capias in mesne 
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process, and a capias in execution: In mesne process, if a 
term be omitted the writ is void in all aulions personal (o), 
and the sheriff shall not be charged; for the cause is dis- 
. continued and out of court by the intermission ;,and by not 
having a day in court by the return of the writ as he ought, 
the party may be at great prejudice by reason of the im¬ 
prisonment in the mean time. 

.But in executions, a ca. sa. omitting a term, is not void; i Lev. 254. 
for the party is Hot to have a day in court; his cause is at 
an end, and he must be in prison, whether the writ be re- Writ bearing 
turned, or not; nor is it necessary it should be returned, ts void'^but^ST* 
Per Curiam. The plaintiff had judgrner.t, nisi^ S^c. bheriff’is jostma- 

And in the same case, Holl, C. J. said, If a writ of cxe- 
cution hear Icste out of term, the sheriff is justiiiuble, and 
yet snail not be liable to an action of escape, for it is a 
void writ. 

(rt) iZ. flc. Parsons y. Lloyd, 2 lil. Hep. 84G. 3 Wils. 341. 


5. HELLIOT V. SELBY. 

[Trin. 2 Ann. B. R. 2 Ld. Raym. 902. S. C.J 

replevin the dcclaralion was, ihatthc defendants swm- 
monili fucrunt od respundend. dc plnciln caplionis injustcB 
deteniionis azHriaruin ipsius, ^c. The defendant avowed, 
and the plaintiff pleaded in bar, and tiic defendant made a 
naughty rejoinder, upon which it wras demurred. And 
now Weld took exception to Ihe original, that it was non¬ 
sense, aneVthat there was no such a word as averiarum. 
Holt, C. J. If the original had been aver inrum, jt had been 
naught; but this is onjy a recital of an original, and the 
Court will not judge upon a recital j but the way to take 
advantage is, to crave oyer; .for this recital is only a short 
intimation to the Court of what the kind of the plea is. 
Powell, J. A replevin may be by plaint in the county, as 
well as by original here, because it is summonitus. And if 
this case had be^en here by error out of the Common Pleas, 
in which case the plaintiff could not have taken advantage 
of this fault by (a) oyer, then he must have alleged diminu¬ 
tion and prayed a certiorari; and if the original returned 
had been so, the Court would h.ave reversed the judgment. 

(a) Query if it should not be “ without oyer 
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DcTcmlant can¬ 
not take advan¬ 
tage of an ill ori¬ 
ginal by the re¬ 
cital, but upon 
oyer or certio¬ 
rari. Vide ante 
497, fi58. 

6 Mod. 28, S. C. 
3 Salk. 355. 


Vide H. BI. 
250. Sir. 225. 
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Writ of manda¬ 
mus ought to be 
directed to the 
persons who are 
to do the act. 
Vide, ante 431, 
479, it 699. 
pi. 3. Mod. 
Cases 133, 309. 
S.C. 6 Mod. 
309. Rep. A. Q. 
188. Vide Str. 
65. 


6. DOMINA HEGINA v. THE MAYOR, OF 

HEREFORD. 

[Trin. 4 Ann. B. R.] 

A MAKDAMUS to admit one to the office of town- 
clerk was directed to the mayor and aldermen of Here¬ 
ford; and Mr. Eyres urged the writ ought to be directed 
to the body politic, in whom the inheritance of the fran¬ 
chise was, by the name of incorporation, and that was, 
mayor, alderman, and citizens; and indeed the writ was 
returned by the mayor, aldermen, and citizens in this case, 
and cited 3 Bulst. 190. Ho/f, C. J. denied that case, and 
said, it is enough to direct the writ to those that are to ex¬ 
ecute the writ, or do the thing required; Then it appear¬ 
ed the mayor only was to admit; whereas the writ was di¬ 
rected to the mayor and aldermen; and //o/z, C. J. thought 
the word aldermen was surplusage, and the* writ well 
enough; Powell^ J. contra. Writs ought to be directed to 
those, and to those only that are to obey the writ: How 
will people know who are to obey the writ, if the direction 
is insignificant or immaterial? If a writ be directed to the 
coroner and sheriff, where it ought to be to one only, it is 
naught: Powys and Gonld^ Justices, agreed, and the writ 
was quashed. 


[702] 7. ANONYMOUS. 

[Trin. 13 Ann. In Cane.] 

Ne exeat reg. A ATE exyl rcgmtm was granted to stay the defendant 
sLu * from going to ScoZ/anc/; for though Miat is not out of the 
land bhue the kingdom, yet it is out of the reach of the process of this 
^xm'regirnm, Court, and within the same mischief (a). 

fi-c - lusl 54.’ 4 Mod. 179. 3 Mod. 127,169. 2 Show. 227, itc. 1 Chan Cas. II.*;. 116. 2 Chan, 
'"’as. 245. Ofhominc rcplegiaiido’s )Si wiihcrnams, vide tit. Replevin. Vide ante 681. Faresl. 9. 


JVote; A writ of covenant is not amendable either by common 
law or by the statute. 1 Salk. 53, 

(a) The condition of the recogni- not be granted except on bill filed, ea; 
'eance shall be, that he does not go ^rte Brunker, 3 Atk. 312. Edly, 
out of the realm or to Scotland, 1 F. That it shall not issue on a mere legal 
Wms. 263. S. C. Mr. Cox has added demand for which the defendant might 
a note to that report, by the name of have been holden to bail, ex parte 
boners case,of which the following is a Brunker,uhi sup^a; Anon. 2 Atk. 210. 
copy:-—“ With respect to this writ, it Pearne, v. Lisle, Ambler 76.; Atkinson 
has been determined, 1st, That it can- * v. Leonard, 3 Bro. Ch, 218.; but from 
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the last-mentioned case it seems that 
it shall issue where the courts of law 
and equity have concurrent jurisdic- 
^ tion. It may also issue at the instance 
of a wife who is suing for alimony in 
the Spiritual Court, because that Court 
cannot hold to bail. Sir J. Smithson’s 
case, 2 Vent. 345.; Read v. Read, 1 
Chan. Ca. 115.; Jlnon. 2 Mlc. 210.; 
Peame y. Lisle, u%i supra. Sdly, The 
demand must be certain in its nature, 
Jinon. 1 Atk. 621.; Anon. 1 Bro. Ch. 
376. 4thly, That in general the a^ 
plication must be supported by an affi¬ 
davit swearing positively to the debt. 
Rice V. GuaUier, 3 Atk, 501.; Anon. 
2 Vez. 489.; but on a bill for an ac¬ 
count, it is sufficient for the plaintiff to 
swear to the balance as to his belief. 
Rice V. GuaUier, ubi supra. Where 
the demand is against an administra¬ 
tor, ^c., the plaintiff should also swear 
to his belief of assets come to the defen¬ 


dant’s hindSfAnon. v. Vez. 489. 5thly, 
This writ may issue against a feme co¬ 
vert executrix, whose husband is out 
of the j nrisdic^on^Jerninghamy. Glass, 
2 Atk. 409^ and Ambler 62. S. C .; 
and Moor v. Melish, therein cited. 
6 thly, But as the real object of the 
writ,wheB applied to private concerns, 
is to compel the defendant to abide the 
event of the suit, the Court always in¬ 
clines to discharge the writ upon such 
security being given, Baker v. Duma- 
resque, 2 Atk, 66.; Jemingham v. 
Glass, ubi sup .; Robertson v. Wilkie, 
Amb. 177. ; Atkinson v. Leonard, ubi 
supra. Whether the writ shall issue 
against a foreigner or person usually 
resident out of the jurisdiction, in re¬ 
spect of a demand which originated 
abroad,and is there msb\e,videPeame 
V. Lisle, Robertson v. Wilkie, and At¬ 
kinson V. Leonard, ubi supra. 
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Salk. 10. 5 jVIod. 
yO. Comb. 333. 
3 Salk. 204. 
Cases B. 11. 73. 
Holt 7. S. C. 


A count on the 
custom of tlic 
realm against a 
common carrier. 


PLEADINGS TO THE CASES. 


Fleas before our Lord the ICin^^ at We.stiTiiuster,,o/‘ 
the Term of Easter in the Seventh Year of the Reign 
of our Lord William the Third, now King of Eiii^- 
land, ^c. Roll. 

SIR JOHN DALSTON uivahisi JANSON. 

[3 Ld. Raym. Entries, 115. S. C.] 

Lyndon., “BE it remembered, That heretofore, to wit, 
to wit. “ in Hilar)/ term last past, before the lord tlie 
“ king, at Weslmmster, came Sir John Dalslon, kniglit and 
“ baronet, by John Prait his attorney, and brought into 
“ the court of our said lord the king, then there, his cer- 
“ tain bill against Joshua Janson, a common carrier, in 
“ the custody of the marshal, A'c., of a plea of trespass 
“ upon the case, and there arc pledges of prosecuting, to 
“ wit, John Roc and Richard Doe., which said bill follow- 
“ elh in those words, to wit, Z.07i/fo/i, to wit, John Dat- 
“ .fton, knight and baronet, complains of Joshua Jdnsou., 
“ a common carrier, in the custody of the marshal of 
“ the Marshalsca of our lord the king,.before the king 
“ himself being, for that, to wit, That whereas the saicl 
'•'•Joshua., on the 16th day of March, in Ihc! year of our 
“ Lord one,.thousand six hundred and ninety-three, and 
“ long before, and ever since, has been and still is a 
“ common carrier of.goods and chattels, and for his pro- 
“ fit used to bear and carry tire goods and chattels of all 
“ persons whatsoever requiring such carriage, from Wakc- 
'•'• field in the county of York to London, and from London 
“ aforesaid to Wakefield aforesaid, througlioulall the said 
“ time for the reward to be had for fc'ie same. And 
“ whereas hy the law and custom of this realm of Eng- 
“ land, every common carrier of goods and chattels, who 
“ receives goods and chattels so to be carried, is obliged 
“ to preserve and carry the same without any diminution 
“ or loss, so that by the default of such common carrier 
“ or his servant, no damage may any ways happen there- 
“ unto. And whereas the said Sir John, on the said six- 
“ teenth day of Mnr$h in the year of our Lord one thou- 
“ sand six hundred and ninety-three ahovesaid, at London 
“ aforesaid, to wit, in the parish of Saint Moj-y le Bozo in 
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■' the ward of Cheap, was possessed of the following goods 
“ and chattels, to wit, of one deal box, .and one hundred 
“ pieces of golden coin called guineas, of lawful English 

. , money, as of his proper goods and chattels: And the 
“ said Sir John being so possessed on the said sixteenth 
“■ dayof./Wfm7i one thousand six hundred and ninety-three 
“ aforesaid, at London aforesaid, to wit, in the parish and 
*' .ward aforesaid, delivered the said box with the said one 
•' hundred piece's of golden coin being in the same, to the 
“ said Joshua, to carry the same safely and securely for 
” liirc from London aforesaid to Wakefield aforesaid, in the 
county of York aforesaid, and there deliver the same to 
“ the aforesaid Sir John: And the aforesaid Joshua then 
and there received and had the said box, and the said 
one hundred pieces of gold in the same being, to carry 
and deliver in manner aforesaid: Nevertheless the said 
“ Joshua hath not at any time hitherto delivered the said 
“ box with'the said one hundred pieces of gold in the same 
‘‘ being, to the said Sir John, but the said box, and the said 
“ one hundred pieces of gold coin in the same being, aftcr- 
“ wards, to wit, on the seventeenth day of March in the 
“ year of our I^ord one thousand six hundred ninety and 

• “ three aforesaid, at London aforesaid, in the parisli and 
“ ward aforesaid, for want of the safe keeping thereof by 
‘‘ the said Joshua, were destroyed and lost. 

•• And whereas also, on the said sixteenth day of March 
in tlie year of our Lord one thousand six hundred ninety 
“ and three abovjsaid, at London aforesaid, to wit, in the 
•' parish and ward aforesaid, the said S'lv John was posscss- 
ed of tin* other goods following, to wit, of one deal box 
“ and one hundred pieces of golden coin caljlpd guineas, 

• “ of lawful English mojiey, as of his proper goods and chat- 
“ lels, and being so possessed, the sai^ Sir John afterwards, 
*• to wit, the same sixteenth day of March, in tlie year of 

our Lord one thousand six hundred ninety and three 
aforesaid, at I^midon aforesaid, in the parish and ward 
“ aforesaid, casually lost those goods and chattels out of 
‘‘ his hands and possession, which said goods and chattels 
“ afterwards, to wit, the same sixteenth day of March, in 
“ the y;par of our Lord one thousand six hundred ninety 
“ and three abovesaid, at London aforesaid, in the parish 
“ and \Vard aforesaid, by finding came to the hands and 
“ possession of the said Joshua: Yet the said Joshua, know- 
ing the goods and chattels last before-mentioned to be 
“ the proper goods and chattels of the said Sir John, and 

• “ to him the said Sir John of right to belong and apper- 
‘‘ tain, yet fraudulently contriving and intending craftily 
“ and subtilly to deceive and defraud the said Sir John, 
“ hath not yet delivered the goods and chattels last bcforc- 
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“ mentioned to the said Sir John^ although often request* 
“ ed, ^c.j but afterwards, to wit, the seventeenth day of 
“ March, in the year of our Lord one thousand six hun- 
“ dred ninety and three aforesaid, at London aforesaid, in 
“ the parish and ward aforesaid, converted and disposed 
“ of the goods and chattels last mentioned to the proper 
“ use and advantage of him the said Joshua, to the dam- 
r 705 3 “ of ®^td Sir John of one hundred and fifty pounds: 

“ And therefore he brings this suit, o 
Pica. “ And now at this day, to wit, Wednesday next after fif- 

“ teen days from the day of Easter in this same term, un- 
“ til which day the said Joshua had leave to imparl to the 
“ said bill, and then to answer, ^c. before the lord the 
“ king at Westminster, comes as well the said Sir John 
“ Dalsion, knight and baronet, by his attorney afofesaid, 
“ as the said Joshua by William Midgeley his attorney, and 
“ the said Joshua defends the force and injury when, &;c,, 
“ and saith that he is not thereof guilty. And of this he 
“ puts himself upon the country, and the said Sir John 
“ Dalsion does so likewise, ^c. Therefore let a jury come 
“ thereupon before the lord the king at Westminster, on 
“ Tuesday next after one month from the day of Easter, 
“ and who neither, iS^c., to recognize, S/c,, because as well, 
“ 8fc, The same day i^given to the said parties there, 


Pleas befm’e our Lady the Queen at Weatrainster, of 
the Term of St. Michael in the Second Tear of the 
Reign of our Lady Anne, now Queen of England, 
§*c. Roll39S.< 

• 

THE EARL OF BANBURY against WOODS 
AND HIS WIFE. 

o 

Salk. 5. 6 Mod. London, “ THOMAS Woods merchant, and Mary his 
Holt to wit. “ wife, were attached to answer Charles^ Ewcl of 

° « Banbury and Mary Countess of Banbury his wife, in a 

“ plea, why they took the said Countess, and her so 
“ taken detain, ^c. And whereupon the said Earl and 
“ Countess, by Richard Longford their attorney, complain, 
“ that the said Thomas Wood and Mary his wife, on the 
“ twentieth day of April, in the second year of the reign. 
“ of our Lady Anne, now Queen of England, 4^c., at 
“ London aforesaid, to wit, in the parish of St. Helen in 
“ the ward of Bishepsgate, the said countess took, and her 
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• •* so taken do yet hold and detain: Wherefore they say 
“ they are injured, and have damages to the value of ten 
“ thousand pounds: And they bring this suit, 

“ And the said Thomas Woods and Mary his wife, by Rich- 
“ ardAsh their attorney, come and crave oyer of the original 
“ writ dforesaid, and of the return of the same writ; and 
“ they are read to them in these words, to wit, Atine^ by 
“ the grace of God, of England, Scotland, France, and 
'•‘‘Treland, Queep, Defender of the Faith, 8/c., to the 
“ sherids of London, greeting: Whereas we have often- 
“ times commanded you, that you should justly and with- 
“ out delay replevy Mary the wife of Charles Earl of Dan- 
“ bury, whom Thomas Woods merchant, and Mary his 
“ wife took, and her so taken do detain, as it is said, un- 
“ Icsa she was taken by the special command of us, or of 
“ our Chief Justice, or for the death of any person, or for 
“ our forest, or for any other guilt, wherefore accord- 
“ ing to the custom of Englayid, she is not repleviable, 

lest we should further hear claim thereof for defect of 
“justice; or that you would signify to us the cause why 
“ you would not or could not execute our mandate for- 
“ riierly to you thereupon directed: And you despising 
“ our said precepts, as we have been informed, have not 
“ hitherto taken care to replevy the said Mary tlic wife of 
“ the said earl, or to signify unto* us the cause why you 
“ would not or could not do it; in manifest contempt of 
“ us and our mandates, and to the great damage and 
“ grievance of them the said earl and countess, whereat 
“ we very much’wonder arul are moved. Still we com- 
“ mand and firmly enjoin you, that you replevy the said 
“ Mary the wife of the said ea^l, according to the tenor 
“ of our said mandates to you before dire^cd for that 
“ purpose, or that yob yourselves be before us from the 
“ day of Si. Michael in one month, wheresoever we shall 
“ then be in England, to show why our said mandates so 
“ often to you directed, you have contemptuously refused 
“ to execute. And have you there this writ. Witness our- 
“ self at Westminster, the twenty-second day of June in 
“ the second yfear of our reign (Cobsar). By virtue of 
“ this writ to us directed, we do certify that no other 
“ wriFor mandate of our said lady the queen, of reple- 
“ vying the within-named Mary the wife of Charles Earl 
“ of Banbury, whom the within-named Thomas Woods 
“ and Mary his wife have taken, and her so taken do de- 
“ tain, as within specified, than the writ of pluries replevin 
“ of the said Mary> the wife of Charles Earl of Banbury, 
“ came to our hands, or was delivered to us. And fur- 
“ ther we do certify to the said lady the queen, that the 
“ said Mary, the wife of Cka tes Earl of Banbury, is re- 
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“ moved afar oflf to places to us unknown, by tlic said 
“ Thomas Woods and Mar^ his wife, wherefore we cannot 
“ replevy the said Mary the wife of the said Charles Earl 
“ of Banbury, as we are within commanded. The answer 
“ of Sir Gilbert Heatficole and Joseph Wolfe, Esquire, 
“ sheriffs. 

“ Which being read and heard, the said Thomas Woods 
“ and Mary his wife demand judgment of the said writ, 
“ because they say that by the form of the statute the ad- 
“ dition of the village, or hamlet, or place, and county, of 
“ the residence of the said Thomas ought to be contained 
“ in the said original writ of the said Charles biUrl of Ban- 
“ bury, and Mary Countess of Banbury his wife: And this 
“ they are ready to verify. Wherefore because such ad- 
“ dition is not contained in the said writ, the said Thomas 
“ and Mary pray judgment of the said writ, and that the 
“ said writ be quashed, 

“ And the said Charles Earl of Banbury, and the said 
Mary Countess of Banbury his wife, say, that notwitli- 
“ standing any matter by the said Thomas and Mary his 
“ wife above pleaded in abatement of the writ, the writ 
“ of the said carl and countess ought not to be quashed, 
“ because they say that the plea aforesaid, by the said 
“ Thomas and Mary his^wife pleaded in manner and form 
“ aforesaid, and the matter in the same contained, are not 
“ sufficient in law to quash the said writ of them the said 
“ earl and countess. To which said plea they the same 
“ carl and countess need no<, neitlier arc they in any inan- 
“ ner bound by the law of the land to answer; and this 
“ they are ready to verify; wticrefore for wan| of a suffi- 
“ cient plea in behalf of them the said Thomas and Mary 
“ his wife, ftiey the said earl and countess demand judg- 
“ ment, and that the writ of them (he said carl and coun- 
“ may be adjudged good, and that the said Thomas and 
“ Mary may further answer to the said writ, 

“ And the said Thomas Woods and Mary his wife say, 
that the said plea by them the said Thomas and Mary in 
“ manner and form aforesaid pleaded, and the matter 
“ therein contained, are good and sufficient in the law to 
quash the said writ of them the said earl and countess, 
“ which said plea and the matter therein contained, they 
“ thfe said Thomas and Mary arc ready to verify, as the 
^ Court, ^c. And because the said earl and countess have 
“ not answered to the said plea, nor have hitherto any 
“ ways gainsaid it, they the said Thomas and Mary, as be- 
“ fore, pray judgment of the aforesaid writ, and that the 
same writ be quashed, 

“ But because the Court of the said lady the queen now 
“ tere, is not yet advised of giving their judgment of and 
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^ concerning the premises, day is therefore given to the 

“ said parties before the lady the queen, 4 intil.where- 

“ soever, of hearing their judgment of and concern- 
“ ing the said premises, because the Court of the said la- 
“ dy the queen now here, is not yet thereof, 


Pleas before our Ijody the Queen at Westminster, of. 
the Term of St. Michael in the First Fear of the 
Reign of our Lady Am\e, now Queen of England, 
RoU 344. 
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HAYWOOD against DAVIES AND OTHERS. 


Middlesex, “ BE it remembered. That on Friday next Far. 104. Salk. 

to wit. “ after three weeks from the day of St. Mi- *"’• 

“ chael in this same term, before the lady the queen at 
“ Westminster, comes Rebecca Haywood by William Smyth 
“ her attorney, and brings into the court of the said lady 
“ the queen now here her certain bill against Margaret 
“ Davis, otherwise Davison, and Mary Bonner in custody 
“ of^the marshal, S/c., of a plea of trespass, and there are 
“ pledges of prosecuting, namely John Doe and Richard 
“ Roc, which said bill followcth in these words, that is to 
“ say, Middlesex,* to wit, Rebecca Haywood complains of ^reaSgwden- 
“ Margaret Davis, otherwise Davison, and Mary Bonner teringofthe 
“ in tlie custody of the marshal of the Marshalsea of our 
lady the queen, before the queen herself Infing, for that disturbing the 
“ they the same Mai^aret and Mary, on the first day of possession. 

“ October, in the first year of the rei^n of our lady Anne, 

“ now Queen of England, ^c., with force and arms, S/c., 
the close and court-yard of the said Rebecca in the parish 
“ of Stebunheath^ otherwise Stepney, in the county of Mid- 
“ dlesex aforesiiid, broke and entered, and her the said Re- 
“ becca, in the quiet use and occupation of the said close 
“ and court-yard, did then and there disturb and hinder; * 

“ and fi.Iso for that they the same Margaret and Mary af- 
“ terwards, to wit, the day and year aforesaid, with force 
“ and arms, (S^c., another close and court-yard of the 
“ same Rebecca, in the parish and county aforesaid, did 
“ break and enter, and five hundred pails of water and 
“ other water of tlfe same Rebecca, to the value of twenty 
“ shillings, from and out of a certain fountain of her the 
“ same Rebecca, in the parish and county aforesaid being, 

“ without the licence of her the saidand against 
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“ her will, from and out of the fountain aforesaid, then 
“ and there did‘take and carry away; and also for that 
“ they the same Maigaret and Mary afterwards, to wit, 
“ the san\p day and year last abovesaid, with force and 
“ arms, a great quantity of dirt, soil, and water, in and 
“ upon the land and another court-yard of the same Rehec- 
“ ca in the parish and county aforesaid, did then and there 
“ put, place, pour out, and cast forth, and other enormities 
“ to the same Rebecca did then and there commit, against 
“ the peace of our said lady the queen that now is, and to 
“ the damage of her the said Rebecca thirty and nine shil- 
“ lings: And therefore she brings this suit, <^c. 

“ And the said Margaret and Mary in their proper per* 
“ sons come and defend the force and injury, <^c. and pray 
“judgment of the said bill of her the said Rebecca, and 
“ that the same bill may be quashed, because they say 
“ that the close and court-yard, and also the places in which 
the said trespasses are supposed to be done, are, and at 
“ the same time when, were one acre of land, and that 
“ the said Rebecca at the same time when, <^c. had nothing 
“ in the same acre of land, unless together and undivi- 
“ dedly with the said Mary Bonner, who is in full life at 
“ the parish of Stepney in the county of Middlesex: And 
“ this they are read)* to verify. Wherefore they pray* 
“ judgment of the said bill, and that the same bill may be 
“ quashed, 

“ And the said Rebecca saith, that the aforesaid bill of 
“ her the said Rebecca, for the reason bc^re alleged, ought 
“ not to be quashed, because she saith she, at the several 
“ times the several trespasses aforesaid are supposed to be 
“ committa^d, was sole seised of the said close and court- 
“ yard in the declaration of her thq said Rebecca first men- 
“ tiofied, and also o^ the said close and court-yard in the 
“ declaration aforesaid of her the said Rebecca secondly 
“ mentioned, and of the aforesaid fountain in that declara- 
“ tion in like manner mentioned, and also of the third 
“ court-yard in the said declaration of the said Rebecca 
“ thirdly mentioned, and that the aforesaid Mar^rel and 
“ Mary, at the said several times when, &;c. did commit the 
“ several trespasses aforesaid, as the said Rebebca,.hy her 
“ said declaration above complains against them; without 
“ that, that the said Mary Bonner at the respective times 
“ aforesaid, or any of them,liad any thing in the said pre- 
“ raises, or any of them: And she prayeth that this maybe 
“ inquired by the country. 

“ And the said Margaret Davis, otherwise Davison, 
“ and Mary Bonner say, that the plea aforesaid by her 
^ the said Rebecca Haywood, in manner and form above 
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** by their said replication pleaded, and the matter in the 
same contained, are not sufficient in la,w to compel them 
“ the said Margaret and Mary to answer the bill of her the 
“ said Rebecca^ to which said plea they the same Margaret 
“ and Mary need not, neither by the law of tile land are 
“ they bound in any manner to answer: And this they are 
“ ready to verify. Wherefore for want of a sufficient re- 
plication of the said Rebecca in this behalf, they the said 
“ Margaret and -Mary as before pray judgment of the said 
“ bill of her the said Rebecca^ and that the same bill may 
“ be quashed. And for causes of demurrer in law in this 
“ behalf, according to the form of the statute in such case 
“ lately made and provided, the said Margaret and Mary 
“ here shew to the Court these causes following; For that 
“ the said plea of her the said Rebecca is double, uncer- 
“ tain, and wants form, and concludes to the country. 

“ And the said Rebecca Haywood saith, that the plea 
“ aforesaid, by her the said Rebecca in manner and form 
“ aforesaid in her replication above pleaded, and the mat- 
“ ter in the same contained, are good and sufficient in law 
“ to compel them the said Margaret Davis and Mary Bon- 
“ ner to answer the bill aforesaid of her the said Rebecca; 
“ which said plea, and the matter in the same contained, 
“ the same Rebecca is prepared to .verify and prove as the 
“ Court, &rc. And because the said Margaret and Mary 
“ have not answered that plea, nor have hitherto in any- 
“ wise contradicted it, the same Rebecca prays judgment; 
“ and that the said Margaret and Mary may further answer 
“ the said bill of her the said Rebecca^ &^c. But because 
“ the CoHrt of our said lady the queen now here, are not 
“ yet advised of giving their judgment of and concerning 
“ the premises, a day therefore is given to ihe saidjpar- 
“ ties before our lady the queen at Westminster until Tues- 
“ day next after eight days from the day of Su Martin^ for 
“ hearing their judgment of and concerning the premises, 
“ for that the Court of our said lady the queen now here is 
“ not yet therebf, 
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Pleas hefire owe Lady the Queen at Westminster, in 
the Term of Saint Michad in the Fifth Year of the 
Reis^n /)f our Lady Aime, now Queen of Great Bri¬ 
tain, ^c. Moll 439. 

STROUD against LADY GERRARD. 

Middlesex, “ BE it remembered, That* on Wednesday 
to wit. “ next after three weeks from the day of 
“ Saint Michael in this same term, before our lady the 
“ queen at Westminster, cometh Thomas Stroud by Daniel 
“ Brown his attorney, and produceth in the court of our 
“ lady the queen that now is here his certain bill against 
“ the lady [or dame] Elizabeth Gerrard, otherwise Gar- 
“ retl, in the custody of the marslial, of a plea of 
“ trespass upon the case, and there are pledges of prose- 
“ cuting, to wit, John Doc and Richard Roc, which said 
“ bill followeth in these words, to wit, Middlesex, to wit, 
“ Thomas Stroud complains of the lady Elizabeth Gerrard, 
“ otherwise Garrett, in the custody of the marshal of the 
“ Marshalsea of our lady the queen before the queen her- 
“ self being; for that, to wit, that whereas the said 
“ Elizabeth on the lOth day of October in the fifth year 
“ of the reign of our lady Anne, now queen of England, 
“ Stfc. at the parish of Si. Clement Danes in the county ol' 
“ Middlesex aforesaid, was indebted to the said Thomas in 
“ fifteen pounds of lawful English money, as well for 
“ divers mason’s works by him the said lliomas for the 
“ aforesaid Elizabeth at the special instance and*request of 
the said Biizabeth before then made and performed, as 
“ for stone and other materials and necessaries in and 
“ about the doing aad performing the said works used 
‘‘ and employed by him the Said Thomas, at the like in- 
“ stance and request of the said Elizabeth found and pro- 
“ vided; and being so thereupon indebted, she the same 
“ Elizabeth in consideratiou thereof undertook, and did 
“ then and there faithfully promise the sftid Thomas that 
“ she the said Elizabeth, when thereafter required so to 
“ do, would well and faithfully pay and satisfy thfc said 
“ fifteen pounds to the said Thomas: And whereas also 
“ the said Thomas, afterwards, to wit, the same day and 
“ year abovementioned, at the parish aforesaid in the 
“ county aforesaid, at the like instance and request of the 
“ same Elizabeth had done and performed for the afore- 
“ said Elizabeth divers other mason’s works, and had 
found and provided and used stones and other materials 
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“ and things necessary in and about the doing and per- 
“ forming of the said works last mentioned; the said Eliz- 
“ abeth in consideration thereof, afterwards, to wit, the 
“ same day and year aforesaid, at the parish aforesaid in 
“ the county aforesaid, undertook, and then nnd there 
“ faithfully promised the said Thomas, that she the same 
“ Elizabeth would well and truly pay and satisfy to the 
“ said Thomas, when she should afterwards be requested 
“ the same, as w/:ll so much money as the same Thomas 
“ should reasonably deserve to have for the said other 
mason’s works last mentioned, at the lime of the doing 
“ and performing the same, as also so much money as the 
“ aforesaid stones and other materials and things ncces- 
“ sary last mentioned, at the time of the finding and pro- 
“ vidi'ng of the same were reasonably w^rth: And the said 
“ Thomas in fact saith, that he the said Thomas, for the 
“ said mason’s works last mentioned, at the time of doing 
“ and performing the same, reasonably deserved to have 
“ other fifteen pounds of like lawful English money; and 
that the said stones and other materials and things ne- 
“ cessary last mentioned at the time of the finding and 
“ providing of them were reasonably worth other fifteen 
“ pounds of like lawful English money, to wit, at the pa- 
“ rish aforesaid in the county aforesaid, of which the said 
“ Elizabeth then and there had nofice: And whereas also 
“ thq said Elizabeth, afterwards, to wit, the same day and 
“ year abovesaid, at the parish aforesaid in the said county, 
‘‘ was indebted to the said Thomas in other fifteen pounds 
of like lawful English moaey, as well for other mason’s 
“ work fo^^the said Elizabeth, by the same Thomas, at the 
“ like special instance and request of the same Elizabeth, 
before that time wrought and done, as for ifivers mate- 
“ rials and things necessary, used in and about the same 
“ work by the aforesaid Thomas, at the like instance and 
“ request of the said Elizabeth, before then bought, found, 
“ and provided, as for divers sums of money, for the said 
“ Elizabeth, by the same Thomas, at the like instance and 
“ request of her the said Elizabeth, before that time laid 
“ out and disbursed; and being so indebted to the said 
“ Elizabeth afterwards, to wit, the day and year aforesaid, 
“ at the parish aforesaid in the county aforesaid, in consi- 
“ deration thereof undertook, and then and there did faith- 
“ fully promise the said Thomas, tliat she the same Elizabeth 
‘‘ would well and faithfully pay and satisfy the said last- 
“ mentioned fifteen pounds to the aforesaid Thomas, when 
“ she should be thereunto afterwards requested: And 
whereas also the said Elizabeth afterwards, to wit, the 
** same.day and year above mentioned, at the parish afore- 
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^ said the coitnty aforesaid, in consideration that the said' 
“ Thomas, dX the, like special Instance and request of the 
“ said Elizabeik, had wrought and done for the same Eliza- 
“ beth other work belonging to a mason, [or mason’s work,] 
“ took updh herself, and then and there did faithfully pro- 
“ mise the said Thoims, that she the same Elizabeth would 

well and truly pay and satisfy twenty pounds of the like’ 
“ lawful money of ijng-/a»d,for the said last mentioned work 
“ by the same Thomas for the said Elizabel^. so wrought and 
“ done as aforesaid, to the same 77iomas,when thereunto af- 
“ ter required: Yet the said Elizabeth her several promises 

and assumptions aforesaid in nowise regarding, but con- 
“ triving and fraudulently intending the same Thomas in 
“ this behalf craftily and subtilly to deceive and defraud, 
“ the aforesaid several sums of money, or any part thereof^ 
“ hath not yet paid to the said Thomas, (although the said 
“ Elizabeth by the said Thomas afterwards, to wit, the 
“ twelfth day of October in the fifth year aforesaid, at the 
“ parish aforesaid, in the county aforesaid, and oftentimes 
“ afterwards, was required so to do,) but hath hitherto al- 
“ together refused, and still doth refuse to pay him the 
“ same. Wherefore the said Thomas saith that he is in- 
“jured, and hath damage to the value of sixty pounds; 
“ And therefore he brings this suit, Vc. 

“ And the Lady Honor- Gerrard, against whom the aforc- 
“ said Thomas exhibited his bill by the name of the Lady 
“ Elizabeth Gerrard, otherwise Garret, in her proper per- 
“ son comes and defends the force and injury, and 
“ prays judgment of the said bill, becadse she saith that 
“ she was baptized by the name of Honor, to jvit, at the 
“ parish of St. Clements Danes aforesaid, and by the same 
“ name hatn been always from her baptism to this time 
“ known and called ; without thal, she the said llonor 
“ now is, or ever wd's knowm or called by the name of 
“ Elizabeth, as by the bill aforesaid is above sup])oscd: 
“ And this she is prepared to verify: Wherefore she prays 
“judgment of the aforesaid bill, and Itfat the said bill 
“ may be quashed. 

“ And the said Thomas Stroud prays a day to imparle to 
“ the plea aforesaid; and it is granted to him, dec. And here- 
“ upon a day is given to the said parties before our Lady 
“ the queen at Westminster, until Thursday next after eight 
“ days from the day of St. Hilary, that is to say, for the 
“ aforesaid Thomas to imparle to the aforesaid plea, and 
“ then to reply, <^c. At which day before our Lady the 
“ queen at Westminster came as well the" said Thomas Stroud 
“ by his attorney aforesaid, as the said defendant in her 
“ proper person; and the said Thomas prays a further day 
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“ to imparle to the aforesaid plea; and it Is granted to 
“ him, ^c ,; and upon this a further day given to the said 
“ parties before our lady the queen at Westminster^ until 
Wednesday next after fifteen days from the day of Easter^ 

“ that is to say, for the said Thomas to innpaHe to the 
“aforesaid plea, and then to reply, <Src, At which day, Replication by 
“ before the lady the queen at Westminster^ cometh as well rtle defend- 
“ the said Thomas Stroud by his attorney aforesaid, as the ant put in bail 
“ aforesaid defendant in her proper person: And tlie said the name of 
“ Thomas saith, that the said I^ady Gerrard, otherwise 
“ Garret^ the person against whom the said Thomas ex- * 

“ hibited the said bill by the name of Lady Elizabeth Ger- 
■“ rat'd, otherwise Garret, to his aforesaid plea ought not to 
“ be admitted to quash tlie said hill of the said Thomas, 

“ because he saitli that she the said Lady Gerrard, other- 
“ wise Garret, the person against whom the said Thomas, 

“ in the term of St. Michael last past, exhibited his said 
“ bill by the name of the Lady Elizabeth Gerrard, other- 
“ wise Garret, in lids said term of St. Michael, put in com- 
raon bail in court here, at the suit of the said Thomas, 

“ ill the pica aforesaid, by the name of Lady Elizabeth 
“ Garret, as by the record tliereof remaining in the same 
“ court of our said lady the queen before the queen her- 
“ self at Wfsiminsier more fully apjjearcth: And this he is 
“prepared to verily by the said record: Wherefore he 
pr.'.ycth judgment if the said Lady Gerrard, otherwise 
“ Garret, the person against whom the same Thomas ex- 
“ hiliited his saic^bill by the name of Lady Elizabeth Gcr- 
“ rat'd, oiherwise Garret, ought to be admitted to her said 
“ plea to tJie quashing of his said bill against the said re- 
“ cord, S/e. ^ 

“ And the aforesaid Honor Gerrard, against whom the Demurrer. 

“ aforesaid Thomas exhibited his bill aforesaid by the name 
“ of Lady Elizabeth Gerrard, otherwise Garret, saith, that 
“ the aforesaid plea by the said Thomas in manner and 
“ form aforesaid above in his replication pleaded, and the £ 714 ]]•’ 
“ matter in the same contained, arc not sufficient in law 
“ to compel herj;hc said Honor to answer the said bill of 
“ him the said Thomas: To which said plea she the same 
“ Honor need not, nor is by the law of the land obliged in • 

“ any manner to answer: And this she is ready to verify: 

“ Wherefore for default of a sufficient replication in this 
“ behalf, she the said Honor,\s before, prays judgment of 
“ the said bill, and that the same bill may be quashed, (S'‘C. 

“ And the said Thoptm saith, that the said plea by the said Joinder. > 

“ Thomas in manner and form aforesaid above in his re- 
“ plication pleaded, and the matter therein contained, are 
“ good and sufficient in law to compel the said Eliraheth 
to answer to the aforesaid bill of the said Thomas there- 
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“ upon against the said Elizabeth: Which said plea, and 
“ the matter in the same contained, the said Thomas is 
“ prepared to verify and prove, as the Court, And 
“ because the said Elizabeth hath not answered, nor hath . 
“ hithertoSn anywise contradicted it, he the same Thomas, 

“ as before, prayeth judgment, and that the said Elizabeth 
“ bo compelled to answer to the aforesaid bill of the said 
“ Thomas, ^c. But because the Court of our said lajiy 
“ the queen now here are not advised of giving their judg- 
“ ment of and concerning the premises, day therefore is 
. ‘ ‘given to the aforesaid parties before our lady the queen 
“ at Westminster, until .... day next after ........ of 

“ hearing their judgment of and concerning the said pre- 
“ mises; for that the Court of our said lady tlie queen now 
“ here is not yet thereof, 
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Somerset, “©E it remembered, That heretofore, to wit, 
to wit. “ in the term of St. Miehael last past, before * 
“ the lord the king tat Westminster, came Timothy John- 
“ son by Philip Hodges his attorney, and brought into the 
“ court of our said lord the king then there, his certain 
“ bill against John Long, in the custody lof the marshal, 

“ &/C., of a plea of trespass upon the case, and there arc 
“ pledges of prosecuting, to wit, John Doe and Richard 
“ Roe, which said bill followeth in these words, to wit, 

“ Somerset, to wit, Timothy Johnson complains oT John 
“ Long, in the custody of the marshal of the Marshalsea 
“ of the lord the king that new is, before the king himself 
“ being, for that, to wit. That whereas the said Timothy, 

“ on the twenty-first day of April in tlie eighth year of the 
“ reign of our Lord William the Third* now King of Eng- 
“ land, S/c., and ever after*to this time, was possessed and 
“ still is possessed of a certain ancient work-house, situate 
“ and being in the parish of Whatley in the county afore- 
** said, in which work-house on the same twenty-first day 
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*• of April in the eighth year aforesaid, and from lime 
“ whereof the memory of man is not to the contrary, there 
“ was a certain ancient window in the west part of the 
“ same work-house, through which a very wholesome air 
“ and a.chearing light entered and came in, and used and 
was accustomed to enter and come in on the same twcn- 
“ ty-first day of April in the eighth year aforesaid, and for 
“•all the time aforesaid, to the great benefit and advantage 
“ of the occupicfs of the said work-house: And whereas 
“ the said JoAn on the first day of April in the eighth year 
“ aforesaid, and always afterwards to this time, had been 
‘‘ possessed, and doth still remain possessed of a certain 
“ parcel of land, with the appurtenances, situate, lying, 
“ and, being in the parish of Whatley aforesaid in the coun- 
“ ty aforesaid, lying contiguous to the aforesaid work- 
“ house, and being so possessed thereof, the said Joi^n con- 
“ Iriving apd fraudulently intending many ways to burthen 
and oppress the said T'imothy^ and altogether to deprive 
“ him the said Timothy of the air and light which into the 
“ work-house aforesaid through the window aforesaid 
“ used and was accustomed to enter and come in, and to 
“ stop up the aforesaid work-house with horrid darkness, 
“ and altogether to deprive the said of the use and 

“ advantage of the said work-hoase, on the first day of 
“ April in the eighth year aforesaid, at Whatley aforesaid, 
in the county aforesaid, erected and built anew a cer¬ 
tain wall upon the said parcel of land of the said John, 
so near the said work-house, that by the same erection of 
the wall aforesaid, the said window on the said twenty- 
first day'of April, and always after, to the day of exhibit¬ 
ing this bill, to wit, the twenty-third day of October in the 
ninth year of the reign of our said lord the now king, was 
very much stopped up and darkened, whereby the same 
Timothy totally lost and was deprived of the whole advan¬ 
tage and casement of the said window, and the comfort 
and wholesomencss of the air and light which used to en- 
“ ter and come in and upon tlie said window as aforesaid, 
“ and the whole use and profit of the said work-house 
“ from the said twenty-first day of April in the eighth year 
“ afor<isaid, to the aforesaid twenty-third day of October in 
“ the ninth year aforesaid: Wherefore the said Thomas 
“ saith, that he is prejudiced.and damnified to the value of 
“ forty pounds: And thereupon he brings this suit, ^c. 

“ And now at this day, to wit, Friday next after the 
morrow of the Holy Trinity in this same term, until 
“ wHich day the said John Long had leave to imparle to 
“ the said bill, and then to answer, Hfc, before our lord 
“ the king at Westminster comes as well the said Timothy 
“ by his attorney aforesaid, as the said /oAn \>y Jacob Long 
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*• his altonicyj and the said John defends the force and in* 
“jury, when, <!vt. And saith that the said ought 

“ not to have or maintain his said action thereupon against 
“ hin», because he saith that the aforesaid Timothy hereto- > 
“ fore, to wit, in Easter term in the eighth year of the reign 
“ of our said lord the king, that now is, in the court of the 
“ said lord the king, before the king himself here, to wit, 
“ at Westminster, in tlie county of AhVW/c5r.i’, impleaded the 
“ same John Long in a certain plea of trespass upon the 
“ case, declaring against him, That whereas the same 
“ Timothy on the tenth day of October in the seventh year 
“ of the reign of our lord the king that ruov is, and always 
“ afterwards until that time, had been, and then was pos- 
“ sessed of a certain ancient work-house., situate and^being 
“ in the parish of Whatley in the county aforesaid, and that 
in that work-house on the same tenth day of Ovloher in 
“ the seventh year abovesaid, and from time whereof the 
“ memory of man was not then to the contrary, there was a 
“ certain ancient window in the west part of the said work- 
“ house, and that through the same window the most 
“ wholesome air and light entered and came in on the same 
“ tenth day of October in the seventh year aforesaid, and 
“ for the whole lime abovesaid entered and came in, 
“ and was used and aecustomecl to enter and come in, to 
“ the great benefit and advantage of the oicujiici s of the 
“said work-house; and that the said John on the. said 


“ tenth day of October in the seventh year aforesaid, and 
“ always afterwards until that time, hacj been possessed, 
“ and then was possessed of d certain parcel of land with 
“ the appurtenances, situate, lying, and being i.i the par- 
“ ish of Wlmtley in the county^ aforesaid, lying contiguous- 
ly to the aforesaid work-house; and being so possessed 
“ thereof, the said John contriving and fraudulently intend- 
“ ingmany w'ays to burden and oppress the said Timothy^ 
“ and altogether deprive him the said Timothy of the air 
“ and light which used and was accustom^ed to come and 
“ enter into the said work-house through the window afore- 
“ said, and to stop up the work-house afoaesaid with terri- 
“ ble darkness, and wholly to deprive l-hc said Timothy of 
“ the use and advantage of the said work-house, -on the 
“ said tenth day of October in the seventh year aforesaid, at 
“ Whatley aforesaid in the .county aforesaid, did newly 
erect and build a certain wall upon the said parcel of 
“land of him the said John, so near Ihe said work-house 
“ that by the same erection of the w'all aforesaid, the afore- 
“ said window', on the said tenth day of October, ana al- 
ways afterwards until the twentieth day of April in the 
£ 717 3 “ eighth year of the reign of the now king, was very much 

“ stopped up and darkened, whereby the said Timothy (o- 
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“ tally lost and was deprived of the whole advantage and 
“casement of the said window, and .the comfort and 
“ wholesomeness of the air and light, which in and through 
“ the said window aforesaid was accustomed to enter and 
“ come, in, and tlie whole use and profit of the'said work- 
“ house from the said tenth day of October in the seventh 
“ year aforesaid, unto the said twentieth day of April in the 
“.eighth year aforesaid: Wherefore the said Timothy then 
“ said that he was injured, and had received damage to 
“ the value of forty pounds. And thereupon he then 
“ brought his suit, ^c. And there were such 
“ thereupon in the same court here, to wit, at 
“ aforesaid,after that the said John had there pleaded thcre- 
“ unto, that he was not thereof guilty, and by a certain ju- 
“ ry of the country had been thereof found guilty, That 
“ aflerwards, to wit, in the term of St. Michael then next 
“ following, by the same court here, it was considered, 

“ that the* said Timothy should recover against the said 
“ John fourteen pounds for his damages which he had sus- 
“ tained as well by occasion of the premises in the same 
“ record mentioned, as for his costs and damages by him 
“ About his suit in that behalf laid out, as by the record 
“ thereof remaining in the same court here, to wit, at West- 
“ minster aforesaid, more fully ajjpears. And the same 
“ John further saith, that the aforesaid work-house, win- 
“ dew, erection, and building of the wall aforesaid, in the 
said recited record mentioned, and the aforesaid work- 
“ house, window, erection, and building of the wall afore- 
“ said, in the bill of the saicl* Timothy against him the said 
“ John .L(;ng now exhibited and abovernentioned and ex- 
“ pressed, arc the same work-house, vvindcuv, erection, 

“ and building of the ^all, and not other nor dill’erent; and 
that the aforesaid Timothy in thc^ above recited record 
“ named plaintiff, and the aforesaid Timothy above in tl^e 
“ said bill named plaintiff, are one and the same person, 

“ and not another nor different; and that the aforesaid 
‘‘ John in the said recited record named defendant, and 
‘‘ the aforesaid John in the said bill above named defend- 
‘‘ ant, are one and the same person, and not another nor 
“ different: And this he is ready to verify. Whereupon • 

“ he prays judgment if the aforesaid Timothy ought to have 
“ or rnaintain his said action against him, «^c. 

“ And the said Timothy saith, that he, notwithstanding Dcmanei. 
“ any matter by the said John above in pleading alleged, 

“ ought not to be^precluded from having his said action 
“'tWfereupon against him the said John; because he saith, 

“ that the plea aforesaid by the said John in manner and 
“ form aforesaid above pleaded, and the matter therein 
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“ contained, are not sufficient in the law to preclude the 
“ same Timothy from having his said action thereupon 
“ against the said John; to which said plea he the same 
“ Timothy hath no necessity, neither by the law of the • 
“ land is bound in any mannerr to answer: And this he is 
“ ready to verify. Whereupon for default of a sufficient 
“ answer in this behalf, the same Timothy prays judgment, 

“ and his damages by occasion of the premises aforesaid 
“ to be to him adjudged, &rc» *» 

“ And the aforesaid John saith, that the said plea by 
* him the said JoAn, in manner and form aforesaid above 
“ pleaded, and the matter in the same contained, arc good 
“ and sufficient in the law to preclude the said Timothy 
“ from having his said action thereupon against him the 
“ said John^ which said plea, and the matter in the same 
“ contained, he the same John is ready to verify and prove 
“ as the Court, ^c. And because the said Timothy hath 
“ not answered to the said plea, nor hitherto any ways 
‘‘ contradicted it, he the said JoAn, as before, prays judg- 
“ ment, and that the said Iwwlhy be debarred of having 
“ his said action against him the said John. But because 
‘‘ the Court of the said lord tlie king now here are not yet 
“ advised of giving their judgment in and concerning the 
“ promises, a day is thereupon given to the parties aforc- 
“ said, before the said lord the king at Westminster, until 
“ Wednesday next after eight days from the day of St.'Mar- 
“ tin, of hearing their judgment therein, for that the Court 
“ of the said lord the king now here is npt yet thereujion, 

“ t^c. At which day, before‘the loid the king at Westmin- 
“ sfer, come the said parties by their said attortiies; upon 
“ which alHmd singular the premises being seen, and by 
“ the Court of the lord the king n«>w here more fully un- • 
“ derstood, and matjne deliberation thereupon had, it 
“ seems to the Court of the lord the king here, that the 
“ plea aforesaid by said John, in manner and form afore- 
“ said above pleaded, and the matter in tl^e same contain* 

“ ed, are good and sufficient in law to debar the said Tim- 
“ othy from having his said action against the said John. 

“■ Therefore it is considered, that the said Timothy take 
“ nothing by his said bill, but that he for his false com- 
“ plaint be thereupon in mercy, <Src., and that the said John 
“ go then without a day, «S/-c. , And it is further considered, 

“ that the aforesaid John recover against the said Timothy 
“ six pounds and ten shillings for his costs and charges in 
and about his defence in this behalf sustained, adjudged 
by the Court of the said* lord the king now here, "to me • 
said John, by his assent, according to the form of the 
“ statute in such case made and provided; and that the 
‘‘ aforesaidhave execution thereof.” 
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Pleas before our Lord the and our Lady the 
Queen at Westminster, of the TermofPmiex in the 
SecQnd year of the Meign of our Lord William and 
our Lady Mary, now King and Queen of Rnglaml, 
Roll 43. 

PAYNE against PARTRIDGE AND ANOTHER. 

[3 Ld. Raym. Entries 439. S. C.] 

Cambridgeshire, “ BE it remembered, That heretofore, 
to wit. “ to wit, in the term of St. Michael last 
“ past, before our lord the king and our lady the queen at 
‘‘ Westminster, came Isaac Payne, by Humphrey Ambler his 
“ attorney,, and brought into the court of our said lord tlie 
“ king and lady the queen, then there, his certain bill 
‘‘ against Edward Partridge, Esq. and IVilliam Boulter, in 
the custody of the marshal, of a plea of trespass 
upon the case; and there are pledges of prosecuting, to 
wit, John Doe and Richard Roe, which said bill followeth 
‘‘ in these words, that is to say, Cambridgeshire, to wit, 
‘‘ Isaac Payne complains of EdwSrd Partridge, Esq. and 
“ William Boulter, in the custody of the marshal of the 
Mdrshalsca of our lord the king and lady the queen, bc- 
•'* fore the said king and queen being, for that, to wit, 
“ that whereas the village of Littkport within the isle of 
“ Ely in the county aforesaid, is, and from all the time 
“ whereof*the memory of man is not to the contrary, was 
“ an ancient village, and whereas within the^said village 
“ of Littleport aforesaid there is, and for all the said time 
“ was, an ancient river called Wilndy river, and upon the 
“ same river, and across the same from the whole time 
“ abovesaid, there was an ancient passage [or ferry] at 
the north-east.side of the same village of Littleport, near 
“ the end of a lane called Ferry-lane, leading from the vil- 
“ lage of Littlepdrt aforesaid to the said river, for the pass- 
“ ing and carrying over of the subjects of this realm of 
Euglhnd, desiring to pass over and beyond the said river, 
“ to wit, from a certain place called the Ferry-lane, from 
“ the north-east part thereof *10 a certain place called Ad- 
“ venturous Bank from the north-cast part of the same river 
“ overthwart that river, either forward or backward, at 
‘‘Bje^ will, for thd passing over and transporting of their 
horses, mares, and geldings, which said passing over and 
“ transporting from the whole time abovesaid until of late, 
“ to wit, the first day of May in the fifteenth year of our 
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“ lord Charles the Second, late King of England^ were 
“ had and performed in u feri^-hoat there kept by the 
“ proprietors and occupiers of the said passage [or ferry]; 

“ and the proprietors, occupiers, and keepers of the said ' 
“ passage [or ferry] and ferry-boat for the time being, tor 
“ the better keeping and maintaining the same, from the 
“ whole time aforesaid, took, and were accustomed to take, 

“ of the said subjects of this realm of England^ so to be 
“ passed and transported over and bcyoifJ the said river, 

“ to wit, from the aforesaid place called the Fcrry-tanc to 
the aforesaid place called Adventurmis Bank^ across the 
“ said river, (other than of the inhabitants of the said vil- 
“ lage of Litlleport, residing in ancient messuages or an- 
“ cient cottages there,) certain reasonable rates, as toll or 
“ custom, to wit, one halfpefiny for every horse and man 
“ thereupon riding, and for every led iiorse, mare, or geld- 
“ ing, one farthing; and for every horse, marc, .or gelding, 

“ otherwiee loaded, one penny for such passing and tran- 
“ sporting of them as aforesaid, to be received every time 
of their passing over beyond the river aforesaid, at the 
“ passage [orferry] aforesaid, either forward or backward: 

“ And whereas also within the same village of Littleport 
“ there is, and from the whole time aforesaid, whereof the 
“ memory of man is ndt to the contrary, there was such 
“ an ancient custom, to wit, that the inhabitants of that 
“ village in ancient messuages or ancient cottages there 
“ residing, had and might have, and from the whole time 
aforesaid were accustomed to have, liberty of passing 
“ over the said river at the aforesaid passage there, for 
“ themselves, their horses, marcs and geldings ift the fciry- 
“ boat aforeJ^id, so as aforesaid to be transported cither 
“ forward or backward, at their pleasure, without any pay- * 
ment whatsoever for such their passing over so to be 
“ had: And whereas also theisaid ti,uar, on the first day of 
“ Map in the second year of the reign of our lord James the 
“ Second, late king of England, and long.before and from 
“ thence afterwards to this lime was, and still remains 
“ one of the inhabitants of the aforesaid tillage of LiUte- 
port, and then and still residing in a certain ancient 
“ messuage there, and for that cause and reason‘he the 
“ said Isaac, by virtue of the said custom, had and hath a 
“ right, and ought to have the liberty of passing over the 
“ said river at the passage aforesaid, in the ferry-boat 
“ aforesaid, for himself, his horses, rnarcs, and geldings in 
“ form aforesaid, without any paymenfr whatsoever for the 
“ same to be made. Ne'^ertheless the said Edward and * 
“ William not being ignorant of the said custom, but 
contriving and maliciously intending him the said hmo 
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iUegally to burden and greatly to damnify, and to de- 
“ prive him of the liberty of his aforesaid passing over the 
“ said river to be had at the passage aforesaid in the said 
“ ferry-boat as aforesaid, and also to cause Ijim the said 
“ Isaac, entirely to lose the same, on the said first day of 
“ May in the second year abovesaid, and from thence to 
“ the day of exhibiting the said bill ol the said Isaac (the 
same Edward and William, then and before and after- 
“ wards to this time being proprietors, occupiers, and 
“ keepers of the passage [or ferry] and ferry-boat aforc-^ 
“ said) had or preserved, or kept no ferry-boat at the said’ 
“ passage [or ferry] for the passing over of the subjects of 
“ this realm, and their horses, mares, and geldings afore- 
“ said, willing to pass over and beyond the said river, but 
“ have for the time aforesaid totally omitted and neglect¬ 
ed to do, have, preserve, or keep the same, and no ferry- 
boat for the time aforesaid, or any part of that time, 
“ was or yet is, although the said Edward and William, on 
“ the said first day of May in the second year abovesaid, 
and often afterwards, at Litlleport aforesaid, were re- 
“ quested by the said Isaac to have such ferry-boat at the 
“ fiassage aforesaid, and to permit him the said Isaac to 
“ enjoy his said liberty there; ,so that the said Isaac froin 
the aforesaid first day of May in»the second year above- 
said, and from thence to this time was, and yet is hin¬ 
dered and wholly deprived of his liberty of passing over 
the river aforesaid at the said passage in form aforesaid, 
according to tlje custom aforesaid to be had, contrary 
to the said custom, and to* the damage of hiim the said 
Isaac of five hundred pounds. And thereupon he brings 
“ this suit, «S^c. ^ 

“ And now at this day, to wit, Wednesday next after fif- 
“ teen days from the day of Easter in this same term, to 
** which day the said Edwaxd and William had leave to 
imparl to the said bill and then to answer, «S/-c. before 
“ the lord the king and lady the queen at Westminster, 
“ cometh as weft the said Isaac by his said attorney, as the 
“ said Edward and William by Joseph Sherwood their at- 
“ torney; and the said Edward and William defend the 
“ force*and injury, when, <$/•£., and say that the aforesaid 
“ Isaac ought not to have or maintain his action afore- 
“ said thereupon against tbpm; because protesting that 
“ the passing and carrying of persons, horses, mares, and, 
“ geldings, over and across the said river, were not had 
‘‘ or done in any forry-boat kept for the passing over and 
•Sif^portation of persons or cattle in the place where, 
“ and in manner and form as by the declaration aforesaid 
“ is above supposed: and protesting that within the said 
“ village of Litlleport there is not, nor ever was any such 
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ted to pass over 
any bridge. 


“ custom as in Ihe declaration aforesaid is above supposed 
“ and alleged; and protesting also that the aforesaid Isaac 
“ is not, nor ever was one of the inhabitants of the said 
“ village of Lililcpori, residing in any ancient messuage 
“ there in manner and form as by the aforesaid declara- 
“ tion is above supposed, the said Edtoard and William for 
“ plea say, that long before the said time in which, «l!^c. 

“ to wit, on the lirsl day of May in the fifteenth year of 
“ the reign of the said late king Charles ll^e Second afore- 
said, he the said Edward, at his own proper costs and 
‘ “ charges, erected, built, and placed, in and upon the said 
“ river and overthwart the same river at the passage 
“ aforesaid, a certain bridge made of wood and stones for 
“ the use, easement of passing over, and transporting of 
“ all and singular the persons, hor.ses, marcs, and gclGings 
“ there coming and willing to pass over and beyond the 
“ said river at the pa.'^sage aforesaid, which said bridge 
“ there so erected and placed the same Edward there 
“ from lime to time, and at all times after the making 
“ thereof to this time, hath well and sufficiently had, pre- 
served, and maintained, repaired and kept, and still 
“ hath, preserveth, maintaineth, and keepeth there, so that 
“ the said Isaac and all and singular the persons, horses, 

‘‘ rnares, and geldings ^here coming and willing to pass 
“ over and beyond the said river at the passage aforesaid, 

“ from time to time and at all times after the making and 
“ placing of the aforesaid bridge there unto this time, 

“ might and still may there go, return, and pass upon, by 
“ and over the said bridge across and teyond the river 
“ aforesaid, at the passage aforesaid, without a^jy danger, 

“ and more jafely, better and sooner, than in a ferry-boat: 

“ For which reason the said Edward and William had 
“ preserved or kept iio ferry-boat at the said passage, hut 
“ have omitted and neglectcj^ to do, have, preserve, or 
“ keep the same, as they well might, for the cause afore- 
“ said: And this they arc prepared to verify. Wherc- 
“ fore they pray judgment if the said lsaG.c ought to have 
“ or maintain his action aforesaid thereupon against 
“ them, (S^c. 

And the said /saac saith, that he, notwithstandi/ig any 
“ thing by the said Edward and William above alleged, 

“ ought not to be precluded from having his said action 
“ thereupon against them, because he saith, that he the 
“ said Isaac was not permitted to have the liberty of the 
“ passage aforesaid, by any bridge over and beyond the 
« river aforesaid, according to the custom in the dfjft!?"''-. 
“ tion before-mentioned, against the custom aforesaid: 

^ And this he is ready to verify. Wherefore he prays 
“ Judgment and his damages by occasion of the premises 
“ to him to be adjudged, ire* 
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“ And the said Edward and William say,* That the said 
“■ plea by the said Isaac in manner aforesaid above in his 
‘‘ replication pleaded, and the matter in the same con- 
“ tained, arc not sufficient in the law to have and main- 
“ tain.the aforesaid action of him the said Isaac against 
“ them the said Edward and William^ to which the said 
“ Edward and William need not, nor are by the law of the 
V land in any manner bound to answer: And this they are 
“ ready to veri:^. Wherefore, for default of a sufficient 
“ replication in this behalf, the same Edward and William 
“ as before pray judgment, and that the said Isaac be pre-‘ 
“ eluded from having the said action against them the said 
“ Edward and William^ S^c. 

“^And the said Isaac saith, That the aforesaid plea by the 
“ same Isaac in manner and form aforesaid, above in his 
“ replication pleaded, and the matter in the same contain- 
“ ed, are good and sufficient in the law to have and main- 
“ tain the action of the said Isaac against them the said 
“ Edward and William; which said plea and the matter 
“ therein contained the same Isaac is ready to verify and 
“ prove, as the Court, <S^c. And because the aforesaid Ed- 
“‘ward and William have not answered the said plea, nor 
“ have hitherto any ways denied the same, he the said 
“ Isaac^ as before, prays judgment and his damages by oc- 
“ casion of the premises to be adjudged tohini, 8fc, 

But because the Court of the said lord the king and 
“ lady the queen now here arc not yet advised of giving 
“ their judgment of and concerning the premises, a day 
“ therefore is given to the skid parties before the lord the 
“ king asid the lady the queen, at Westminster, until Fri- 
“ day next after the morrow of the Holy Trinity, of hear- 
“ ing their judgment of and concerning the said pre- 
“ mises; for that the Court of the ^aid lord the king and 
“ lady the queen now here thereof, are not yet, At 
“ which day, before the lord the king and lady the queen 
“ at Westminster, come the said parties by their said at- 
“ tornies. But because the Court of our lord the king 
“ and lady the»queen are not yet advised of giving their 
“ judgment of and concerning the premises, a day there- 
“ fora is given to the said parties before our lord the king^ 
“ and lady the queen at Westminster, until Thursday next 
“ after three weeks from the day of St. Michael, of hear- 
“ ing their judgment thereupon, for that the Court of 
“ our said lord and lady the now king and queen are not 
“ yet thereof, <!^c* At which day, before the lord the 
and lady the queen at Westminster, come the par- 
“ ties aforesaid by their said attornies. But because the 
“ Court of the said lord the king and lady the queen now 
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here are not yet advised of giving their judgment of and 
“ concerning the premises, a day therefore is given to the 
“ said parties before our lord the king and lady the queen 
“ at Westminster^ until Friday next after eight days from 
“ the day of St. Hilary^ of hearing their judgment, for that 
“ the Court of tbe said lord the king and lady the queen 
“ now here are not yet thereupon, iS^-c. At which day, 
“ before the lord the king and lady the queen at Weslmin- 
“ s/cr, come the aforesaid parties by thcii; said attornies: 
“ But because the Court of the said lord the king and la- 
dy the queen, now here, are not yet advised of giving 
“ their judgment of and concerning the premises, a day 
“ therefore is given to the said parties before the lord the 
“ king and lady the queen at Westminster, until Wednesday 
‘‘ next after fifteen days from the day of Easter, of hearing 
“ their judgment thereupon, for that the Court of the said 
“ lord the king and lady the queen now here are not yet 
“ thereupon, «^c. At which day, before the lord’ the king 
“ and lady the queen at Westminster, come the aforesaid 
“ parties by their said attornies: But because the Court of 
“ the said lord the king and lady the queen now here are 
“ not yet advised of giving their judgment of and con- 
“ cerning the premises, a day therefore is given to the said 
“ parties before the lor^ the king and lady the queen at 
“ Westminster, until Saturday next after eight days from 
“ the day of Jhe Holy T'rinity, of hearing their judgnpent 
“ thereupon, for that the Court of the said lord the king 
“ and lady the queen now here are not yet thereupon, (^c. 
“ At which day, before the lovd the king and lady the 
“ queen at Westminster, come the said parties byftheir at- 
“ tornies aforqsaid; upon which all and singular the pre- 
“ raises being seen and more fully understood by the Court 
“ of the said lord the king and lady the queen how here, 
“ and mature deliberation being thereupon had, it seems 
“ to the Court of the said lord the king and lady the queen 
“ now here, that the aforesaid plea by the aforesaid Isaac, 
“ in manner and form aforesaid above in his replication 
“ pleaded, and the nja-tter in the same contained, arc not 
sufficient in the law to have and maintain the said action 
of him the said Isaac, against the said Edioard and Willir 
“ am: Therefore it is considered, that the said Isaac take 
“ nothing by his said' ill, but that for his false complaint 
“ he be thereupon in mercy, «S^c. and that the aforesaid Ed- 
“ ward and William, go hence without a day.” <S^c. 
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Fleas before our Lord the ICing at Westminster, of 
the Term of St. Hilary in the Seventh Year of the 
Reign of our Lord William the Third, now Wing 
of England, ^c. Roll 697 . 


HICKS against DOWLING. 

[3 Ld. Rajm. Entries 354. S. C.] 

Somerset, “ BE it remembered, That heretofore, to wit, 
to wit, “ in the term of St. Michael last past, before our 
lord "the king at Westminster, came Sarah Hicks widow, 
“ by Thomas Callow her attorney, and brought into the 
‘‘ court of our said lord the king then and there, his cer- 
“ tain bill against John Dowling, in the custody of the mar- 
“ shal, <S/c., of a plea of trespass upon the case; and there 
‘‘ are pledges of prosecuting, to wit, John Doe and Richard 
“ Roe; which said bill followeth in these words, that is to 
“ sffy, Somerset, to wit, Sarah Hicks widow complains of 
“ John Dowling, in the custody of the marshal of the Mar~ 
“ shalsea of our lord the king, before the king himself be- 
“ ing, for that, to wit, That whereas the said Sarah, on 
“ the •twenty-sixth day of January in the year of our Lord 
“ one thousand six hundred and ninety-two, was lawfully 
“ possessed of and in a certain messuage, situate, lying, and 
“ being in East Dundry, in thd county aforesaid, for a cer- 
“ tain tern, of years then and yet to come and unexpired; 
“ and being so thereof possessed, the same Sarah on the 
“ same day and year abovesaid, at East Dundry aforesaid, 
“ demised the said messuage (among others) to the afore- 
“ said John Dowling, to have.and to hold to the same John 
“ Doxoling, from the twenty-fifth day of March then next fol- 
“ lowing, for the term of three years, if the said Sarah Hicks 
“ and John Doming, and one Thomas Dowling and Edith, 
“ the father and- mother of him the said John Dmding, 
“ should so long live; by virtue of which said demise, the 
“ aforesaid John afterwards, to wit, on the twenty- 

“ sixth day of March in the year of our Lord one thousand 
‘‘ six hundred and ninety-threp, entered into the messuage 
aforesaid, and thereof (among others) was possessed for 
the said term of three years above to him demised, the 
“ reversion thereof belonging to the same Sarah, for the 
•Tt^iJXie of the said term first above mentioned: And the 
‘‘ said Sarah in fact saith, that as well as the said TTwmas 
Dozvling and Edith, as the aforesaid John Dowling, are 
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“ yet in beirtg and in full life, to wit, at East Dundry 
Breach ill ne- “aforesaid: Neyertheless the aforesaid John Dowlings 
lis^re “ sufficiently knowing the premises, but contriving and 

“ maliciously intending in this part very much to damnify 
“ and burlhen the said Sarah, he the said John Dowling, 
“ on the twentieth day of June in the year of our Lord 
“ one thousand six hundred and ninety-five, (being so as 
“ aforesaid possessed of the messuage abovesaid, and tjie 
“ reversion thereof belonging to the said, Sarah in manner 
“ before said,) did so negligently and improvidently keep 
' “ his fire in the messuage aforesaid, that by reason thereof 
“ the same messuage was then burnt and totally destroy- 
“ ed: Whereupon the said Sarah saith, that she is injured, 
“ and hath damage to the value of five hundred pounds: 
“ And therefore she brings this suit, 

Imparlance. ‘‘ And now at this day, to wit, Thursday next after eight 

“ days from the day of St. Hilary in this same term, until 
“ which day the said John had leave to imparl to the said 
“ bill, and then to answer, ifc, before our lord the king at 
“ Westminster, comes as well the said Sarah by her attor- 
ney aforesaid, as the said John by Samuel Brewster his 
Not guilty. “ attorney: And the same John Dowling defends the fdree 
“ and injury, when, Sfc., and saith that he is not thereof 
“ guilty; and of this Ije puts himself upon the country; 
“ and the aforesaid Sarah doth likewise, Therefore 
“ let a jury come thereupon before the lord the king at 
“ Westminster, on Wednesday next after eight days from the 
“ day of the purification of the blessed M^ary, and who nei- 
“ ther, to recognize, &r(f. because as well, <S^c. The 
“ same day is given to the said parties there.” 


[ 726 ] PUm before our Lord the King at We^tminster, of the 

Term of the Holy Trinity in the JVivih Year of the 
Reign of our Lord William the Third, now King of 
England^ ^c. Boll 359. 


TURBERVILE against STAMPE. 

[S Ld. Raym. Entries 375. S. C.] 

Salk. 13, 647, Dorset, “ BE it rememl^ered. That* heretofore, fo wit, 
Card?. ^. Easter last past, before our* 

Skin. 681. Cases « lord the king at Westminster, came Thomas Turbervile 
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■ the younger, Esq. by Edward Lawrence hisr attorney, and B. R. I5i. 

“ brought into the Court of our said lord the king then 
“ there, his certain bill against John Slampe, Gentleman, 

. “ in the custody of the marshal, of a plea of trespass 
“ upon the case; and there are pledges of prosecuting, to 
“wit, John Doe and Richard Roe; which said bill followeth 
“ in these words, that is to say, Dorset^ to wit, Thomas 
“ Turbervilc the younger. Esq. complains of John Stampe, 

“'Cent, in the custody of the marshal of the Marshalsea of 
“ our lord the king, before the king himself being, for that, 

“ to wit, That whereas according to the law and custom Sedaration up- 
“ of this rctilm of England hitherto used and approved, on custom of 
“ every man of the same realm is obliged to keep his fire negligently 
“ safe and secure by day and by night, lest for want of the keeping a fire in 
“ due* keeping ol such lire any damage in any manner dose, whereby 
“ happen to any person of the same realm; and whereas plaintiff’s' 

“ the aforesaid 7'homns, on the sixth day of April in the 
“ ninth year of the reign of our lord IVilliam the I’hird, 

“ now king of England^ t^c., was possessed of a certain 
“ close of heath lying and being in the parish of Stoke in 
“ the county aforesaid; And whereas also the said JoAn, 

“ cn the day and year abovesaid, was in like manner pos- 
“ scssed of a certain other close of heath, next adjoining 
“ to the said close of heath of him the said Thomas, in 
“ the parish and county aforesaid, the said Jo/m, on the 
“ day, year, and place abovesaid, so negligently and im- 
“ providently kept his fire in the said close of heath of 
“ him the said Jo/m, that for default of the due keeping of 
“ the said fire, the heath and* furzes of the said Thomas^ to 
“ the vaiii^ of forty pounds, in the said close of heath of 
“ him the said Thomas then growing and ^being, were 
“ burnt, to the great damage of the said Thomas, and con- 
“ trary to the custom'aforesaid: Wherefore he saith that 


“ he is injured and hath damage fo the value of forty 
“ pounds: And thereupon he brings this suit, ($rc. 

“ And now at this day, to wit, Friday next after the [727] 
“morrow of tlie Holy Trinity in this same term, until Not guilty, 
which day the said John had leave to imparle to the 
“ said bill, and* then to answer, <Src. before the lord the 


“ king„at Westminster, comes as well the said Thomas by • 

“ his said attorney, as the said John by Samuel Brewster 
“ his attorney; And the said John defends the force and 
“ injury, when, ^c., and saitll that he is not thereof guilty; 

“ and'of this he puts himself upon the country; and the said 
“ Thomas likewise^ &fc. Therefore let a jury thereupon 

before the lord the king at Westminster, on- 

“ day next after ——; and who neither, ^c, to recog- Venire awwdafl. 
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“ uize, 4/‘c. because as well, «^c. The same day is given 
“ to the said parties there, ^c, 

“ Afterwards process being thereupon continued be- 
“ tween the said parties of the aforesaid plea, by the jury’s 
“ being respited there between them thereupon, before 
“ our lord the king at fVestminster, until Saturday next 
“ after three weeks from the day of St, Michael^ unless the 
“ justices of our lord the king assigned to take the assiz^ps 
‘‘ in the county of Dorset^ on Thursday t|;\e twenty second 
“ day of July^ at Dorchester in the county aforesaid, by the 
“ form of the statute, should first come for default of 
“ jurors, &;c. At which day, before the lord the king at 
“ Westminster^ cometh the said Thomas Turbervile the 
“ younger, by his said attorney, and the said justices be* 
“ fore whom, liave sent hither their record before 
‘‘ them, had in these words, to wit. Afterwards on the day 
and place within contained, before Sir Edward Wardy 
“ Knt. chief baron of the Exchequer of the lord the king, 
“ and Sir Thomas Rokeby, Knt. one of the justices of the 
“ lord the king assigned to hold pleas before tlie king him- 
“ self, justices of our said lord the king assigned to take 
“ assizes in the county of Dorset^ by the form of the statute, 
came the within-named Thomas Turbervile the 
“ younger, Esq. by his attorney within mentioned, and the 
“ within-written John StampCy Gent, although solemnly rc- 
“ quired, did not come, but made default: Therefore let the 
“ jury, whereof mention is made, be taken against him by 
“ default, and the jurors of that jury being summoned, 
“ some of them, to wit, Thomas JVoitingl Henry Kellorcayy 
“ Richard Ilambourne, John Ford, David Hayui^irdy Mark 
“ Dozolandy J^enry Humber^ James Squib, Robert Woolfrays, 
“ came and are sworn into that jury; and because the 
“ rest of the jurors of the same jury did not appear, 
“ therefore other persons then present being chosen for 
“ this purpose are appointed a-new by the sheriff of the 
“ county aforesaid, at the request of the aforesaid Thomas 
“ Turbervile, and by the mandate of th6 aforesaid Jus- 
tices, whose names are affiled in the pqpel within writ- 
“ ten, according to the form of the statute in such case 
“ lately made and provided: And a jury being appointed 
“ a-new, namely John Warren, William Bussel, and JVa- 
“ lhaniel Payne, summoned in like manner, come, and to- 
“ gether with the other jurors aforesaid first for this pur- 
“ pose impanelled and sworn, being chosen, elected, tried, 
“ and sworn to speak the truth touchjng the within con- 
“ tents, upon their oath say^that the aforesaid John 
is guilty of the within-written premises within laid to 
“ his charge, as the said Thomas Turbervile thereupon 
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“ within complainelh against him, and assess the damages 
“ of him the said Thomas^ by the occasiop within written, 

“ besides his costs and charges by him concerning bis suit 
•“ in this behalf applied, to eighty pounds, and for the said 
“ costs and charges to forty shillings: Therefore it is con- Judgmeat. 

“ sidered, that the said Tltomas Tubervile do recover 
“ against the aforesaid John Stampe his said damages by 
“ J;he said jury in form aforesaid assessed, and also eleven 
“ pounds of his ^osta and charges for the increase, ad- increase of da- 
“ judged by the Court of the said lord the king now here “ages, 

“ to the same Thomas Tubervile by his assent, which said 
“ damages in the whole amount to thirty-one pounds; and 
“ the said John^ in mercy,” 


Meas before our Lord the Wing at Westminster^ of 
the Term of the Holy Trinity in the Tenth Fear of 
'the Reign of our Lord William the Third, now 
Wing (7f England, ^c. Rail 163. 

ROBINS against ROBINS. 

[S Ld. Raym. Entries 446. S. C.^ 

Comzeal, “ Bp! it remembej-ed. That heretofore, to wit, Saik. is. Cases 
to wit, “ in the term of Easter last past, befoi e our 
“ lord the* king at Westminster^ came Stephen Robins, Gen- ingamanby 
“ tlcman, by Edward Hoblvn his attorney, dnd brought cotour of process 
“ into the court of the* said lord the king then there his *0 bail*,*where™ 
“ certain bill against John Robins, Gontleman, in thexus- none was re- 
“ tody of the marshal, ^c., of a plea of debt; and mere ^a^teoLring 
“ are pledges of prosecuting, that is to say, John Doe and a common ap* 

“ Richard Roe; which said bill followelh in these words, pearanoe. 

“ to wit, Cornwal, to wit, Stephen Robins, Gentleman, com- 
“ plains of John Robins, Gentleman, in the custody of thd 
“ marshal of the Marshalsea of our lord the king, before ^ 

“ the King himself being, for that, to wit, That whereas 
“ the said John never had any lawful cause of action 
“ against the same Stephen, soithat by the law of this realm 
“ of England the body of the said Stephen ought for the 
“ same to be taken, and in prison detained until the said 
“ Stephen should frtid sufficient bail to answer the said 
"^John m the same cause: Nevertheless the said John [ 3 

“ knowing the premises, but contriving and maliciously 
“ intending him the said Stephen in this behalf illegally to 

, Salkeld, Vol. II. 48 
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“ burthen, oppress, and damnify, and to injure and lessen 
“ his credit and^ reputation as much as in him was, he the 
“ said Jo/m, on the twenty-eighth day of May in the ninth 
year of the reign of our lord William the Third, now 
“ King df England^ 4^c., at Bodmyn in the county afore- 
“ said, caused the same Stephen^ by pretence and colour 
“ of a certain process in the law, to be arrested; and al- 
*• though he the aforesaid Stephen was always ready to ap- 
“ pear upon such process at the day of,the return thereof 
‘‘ to answer the said John according to the exigency of the 

• “ same process; yet the said John maliciously procured and 
“ caused the same Stephan^ on the day and year aforesaid, 
“ at Bodmyn aforesaid, to be imprisoned, and there in 
“ prison to be detained by the space of six months, for that 
“ only tiiat the aforesaid Slejyhen could not find sdfficicnt 
“ bail to answer the said John upon the said process; by 
“ which the said Stephen was forced to expend great sums 
“ of money for his sustenance in prison aforesaid; and the 
“ necessary business of the said Stephen for that time re- 

mained Undone, and the same Stephen in his manner of 
“ living was greatly injured, to the great disturbance of 
“ his mind, and the manifest detriment of his fame * and 
“ credit: Wherefore the said Stephen saith that he is in- 
“ jured and hath damage to the value of one hundred and 
“ fifty pounds: And therefore he brings suit, 

Not^tty “ And now at this day, to wit, Friday next aftpr the 

pleaded. « morrow of the Holy Trinity in this same term, until which 

“ day the said Stephen had leave of imparling to the afore- 
“ said bill, and then to answer, ^c. befoife me lord the king 
“ at Westminster, coraeth as w'ell the aforesai^. Stephen by 
“ his said ^ttorncy, as the aforesaid John by Joseph Sher- 
“ wood his attorney; and the said John defends the force, 
“ and injury, when, <Src., and saith that he is not thereof 
“ guilty; and of thi^heputs himself upon the country; and 
“ the said Stephen thereupon likewise, Therefore let 
“ a jury come thereupon before the lord the king at West- 
** minster, on Wednesday next after three weeks from the 
“ day of the Holy Trinity, and who neither, &;c. to recog- 
“ nize, S/c., because as well, The samp day is given to 

• “ the said parties there,” ire* 
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Pleas before our Lord the ICing at 'Westminster, of 
the Term of St. Hilary in the J^inth Fear of the 
Reign of our Lord William the Third, now King 
of Kugland, ^c. Roll 437. 

IVESON against MOORE AND OTHERS. 

[3 lid. Raym. Eatries 436. S. C.] 

Yorkshire^ “ BE it remembered llial heretofore, to wit, 
to wit, “ in the term of Si, Michael last past, be- 
“ fore the lord the king at Weslminslcr, came Henry he- 
son^nd Edzeard Barker his attorney, and brought into 
“ the court of oursaid lord the king then there his certain 
“ bill against Jo/m Moore, Esq. and Rtith his wife, Samuel 
“ Wright, Jeremiah Loblcy, Henry Smith, and Peter Bla- 
“ key, in the custody of the marshal, (^r., of a plea of 
“ trespass upon the case; and there are pledges of prose- 
“ cuting, namely, John Doe and Richard Roc; which said 
“ hill followeth in these words, that is to say, Yorkshire, 
“ to wit, Henry Iveson complains of John Moore, Esq. and 
Ruth his wife, Samuel Wright, Jeremiah Lobley, Henry 
“ Smith, and Peter Blalcey, in the (?ustody of the marshal 
“ of the Marshalsea of our lord the king, before the king 
“ himself being, for that, to wit, that whereas the said 
“ Henry Iveson, on the fourteenth day of May in the ninth 
“ year of the rei^n of our lord William the Third, now 
“ King of England, ^c., and long before and always af- 
“ terwards, until this time, was possessed and still is pos- 
^ sessed, for a certain term of years then ana yet to come 
and unexpired, of atfd in a certain colliery and mine of 
coals, being under the ground dnd land, and in the 
“ bowels of a certain close or land, situate and lying in the 
“ parish of Whitkirke, otherwise Whitchurch, in the county 
“ aforesaid, called Whitkirke, otherwise Whitchurchfelds, 
“ and near adjacent to the king’s common highway in the 
“ parish af iresald, leading on the north part from the vil- 
“ lage of Wetherby in the county aforesaid, in, by, and 
“ over a certain moor there called Winmore, and from 
“ thence in, by, and through a certain lane there called 
“ JInlishaw Lane, and from thence in, by, and through the 
“ village of Whitkirke, otherwise Whitchurch aforesaid, 
“ and so back again, and also of and in a certain other 
“ colliery and mind of coals being under the ground and 
“ land, and in the bowels of a certain close of moor or 
“ parcel of land, in the parish aforesaid, called Halton 


Salk. 15. Comb. 
480. Carlh. 451. 
Cases B. R. 262. 
Holt 10. S. C. 
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“ Moor^ situate and lying, and likewise near adjacent to 
“ the king’s conjmon highway aforesaid, leading on the 
“ north part from the village of Weiherby aforesaid, in, 
“ by, and over the said Winmore moor, and from thence in, 
“ by, and through the lane aforesaid, called Anlishm Lane, 
“ and from thence in, by, and through the village of Halton 
“ in the county aforesaid, and so back again, in, by, and 
“ through which said lane called Anlishaio Lane, the coqIs 
“ got and dug out of the mine aforesaid yere wont and in- 
“ tended to be carried and conveyed, as matters fell out, 
“ from the closes aforesaid, to the places neighbouring and 
“ adjacent: And whereas also on the same fourteenth day of 
“ May, the aforesaid Henry heson had a great quantity, to 
“ wit, two hundred cart-loads of coals dug out of the mine 
“ aforesaid, severally ready to be exposed to sale in tfie clo- 
“ ses aforesaid, they the said JbAa, Ruth, Samuel, Jeremiah, 
“ Henry Smith, and Peter, being not ignorant of the premi- 
“ ses, but contriving and fraudulently and maliciously in- 
“ tending to hinder, deceive, and defraud the same Henry 
“ Iveson of the use and benefit of his coals aforesaid, and to 
“ alienate and seduce the buyers of the coals dug out of the 
“ colliery aforesaid from the said colliery,and to appropriate 
“ and procure them to the colliery of the said John Moore 
“ near adjacent inthej^arish aforesaid, afterwards, to wit, 
“ the aforesaid fourteenth day of May in the ninth year oi" 
“ the reign of our said lord the now king abovesaid, did 
“ lay and place four cart-loads of great stones, and one root 
“ of a great ash in the said way in the lane aforesaid, at 
“ the parish aforesaid, and •cootinuv^d and permitted the 
“ stones and root of the ash aforesaid there to^cmain for 
“ the space^of one month, by which said stones, and the 
“ root of the ash aforesaid, the aforesaid way, in, by and 
“ through the lane aforesaid, was so much stopped up and 
“ obstructed, that the carts and carriages for the carrying 
“ and conveying of the coals gotten and dug out of the 
“ colliery and mine aforesaid, could not pass in, by, and 
“ through the said way, by the lane afoi'fesaid; by which 
“ the same Henry Iveson totally lost the bepefit, profit, and 
“ advantage of his said colliery for the whole time afore- 
“ said; and the coals gotten from the colliery afqresaid, 
“ for want of buyers, so hindered and obstructed for the 
“reasons aforesaid, became greatly damaged and'depre- 
“ cialed, to the damage of fiie said Henry of fifty pounds: 
“ And therefore he brings suit, Sfc. 

“ And now at tins day, to wit, Monday next after eight 
“ days from the day of St, Hilary in this same tcrn\» until 
“ which day the aforesaid John Moore and Ruth his wife, 
“ Samuel, Jeremiah, Henry Smith, and Peter, had leave of 
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“ imparling to the said bill, and then to answer, S/c. be- 
“ fore the lord the king at Westminster, pomes as well the 
said Henry Iveson by his said attorney, as the aforesaid 
“ John Moore and Ruth his wife, Samuel, Jeremiah, Henry 
Smith, and Peter, by Michael Johnson their attcftrney: And 
“ the same John Moore and Ruth, Samuel, Jeremiah, Henry 
“ and Pe/er,defend the force and injury,when,<Sfc.and 

‘‘ sa^ that they are not guilty of the premises above laid to 
“ their charge iij manner and form as the aforesaid Henry 
fveson above complains against them: And of this they 
“ put themselves upon the country: and the aforesaid Hen- 
“ ry heson likewise, Therefore let a jury come there- 
upon before the lord the king at Westminster on Saturday 
next after the morrow of the Purification of the Blessed 
Vifgin Mary; and who neither, <S^c. to recognize, &;c. be- 
“ cause as well, The same day is given to the said 
parties there,” 


Not railty 
pleaded. 
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• 

Fleas before the Lord the King ai Westminster, of 
the Term of St. Michael i%the Tenth Year of the. 

Feign of our Lord William the Thirds now King 
of England, Roll ISd. 

BUTCHER agq^nst ANDREWS. 

Essex, ‘^BE it remembered, that heretofore, to wit, Saik. 23 . Carth. 

to wit, “ in the term of Easter last past, before the lord ^ 3 ' 
the king at Westminster, came Thomas Butcher by Holt sos, s. c. 
“ Ralph Cole his attorney, and broilght into the court of 
“ the said lord the king then* there his certain bill against 
“ James Andrews, in custody of the marshal of the Marshal- 
“ sea, ^c. of a plea of trespass upon the case; and there 
“ arc pledges of prosecuting, namely, John Doe and 
“ Richard Roc; Which said bill followeth in these words. Declares in con- 
“ that is to say, Essex, to wit, Thomas Butcher complains sideration he 
“ of James Andrews in the custody of the marshal of the defendant’s Ln 
“ Marshalsea of our lord the king, before the king being, a sum not ex- 
“ for that to wit, That whereas the aforesaid James on the 
“ first day of August in the eighth year of the reign of goods of that va- 
“ our lord William the Third, now king of England, 

“ at Gestingthorpe ih the county aforesaid, in consideration 
“ that the same Thomas Butcher, at the special instance 
‘‘ and request of him the said James, would lend and ac- 
“ commodate to one George Andrews, son of the said 
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Averment. 


Incleb. aasumpgit 
tor 51. lent the 
son at the plain¬ 
tiff’s reqaest. • 


Indebitatus as- 
KUDipsit for other 
51. laid out, Stc. 


“ James Andrcias^ any sum or sums of money, and would 
“ sell and deliver, to the same George such goods, wares, 
“ and merchandize, as he the same George should want and 
“ require, and would tru.st the said George for the same, 
“ so that tffe said sums of money so as aforesaid to be lent, 
“ and the value of the said goods, wares, and merchandizes 
“ to the said George Andrews by the aforesaid Thomas 
“ Butcher to be delivered and sold, should not in the wholp 
“ exceed the sum offive pounds of lawful nrymey of England^ 
“ took upon himself, and then and there faithfully prom- 
“ ised the same Thomas Butcher^ that he the aforesaid 
“ James would well and truly pay and satisfy to the said 
“ Thomas Butcher not only all such sums of money so to btt 
“ lent and accommodated by him the said Thomas Butcher 
“ to the said George Audrezos, but also all such sums df mo- 
“ ney as the goods, wares and merchandizes aforesaid at 
“ the time of the sale and delivery thereof should be rea- 
“ sonably worth, when he afterwards should be'requested; 
“ And the said Thomas Butcher in fact saith, that he the 
“ same Thomas Butcher afterwards, to wit, on the same first 
“ day o( August in the eighth year abovesaid, at Gesting- 
“ thorpe aforesaid, in the county aforesaid, at the said spe- 
“ cial instance of him the said James, did lend and accom- 
“ modate to the said George Andrews the sum of thirty shil- 
“ lings of lawful money of England, and on the same day, 
“ year, and place last abovesaid, at the aforesaid spjecial 
“ instance and request of him the said James, sold and dc- 
’• livered to the same George Andrews divers goods, wares, 
‘‘ and merchandizes,and trusted the aforesaid Georgefov the 
same; and that the goods, w'ares, and merchamjyzes afore- 
“ said, at thq time of the selling and delivery thereof, were 
reasonably worth the sum of three pounds and ten shil- 
“ lings of like lawful money of England, to wit, at Gesting- 
“ thorpe aforesaid, in the county aforesaid, whereof the 
“ said Jame^ afterwards, that is to say, on the same first day 
“ o(August in the year abovesaid, at Gestingfhorpe aforesaid, 
“ in the county aforesaid, then and there* had notice by 
“ the same Thomas Butcher: And whereas also the said 
“ James afterwards, to wit, on the same first day of August 
“ in the eighth year abovesaid, at Gestingthorpe afqresaid, 
“ in the county aforesaid, was indebted to the same Tho- 
“ mas Bydcher in five pounds of like lawful money of Eng- 
“ land, for such sum of mohey of him the said Thomas 
“ Buicker, by the aforesaid Thomas Butcher, at the like 
“ special instance and request of higi the said James, 
“ to the same George Andrews before that time letjt and 
“ accommodated; and also was indebted to the same 
“ Thomas Butcher in other five pounds of like lawful mo- 
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“ iH'y of England^ for divers goods, wares,"and merdian* 
“ dizes by the said Tnomas Butcher to th^e aforesaid George 
“ Andrews^ at the like special instance and request of the 
‘‘ same James, before that time sold and delivered; and the 
“ said James being so indebted to the said Thonlas Butcher, 
“ he tlie said James, in consideration thereof, afterwards, to 
“ wit, on the same first day of Avgust in the eighth year 
“ aforesaid, at Gestingthorpe aforesaid, in the county aforc- 
said, took upoy himself, and then and there in like man- 
“ ncr lawfully promised that he the said James would well 
“ and faithfully pay and satisfy the aforesaid several sums 
‘‘ of five pounds, and five pounds last mentioned, to the 
same 'J'homas Butcher, when afterwards he should be 
thereunto requested. And whereas also the said James 
afterwards, to wit, on the same first day of Avgust in the 
“ eighth year above said, at Gestingthorpe aforesaid, in the 
“ county aforesaid, was indebted to the same Thomas 
Butcher in other five pounds of like lawful money of En- 
gland, for so much money of him the said Thomas Butcher, 
“ by the same 'J'homas Butcher, at the like special instance 
“ and request of the said James, for the same James before 
“ iliat time expended and laid out; and he the said James 
'■* being thereupon so indebted to the same Thomas Butcher, 
“ he the said James, in consideration thereof,afterwards, 
“ to wit, the same day and year last above said, at Gest- 
ingjhorpe aforesaid, in the county aforesaid, did take 
upon himself, and then and there in the like manner did 
faitlifully promise the said Thomas Butcher, that he the 
said James wotild well and truly pay and satisfy the 
‘‘ aforesaijj five pounds last mentioned to the same Thomas 
“ Butcher, when he should be afterwards tl^ereunto re- 
“ quested. Nevertheless the aforesaid James in nowise 
regarding his several promises and undertakings afore- 
“ said in form aforesaid made, but contriving and fraudu- 
“ lently intending craftily and subtilly to deceive and de- 
“ fraud the said 'Thomas Butcher, hath not yet paid the 
* aforesaid several sums of money, or any part thereof, to 
“ the said 'Thomas Butcher, nor hath hitherto in anywise 
“ contented him for the same, (although to do this the 
“ same. James afterwards, to wit, on the second day of 
“ August in the eighth year abovesaid, at Gestingthorpe 
afordsaid, in the county aforesaid, was requested by the 
“ same Thomas Butcher^ but* hath hitherto altogether re- 
“ fused and still doth refuse to pay them to him, or any 
“ ways to content him for the same, to the damage of him 
“ the s«iid 77iomas ButcAcr of thirty pounds: And therefore 
“ he brings suit, &fc, 

“ And now at this day, to wit, Monday next after three 
“ weeks from the day of St, Michael in this same term. 
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“ until which day the aforesaid James had leave to im- 
“ parle to the afpresaid bill, and then to answer, be- 
“ fore our lord the king at Westminster comes as well the 
“ aforesaid Thomas by his said attorney, as the aforesaid 
Non assumpsit “ James by JbAn Clarke feis attorney: And the same James 
pleaded. a defends the force and injury, Sfc. and saith that he did 

“ not take upon himself in manner and form as the afore- 
“ said Thomas above complains against him: And of this 
“ he puts himself upon the country; Eyid the aforesaid 
“ Thomas in like manner, Therefore let a jury come 
“ thereupon before the lord the king at Westminster^ on 

“-next after-and who neither, 8^c. to recognize, 

“ &fc. because as well, The same day is given to the 
“ parties aforesaid there,” 


[ 735 ] Fleas before our Lady the Queen at Westminster^ of 
the Term of St. Hilary in the First Year of the 
Reign of our Ladv Anne^ now Queen of £ngland« 
^•c. Rjoll 435. 


COGGS against BERNARD. 
[3 Ld. Raym. Entries 240. S. G.j 


Salk. 26. 

3 Salk. 11,266. 
Holt 13, 131, 
528. S. C. 

Declaration up¬ 
on defendartt’s 
promise to take 
nogsheads of 
biaudy out of 
one cellar and 
safely put them 
in another; for 
negligence. ■ 


Middlesex^ “ BE it remembered. That heretoftre, to vvii, 
to wit, in the term of St, Michael last past, before our 
“ lady the queen at Weslminsteri came John Coggs by 
“ Joseph Shenoood his attorney, and brought into the 
“ court of our said lady the queen then there his ccr- 
“ tain bill against William Bernard, in the custody of the 
“ marshal, ^c. of a plea of trespass upon the case; and 
“ there are pledges of prosecuting, that is to say. Jo/m 
“ Doe and Richard Roe; which said bill followeth in these 
“ words, that is to say, Middlesex, to wit, John Coggs 
“ cmnplains of William Bernard, in the custody of the 
“ marshal of the Marshalsea of our lady the queen, be- 
“ fore the queen herself h^ing, for that, to wit, That 
“ whereas the aforesaid William, on the 10th day of JVb- 
“ vemher in the thirteenth year of the reign of our lord 
“ Willimm the Third, late king of England, at the 
“ parish of St. Clement Vanes in the county of Middlesex 
“ aforesaid, had undertaken safely and securely to take 
“ up divers casks of brandy of the said John, then being in 
“ a certain cellar situate in a certain place called Brooks- 
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“ Market in the parish of Su Andrew Holbofn in the county 
“ aforesaid; and had undertaken to ppt the same safely 
•“ and securely in a certain other cellar situate in a certain 
“ other place called Water-street^ in the parish of St.Clement 
“ Dances in the county aforesaid, the same Wiliiam his ser- 
“ vants and agents afterwards, to wit, the same day and 
“ year, at the parish of Saint Clement Danes aforesaid, 
handled the casks of hrandy aforesaid so negligently and 
“ improvidcntly in putting them in the cellar last men- 
“ tioned, that for want of good care of the said William, his 
servants and agents, one of the said casks of brandy therf 
“ and there was broken, and a great quantity, to wit, 
“ one hundred and fifty bottles of the brandy aforesaid in 
“ the same cask, was by that occasion poured out upon the 
‘‘ ground and spoiled. And whereas also the aforesaid 
William, afterwards, to wit, on the same tenth day of N6- 
“ vember jn the thirteenth year abovesaid, at Su Clement 
“ Danes aforesaid in the county o£Middlesex afpresaid, had 
“ undertaken safely and securely to take up divers other 
“ casks of brandy of the said John, then being in a, certain 
“ other cellar situate in a certain place called Brooks- 
'■'•^'Market in the parish of St. Andrew Holhom, in the county 
“ aforesaid, and to place those casks there on a carr to be 
“ carried to a certain other cellar^situate in a certain other 
“ place called Water-street in the parish of St, Clement 
“ Danes in the county aforesaid, and the said casks so as 
“ aforesaid, carried to the last-mentioned cellar situate in 
“ Water-street aforesaid, from tlie said carr safely and se- 
“ curely there to let down,* aiid place in the cellar last 
“ mentioned; the same William, his servants and agents 
“ afterwards, to wit, the same day and y^r abovesaid, 
“ at the parish of ^t, Clement Danes aforesaid in the 
“ county aforesaid, so negligently ajid improvidently han- 
“ died the said casks of brjindy last mentioned in laying 
“ them in the cellar last mentioned, that for want of due 
“ care of the said William, his servants and agents, one of 
“ the same ca*sks of brandy last mentioned was then and 
“ there broken, and a great quantity, to wit, one hundred 
“ and fifty bottles of the brandy last mentioned being in 
“ the same cask last abovesaid, was by that occasion then* 
“ and there spilt upon the ground and destroyed; Where- 
“ fore the said John saith^ that he is injured and hath 
“ damage to the value of one hundred pounds. And there- 
“ fore he brings Suit, &;c, 

“ And now at this day, to wit, Saturday next after eight 
“ da 3 ftt from the day of Saint Hilary in this same term, un- 
“ til which day the said William Bernard had leave of im- 
“ parling to the said bill, and then to answer, S^c, before 
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Venire awarded. 


Postea coa- 
tinued. 
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PoUea returned. 
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oar lady the queen at Westminster^ comes as well llift 
aforesaid Johji Coggs by his said attorney, as the said 
William Bernard bj William Collier his attorney \ and the- 
same William Bernard defends the force and injury,when, 
and shith that he is not guilty thereof; and of this 
he putteth himself upon the country; and the before* 
said John Coggs in like manner, <S.*c. Therefore Jet a jury 
thereupon come before our lady the queen at Westminj 
ster, on Monday next after the morrow of, the Purification 
of the Blessed Mary^ and who neither, to recognize, 
4/-C., because as well, &;c. The same day is given to the 
parties aforesaid there, 

“ Afterwards process thereon is continued between the 
parties aforesiiid of the plea aforesaid by the jur^ re¬ 
spited thereupon between them before our lady the 
queen at Westminster^ until Thursday next after the mor¬ 
row of the Puritication of the Blessed JWar^ then next 
following, unless the trusty and well beloved of our lady 
the queen, Sir John Holt, Knt. Chief Justice of our lady 


“ the queen appointed to hold pleas in the court of our 
“ said lady the queen, before the queen herself, come 
“ before on Wednesday next after eight days from the day 
“ of the Purification of the Blessed Mary at Westminster 
“ aforesaid in the county of Middlesex aforesaid, in the 


“ great hall of pleas there, according to the form of the 
“ statulc, for want oijurors, 

“ At which day before our lady the queen at West- 
“ minster comes the afore-^aid John Coggs by his said at- 
“ torney, and the aforesaia Chief Justice' of our lady the 


queen, before whom, <S/‘c. sent here his record before 


“ him had in these words. Afterwards, at the day and 
“ place within contained before John Holt, Knt., Chief 
“ Justice within written, have associated to himself John 
“ Ince, gent, by form of the statute, comes as well 
** the within named John Coggs as the within named Wil- 
“ Ham Bernard, by their attornics within mentioned: And 
“ the jurors of that jury being summoned''likewise come, 
“ who being chosen, tried, and sworn to fpeak the truth 
“ of the within contents, upon their oath say, that the 
“ aforesaid William Bernard is guilty of the premises 
“ within laid to his charge, in manner and form as the 
“ aforesaid John Coggs within thereupon complaincth 
“ against him, and assess the damages of him Uie said 
“ John Coggs, by occasion thereof, besides his costs and 
“ charges by him applied about his suit in this behalf, to 
“ ten pounds, and for those costs and charges to fjwenty 
“ shillings: Therefore it isVonsidered, that the said John 
“ Coggs do recover against the aforesaid William Bernard 
“ the damages aforesaid by the said jury in form aforesaid 
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“ assessed, and also twenty and one pounds adjudged by 
“ the Court of the said lady the queen nowhere, to the 
same John Coggs for his costs and charges aforesaid, by 
his assent, of increase, which said damages in the whole 
“ amoqnl to thirty-two pounds; and the said William Ber- 
“ nard in mercy,” <^c. 




Pleas before the Lord the King at Westminster, of the 
Perm of the Holy Trinity in the JSTinth Fear of the 
Pteign of William the Tliirdy now King of £kig- 
land, ^’c. 

' HARRISON against CAGE. 

[3 Ld. Raym. Entries 403. S. C.] 

Cambridgeshire, “ BE it remembered, That heretofore, 

•to wit, “to wit, in the term of Easier in the 407. Cases B.R. 

‘ ninth year of the reign of our lord William the Third, 214 . HoU 456 
‘ now King of England, S^rc., before the lord the king at 
‘ Westminster came Henry Harrison gentleman, by Mi- 
‘ ch^ael Johnson his attorney, and^brought into the court of 
^ the said lord the king then th^c his certain bill against 
‘ Adlard Cage gentleman, nvA Elizabeth his wife, in the 
‘ custody of thb marshal, ijicr.,mf a plea of trespass upon 
‘ thecaije; and there are pleages of prosecuting, to wit, 

‘ *John I)oca!id Richard Roe; which said b^l followcth in Case against hus- 
‘ these words, that is to say, Cambridgeshire, to wit, Henry of 

‘ Harrison gentleman* complains of Adlard Cage gentle- ms^riagT^'*her 
‘ man and Elizabeth his wife, in the custody of the mar- when sole. 

‘ shal of the Marshalsea of * the lord the king, before the C* 7^38 ^ 

‘ king himself being, for that, to wit. That whereas the 
‘ aforesaid Elhuheth, whilst she was sole, to wit, on the 
‘ first day of Ayrid in the eighth year of the reign of our 
‘ lord William the Third, now King of England, «^c., at 
‘ BorQugh-Grecn in the county aforesaid, (in consideration, 

‘ that the same Henry then and still being a bachelor and 
not'married, at the special instance and request of the 
‘ said Elizabeth, then and there had agreed with the same 
‘ Elizabeth, and had taken upon himself and faithfully 
‘ promised the sgime Elizabeth, that he the same Henry 
‘ woyld marry the said Elizabeth,) took upon herself and 
‘ then and there faithfully promised that she the said Eli- 
‘ zabelh would marry him the said Henry; and although 
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“ the said Hcnry^ giving credit to the promise and assuriip- 
“ tion of the said Elizabeth^ altogether refused to contract 
“ matrimony with any other woman, and yet conlinueth 
“ bachelor and unmarried, and always from the time of 
“ making the promise and assumption aforesaid (whilst the 
“ said Elizabeth was single) was ready and often offered 
“ legally to marry the same Elizabeth^ to wit, at Boroiigh- 
“ Green aforesaid, in the county aforesaid; nevertheless 
“ the said Elizabeth^ whilst she was sole, iipt regarding her 
“ promise and assumption aforesaid, but contriving and 
“ fraudulently intending craftily and suhtilly to deceive and 
“ defraud the said Henry in this behalf, hath not married 
“ him the said Henry, (although so to do the aforesaid Eli- 
“ za&e/A after her promise and assumption aforesaid made, 
“ to wit, on the twenty-ninth day of ^pril in the eighth 
“ year abovesaid, and often before and afterwards, at Bo- 
aforesaid, in the county aforesaid, was h} the 
“ said Henry required,)but altogether refused to marry him, 
“ and afterwards, to wdt, on the first day of October in the 
“ eighth year aforesaid, at Borough-Green aforesaid, in the 
“ county aforesaid, married the aforesaid Aldard contrary 
“ to the aforesaid promise and assumption of the same Eli- 
“ zabeth: And whereas also the aforesaid Elizabeth^ whilst 
“ she was sole, to wit, on the first day of May in the eighth 
“ year abovesaid, was indebted to the same Henry in three 
“ hundred pounds of lawlul money of England, for money 
“by him the said Henry ^ at the special instance and re- 
“ quest of the said Elizabt'Ji and for the same Elizabeth 
“ (while she was sole) beforp that time paid and laid out, 
“ and for money by the sam3 Elizabeth, while she was sole, 
“ before that^ime borrowed and received of the said Hen- 
“ ry, and being so indebted thereupon, the said Elizabeth 
“ (while she was sole) on the same day and year last men- 
“ tioned at Borough-Green aforesaid,in the county aforesaid, 
“ in consideration thereof undertook and then and there 
“ faithfully promised the said Henry, that she the said Eii- 
“ zabeth would well and faithfully pay and‘satisfy to the 
“ said Henry the same three hundred poun4s: Nevertheless 
“ the same Elizabeth (while she was sole,) and the aforc- 
“ said Adlard and Elizabeth, after the marriage between 
“ them celebrated, not regarding the promise and underla- 
“ king of the said Elizabeth last mentioned in form aforc- 
“ said made, but contriving and fraudulently intending the 
“ same Henry in this behalf craftily and suhtilly to deceive 
“ and defraud, the before said three huijdred pounds have 
“ i^ot paid, nor hath eithefof them paid any part thereof 
“ to the said Henry, (although often requested,) but liave 
“ altogether refused and yet do refuse to pay the same to 
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“ him, or anywise to content him for the same: Where- 
“ fore the said Henry saith that he is injured and hath da- 
' ‘i^piage to the value of three thousand pounds: And there- 
“ upon he brings suit, 

. “ And now at this day, to wit, Wednesday nejat after the 
“ morrow of the Holy Trinity in this same term, until which 
“ day the aforesaid Adlard and Elizabeth had leave to im- 
“,parlc to the said bill, and then to answer, before the 
‘‘ lord the king j^t Westminster comes as well the said Hen- 
“ ry by his attorney aforesaid, as the aforesaid Adlard and 
“ Elizabeth by Richard Edwards their attorney; And the 
“ same Adhrd and Elizabeth (iefend the force and injury, 
*' when, ^c., and say that the aforesaid Elizabeth did not 
“ take upon herself in manner and form as the aforesaid 
“ Hettry above complains against them; and of this they 
“ put themselves upon the country; and the said Henry m 
“ like manner, <S^-c. Therefore let a jury come thereupon 
“ before the lord the king at Westminster, on Wednesday 
“ next after three weeks from the day of the Holy Trinity: 
“ and who neither, ^c, to recognise, because as well, 
“ ^c. The same day is given to the aforesaid parties there, 
“ <|rc. Afterwards the proceedings thereon are continued 
“ between the aforesaid parties of the plea aforesaid by the 
“ jury respited thereupon between them, before the lord 
“ the king at Westminster, until Monday next after three 
“ wcfiks from the day of St. Micmcl from thence next fol- 
“ lowing, unless the justices of t* lord the king appointed 
“ to take assizes in the county ilforesaid, do first come on 
‘‘ Thursday the eleventh day ®f august at thiscastle of Cam- 
“ bridge ^ the county aforesaid, by form of the statute, SfC. 
“ for want of jurors, &;c. At which day, before the lord 
“ the king at Westminster, comes the said Henry by his said 
“ attorney, and the b’eforesaid justices before whom, S/c., 
“ have sent here their record had’before them in these 
“ words, to wit, afterwards* at the day and place within 
“ contained, before Sir Edward Ward, Knt., Chief Baron 
“ of the Exchec^uer of our lord the king, and Thoms Knight 
“ Esq., for this Jurn associate to the said Sir Edward Ward, 
“ and Sir Thomas Rokeby, Knt., one of the justices of the 
“ said lord the king appointed to hold pleas before the kingi 
himself, the justices of our said lord the king appointed 
*• to take assizes in the county of Carrtbridge by form of 
“ the statute Sfc., the presence of the said Thomas Roke- 
“ by not being expected, by virtue of the writ of the 
“ said lord the king of si non omnes, cometh the within- 
“ nanied Henry Harrison by his attorney within mention- 
“ ed, and the within written Aldard Cage and Elizabeth 
“ his wife, although solemnly required, do not come, but 
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“ have made default; Therefore let the jury whereof 
“ mention is within made be taken against them by default; 

upon which the jurors of that jury being likewise sum 
“ moned come, who being chosen, tried, and sworn to speak 
“ the trutii of the within contents, upon their oath say, 
“ that the aforesaid Elizabeth did take upon herself in 
“ manner and form as the aforesaid Henry within com- 
plains against the said Aldard and Elizabeth and assets 
“ the damages of the same Henry by occasion of the non- 
“ performance of the promises and undertakings within 
' “ specified, besides his costs and charges by him about his 
“ suit in this behalf applied, to four hundred pounds, and 
“ for those costs and charges to forty shillings: Therefore 
“ it is considered, that the aforesaid [hnry Harrison do re- 
“ cover against the aforesaid Aldard Cage and Elizabeth 
“ his wife his aforesaid damages by the jury aforesaid in 
“ form aforesaid assessed, and also sixteen pounds for his 
“ costs and charges aforesaid, adjudged by the Court of our 
“ said lord the king now here to the said Henry by his as- 
“ sent, of increase, which damages in the whole amount to 
“ four hundred and eighteen pounds; and the aforesaid 
“ Aldard and Elizabeth in mercy, 

“ Afterwards, to wit, on Sutnrdcm the twenty-sixth day 
“ of JVbvember, in the tenth year of the reign of our lord 
“ William the Third, tiow king of England^ tran- 
“ scripts of the record ai^d proceedings aforesaid bet^veen 
“ the parties aforesaid f the plea aforesaid, with all 
“ things ihereji^nto belonging, by pretence of a certain 
“ writ of the slid lord thetiking, of correcting errors pro- 
“ secuted by the aforesaint Aldard and Elizabeth in the 
“ premises before the justices of the said lord the king of 
“ the Common Pleas, and the Barons of the Exchequer 
“ of the said lord the king of the degree of the coif in 
“ the chamber of the Exchequer aforesaid, according to 
“ the form of the statute made in the parliament of our 
“ lady Elizabeth^ late queen of England^ «^c. held at 
“ Westminster on the twenty-third day of Mrvember in the 
“ twenty-seventh year of her reign, w'cre transmitted 
“ from the aforesaid court of the said lord the king here, 
- “ before the king himself; and the aforesaid Adla^d and 
“ Elizabeth appearing in the same court of Exchequer- 
“ chamber, assigned certain matters for error to be had 
“ on the record and process ‘aforesaid, for revoking and 
“ making void the judgment aforesaid, to which the aforc- 
“ said Henry likewise appearing in the same court of Ex- 
“ chequer-chamber aforesaid hath pleaded that the»’e was 
“ nothing in anywise erroneous, either in the record and 
proceedings aforesaid, or in the giving of the judgment 
“ aforesaid,, and afterwards, to wit, on Tuesday the twen- 
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'* ty-seventli day of June in the eleventh year of the reign 
“ of our lord fVUliam the Third, now kiyg of England^ 

well the record and proceedings aforesaid, and the 
“judgment given upon the same, as the aforesaid causes 
“ by the said Adlard and Elizabeth assigned aftd alleged 
“ for error, being seen, and by the Court of Exchequer- 
“ chamber aforesaid diligently examined and more fully 
“.understood; it seemed to the same Court of Exchequer- 
“ chamber aforesaid, that the said record is in nowise 
“ faulty or defective, and that the said record was not any- 
“ wise erroneous: Therefore it was then and there by the 
“ same Court of Exchequer-chamber aforesaid considered, 
“ That the judgment aforesaid should in all respects be 
“ affirmed and«stand in all its force and effect, the said 
“ causes and matters by the aforesaid Adlard and Elizabeth 
“ assigned and alleged for error in anywise notwithstand- 
“ ing; and jt was further then and there by the same court 
“ considered, that the aforesaid Henry should recover 
“ against the said Adlard and Elizabeth.^ ten pounds and 
“ ten shillings, adjudged by the Court there to the said 
“ Henry by his assent, according to the forth of the statute 
“ for that purpose made and provided, for his damages, 
“ co||s, and charges,.^hich he had by occasion of the 
“ delay of execution of the judgment aforesaid, by pre- 
“ lence of the prosecution of thcAaid writ of error; and 
“ thcycupon the aforesaid recor#, and also the proceed- 
“ ings of the said justices of t\m Common Pleas afore- 
“ said, and the said barons the Ex<^quer afore- 
“ said, had before them in ihn premises Wfore the lord 
“ the king, wheresoever, «S/‘c. ^re then by the same jus- 
“ tices and barons sent back According to th^ form of the 
“ statute, ire, and do now remain in the Court of the lord 
“ the king here before the king himself, ire. Afterwards, 
“ to wit, on Wednesday next^ after tfiree weeks from the 
“ day of the Holy Trinity in the thirteenth year of the 
“ reign of our lord William the Third, now king of En- 
“ glands ire. before the said lord the king at Westminster 
“ cometh the aforesaid Henry Harrison by his said attor- 
“ ney, and acknowledgeth himself to be satisfied by the 
“ aforesaid Adlard and Elizabeth^ concerning the debt, 
“ damages, costs, and charges aforesaid: Therefore let the 
“ same Adlard and Elizabeth be thereupon acquitted of 
“ the said debt, damages, cohs, and charges,” ire. 
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Pleas before our Lady the Queen at Westminster, pf 
the Penn of St. Michael in the Pitsi Year of the 
BMgvrof our Lady Anne, note Queen of England, 
^c. BoU 223. 

JUSTIN agaifist BALLIN. 

England^ “ BE it remembered, that on Friday next after 
to wit, “ three weeks from the day of St. Michael in 
“ this same term, before the lady the queen at Westmia- 
“ A'ter, comes JVicholas Justin in his proper person, and 
“ causes the court of the said lady the queen now here 
“ to understand and be informed, That whereas in the 
“ statute made in the parliament of our lord Richard 
“ the Second, late king of England after tl)€ Conquest, 
“ held in the thirteenth year of his reign at Westminster 
“ in the county of Middlesex^ it is amongst other things 
“ ordained and enacted by the authority of the same 
“ parliament, that admirals and their deputies from 
“ thence afterwards should in no sort intcrmcddl^ con- 
“ cerning any thing done within kingdom of Emlandy 
“ save only concerning a thing donl upon the sea^Ms was 
“ of right accustomed^ in the time of our lord Edvard 
“ late king of JCu^/anf/^s-grandfather of the same loyd the 
“ king Richard the Second, as in the same statute amongst 
“other thinep is morct.fully contained: And whereas 
“ also by another statut^i ra^de in the parliament of the 
“ aforesaid late king Rickird the Second, in tljc fifteenth 
“ year of hye reign, held r.t Westminster aforesaid in tlic 
“ said county of Middlesex^ it is amongst other things de- 
“ dared, ordained, and established, Uiat the Court of Ad- 
“ miralty should have no cognizance, power of jurisdic- 
“ tibn of all contracts, pleas, and complaints, and of all 
“ 6ther things done or arising wi^in the bodies of coun- 
“ ties, as well by land as by water, and also of the wreck 
“ of the sea, but that all such contractSj. pleas, and com- 
“ plaints, and all other things arising within the bodies of 
“ counties, as well by land as water, as aforesaid, and also 
“ wreck of sea, should be determined, tried, discussed, and 
“ remedied by the law of the land, and not before the 
“ admiral or admirals, nor by his lieutenant in any man- 
“ ner as in the same statute is also amongst other things 
“ more fully contained: And whereas also in the parlia- 
“ ment of our lord *Hcnry the Fourth, late king^f Eng- 
“ land after the Conquest, held in the second year of his 
“ reign at Westminster in the county aforesaid, it is amongst 
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“ other things ordained and enacted, that 'the aforesaid 
“ statute of the aforesaid year of our said late King Rich- 
the Second, should be held and kept and carried into 
“ due execution as in the same statute amongst other 
“ thingscis contained: And whereas also all and singular 
“ pleas and aflairs touching or concerning the validity, 

“ explication, interpretation, construction, or exposition That the expo- 
“ of siny statutes in all parliaments whatsoever of our said tutes ^longs^to" 
“ lady the now queen, or her progenitors, late kings or the camts tern- 
“ queens of England, enacted, made, and provided, and 
“ all and singular pleas and conusance of pleas for any * 

“ trespasses, contracts, trespasses upon the case, for the 
“ taking, detaining, or converting of any goods or chat- 
“ telsj^or for a|iy^ other cause whatsoever, as well upon 
“ land as upon water, within the body of any county 
‘‘ within this kingdom of England, or elsewhere upon 
“ land, happening, arising, emerging, done, or brought 
“ to any person or persons, do specially belong and apper- 
“ tain to our lady the now queen and her royal crown, 

and by the laws and statutes of this realm of England 
“ ought, and from time past always hitherto were accus- 
“ tdmed to be tried, determined, and discussed in the 
“ queen’s temporal cqiptts of record, before the lady the 
“ queen now here, or before her temporal justices or 
“ judges, and not before the lordjpmiral of England, nor 
“ by rile admiral of England, or Ms lieutenant or deputy ‘ 

“"in any manner: Nevertheless <^e John Ballam and one 
“ William Hart not being ignomnt of the ^^remises, but 
“ contriving unjustly to burll^, oppress, and aggrieve 
“ the JYicholas Justin, con#ary to due course of the 
“ law of this kingdom of England, and coiftrary to the Breach. 

• “ form of the several £tatutes aforesaid, and to draw the 
“ conusance of a plea which specially belongs and apper- 
“ tains to our said lady the now queen and her royal 
“ crown to another examination in the court of Admi- 
“ ralty before the Right Honourable Sir Charles Hedges, 

“ Knt. doctor o^ laws and supreme judge of the court of 
“ Admiralty of England, or his deputy or surrogate, or 
“ some other competent judge in that behalf, by virtue of 
“ a certain process out of the said court of Admiralty, for fty processor 
“ the prosecution of a ship called The Swan of Norway, 

“ whereof Berent Gertson laiely was, John Orce, other- labour. 

“ wise Ord, otherwise Larwick, is now master, and its 
“ rigging and appurtenances; and the said Nicholas Justin 
“ being owner of the said ship, for and concerning divei-s 
“ waref and merchandizes, works and labours by the 
“ aforesaid J. Ballam and W, Hart sold, delivered, done, 

“ found, and provided for the said ship, out of the juris- 
“ diction of that court, unjustly drew into plea, warily and 

Salkeld, Vol. 11. 50 
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craftily libelling and suggesting against the said ship, and 
“ the aforesaid Ji'icholas Jttslm in the same court of Admi' 
“ ralty, amongst other things, as followeth, that is to sm : 
“ First, That in the month oi JSlovember in the year of our 
“ Lord one thousand seven hundred, and for several months 
before and after, the said Berent Gerlson of J^orway was 
“ the master and commander of the said ship the Swan, 
“ and had the care and government of her as master, and 
was put in and appointed master of her by her owner, 
who was tlien an inhabitant of JVorway and a subject of 
“ the King of Denmark, but is since dead, and so much the 
“ said Berent Gertson hath confessed and declared, and this 
“ was and is true, public, and notorious, and alleges every 
“ thing jointly and severally: Jllso, That iia the said month 
“ of JVovember, in the year of our Lord one thousand seven 
“ hundred, the said ship the Szcan being upon the high and 
open seas near the port of London, within the jurisdiction 
“ of the High Court of the Admiralty of England, and 
“ then standing in great need of a new cable, a coil of 
“ small ratlin, a new anchor, and the other things men- 
“ tioned in the two schedules hereunto annexed, the said 
^ John Baliam and IVUliam Hart did thereupon, at" the 
“ special instance and request of %e said Berezii Gertson, 
“ then master and coinmander of the said ship upon the 
“ high and open seas,And within the jurisdiction afore- 
said, furnish and su^jly the said ship with the cable, 
** anchor, and other thwigs mentioned in the said two 
“ schedules,; at the resmjctive rates schedulate, to wit, 
the ssLid John Baliam Ardished and supplied her with 
** the cable, small ratlin, ^d tiie other thingsrmentioned 
“ in the firsf of the said schedules N* I, and at the rates 
“ there set down, amounting in nil to the sum of one* 
** hundred and four ipounds fifteen shillings sterling, and 
“ the said William Hart furnished and supplied her with 
“ the anchor and the other things mentioned in the said 
“ otiber schedule N° 2, and at the rates there set down, 
“ amounting in the whole to the sum of nineteen pounds 
“ eleven shillings and six-pence stcrliitg, and the said 
“ cable, anchor, and other things mentioned in the said 
two schoidules, were at the time and place aforesaid 
“ sent atfd delivered by the said John Baliam and WiU 
“ Ham Hart, or their order, on board the said ship, and 
“ have ever since and now arc belonging to her and ap- 
“ plied to hei' use, and the same were, at the time ol 
“ their being sent and delivered on bbard the said ship, 
“ really and truly worth the respective rates aftd sums 
“ of money schedulate, and the like sort of goods were 
“ then usually sold at the same rates; and this was and 
“ is true, public, and notorious, and so much the said 
“ Berent Gertson hath confessed and declared to aevera* 
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persons, hut lays it of other good sums at the*time a/nd place^ 

“ &c., and as above: Also^ That the said ship the Swan^ 
shortly after the said cable, anchor, and the other things 
“ mentioned in the said two schedules, were sent and de- 
“ liverod on board her as aforesaid, proceeded' to JVorway, 
“ and did then and ever, and now doth belong to that 
“ place, and the said Berent Gertson her late master, did, 
“•and do all reside in JVwnjJoy, and were and are subjects 
“ to the King o(d)enmark; and this was and is true, pub- 
“ lie, and notorious, and so much the said Jofu% Orce, 
“ otherwise Ord, otherwise Larwick^ hath lately confessed* 
“ and declared to several persons, and sets forth as above: 

Also, That the said several sums of money mentioned in 
*'• the. said sctijpduies, in all amounting in the whole to 
“ the sum of one hundred twenty-four pounds six shil- 
“ lings and sixpence sterling, are really and truly due to 
“ the said ^ohn Ballum and William Hart, for the said 
“ cable, anchor, and the other things schedulate, and the 
“ said John Orce, otherwise Ord, otherwise Lnrwick, the 
“ present master of the said ship, hath lately confessed and 
“ declared to several persons, that the aforesaid sums of 
“ money are yet unpaid, and that it is so set down in in- 
structions given hiih by the said Nicholas Justin tlie 
owner of the said ship, or to tlwt effect, as b^ore: Also, 

“ That the said John Ballam an^ William Hart have se- 
“ vetal limes demanded the sunp of money due to them 
“ as aforesaid, of the present m/stcr of the said ship, per- 
“ sonally, and of her said owA’er by letters, but they re- 
fusing or delaying to pay fomhe same, and the said John 
“ Ballanfaad William Hart lining no remedy for the reco- 
“ very thereof, but by arresting the said shi[Ain the High 
“ Court of Admiralty of England, have caused the same to 
be arrested by virtue of a warrant from the said Court, 
“ and all persons having or -pretending to have any right, 

“ title, or interest therein, to be duly cited to appear in 
the said co^rt to answer to them the said JoAw Bal- 
“ lam and William Hart, in a cause or causes cavil and ma- 
“ ritime; and the said Nicholas Justin has there ap{>eared 
“ by his proctor, and submitted himself to the jurisdiction 
“ of the said court, and as the owner of the sAiif ship given* 
“ bail* to answer the action brought by the said John Bal~ 
“ lam and William Hart against the said ship, and to abide 
“ by the judgment of the said Court, and to pay what shall 
“ be adjudged, together with the expences of suit, and 
“ thereupon procuVed the said ship lobe released from the 
“ saidlarrest, by the proceedings of the said Court, to which 
the party proponent refers himself, doth appear. 
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N® 1, Delivered for the use of the ship Swan of Long’SOund, 
Mr. Berent Gertson, Commander, November the ICth, 
1700, per John Ballam. 

C. q. lb. 

69 1 10 A cable of 15, in full IQO 

fathom. 


0 1 3 A coil of small Tallin. 

r. 

St 

d. 

fi 

59 2 13 at 35 s. per hundred is 

104 

6 

8 

One hand-line, 4 skains of marlin and 

housen,, — — 

Lighteridgc on board, — 

0 

3 

4 

0 

5 

0 


104 

15 

0 

N® 2, Smith's 7vork to the ship Swan, Berent Gertson, Mas¬ 
ter, November the Q5th, 1700, bp William Hart. 

For one new anchor, weighing 13 C. 

& 

s. 


24 lb. per contract, ^ 

19 

0 

4 

For one hundred fivf-iinch nails. 

— 0 

4 

O 

For one hundred fouininch nails, 

— 0 

2 

6 

For two hundred of ndils, 

0 

'3 

0 

For mending one pumpgron, 

x 

— 0 

1 

6 

r, 

€ 

19 

JSl. 

11 

6 


“ Also that all and singulai the premises were and are 
“ true and notoriousf as by a true copy of the aforesaid 
“ libel in the court of the sakl lady tlie queen, before the 
“ queen herself now here had, read, and heard, amongst 
“ other things more fully appears, when, in truth, the 
“ wares and merchandizes, works, and labours aforesaid, 
Avermcni, That « were found, provided, done, sold, and delivered for the 
aforcsaid ship in the river of 7'hames, to wit, in the pa- 
the sliip iti tlie ‘‘ rish of ^^'Paul Shadwelf, in the county of Middlesex, 
river of Thames, u ypou hjgjj g^a, nor within the jurisdiction 

“ of the Court of Admiralty aforesaid, as by the libel 
“ aforesaid is dj^ve supposed; to all and singular which 
“ matters the ^me John Ballam and William Bari un- 
“ justly constrained him the said Jficholas Justin to appear 
“in the said Court* of Admiralty, before the aftSresaid 
“judge of the same Court, concerning the premises, and 
“ to answer the same John Ballam and William Hart of 
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“ and concerning the same; and although* the same JVi- 
“ cholas Justin in the said Court of Admiralty, before the 
“ ^iforesaid judge of that court, did plead and allege all and 
“ singular the premises by him above suggested and al- 
IcgecL for his discharge and dismissiod from thence in 
“ this behalf, and offered to prove the same by inevitable 
“ testimony and truth; yet the same judge of that court 
“•hath altogether refused and still refuses to admit the said 
“ plea, allegation, and proof: And the beforesaid John 
Ballam and William Hart do, with all their power, en¬ 
deavour and daily contrive to compel him the same JVi- 
cholas Justin to answer of and concerning the premises 
aforesaid, and to be condemned in the premises by the 
sentence anJ final decree of the Court of Admiralty 
aforesaid, in contempt of the said lady the now queen, 
“ in disherison of her crown and dignity, and to the da- 
mage, innfJ)overishment, and manifest grievance of the 
“ same JVicholas, and against the law and custom of the 
“ realm of the said lady now queen oi‘ England, and also 
“ against the form and effect of the several statutes afore- 
“ said in such case in form aforesaid made and provided: 
“ And this the same JVic/iolas Justin is ready to verify: 
“ Wherefore the s,di\^^icholas, humbly imploring the aid 
“ and bounty of the Court of tlm said lady the queen 
“ before the now queen hers^, prays for himself a 
“ remedy, and a writ of .prohibKion of the said lady the 
“ queen here, to be directed to We said judge of the Court 
“ of Admiralty aforesaid, orto/ny other cl|itlE>eteed judge 
“ whatsoever in this behalf, tojjFohibit him or them tni|[t he 
“ or thej^old not plea in anvUnanncr touching orconcem- 
“ ing the premises aforesaid^eforehimW And 

it is granted to him/’ <Src. 


PUaa before our Lord the Mmg at WestminsteTji tf 
the Term of Easter in the Tw^j^ Tear (f ine 
Re^n of our Lord William the Ming 

of England^ Roll 108. 

• 

HILLYARD against C^ 

[3 Lh. Raym. Entries 468. S. C.] 

Berkshire, “BE it remembered. That heretofore, to 
to wit, “ wit, in the term of St. Michael last past, 
“ before our lord the king at Westminster, came Daniel 
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“ Hilliard administrator of all and singular the goods 
“ and chattels, rights and credits, which were of Johri, Cox 
deceased, at the time of his decease, who died intestate, 
“by Ed'ioard 0^rnoa\ his attorney, and brought into the 
“ coiirt of the safi^ Iprd the king then there his certain bill 
“ against Thomas Cox in the custody of the marshal, Vc., 
“ of a plea of trespass upon the case; and there arc pledg- 
“ es of prosecuting, namely, John Doe and Richard Ro»; 
“ which faid bill is in these words, ihat is to say, Berkshire^ 
“ to wit, Daniel HUlyard clerk, administrator of all and 
“ singular the goods and chattels, rights and credits, which 
“ were of John Cox deceased, at the time of his death, who 
“ died intestate, complains of Thomas Cox in the custody 
“ of the marshal of the Marshalsea of the Iqfrd the king, he- 
“ fore the kinghimself being, for that, to wit, That wherc- 
“ as the aforesaid Thomas^ on the first day of March in the 
“ eleventh year of the reign of our lord William the Third, 
“ now King of England^^c. at Farringdon in the county atore- 
“ said, was indebted to the aforesaid John in his lifelinu* in 
“ one hundred shillings of lawful money of Engi> if/, i‘or di- 
“ vers goods,wares,and merchandizes of l.he sarn-" J- . n by 1 he 
“ aforesaid John in his lifetime to the said Thomas^ at Mie 
“ special instance and request of thi^ same Thomas, before 
“ that time sold and delivered: And being so indebted the 
“ aforesaid Thomas in topside ration thereof afterwards, to 
“ wit, the same day, yeah and place abovesaid, undertook, 
“ and then and there faithfully promised the said John in 
“ bis he the k foresaid Thomas would well and 

“ trttiy pay and satisfy the aiid one hundred shillings to the 
“ said/oAn, when he should thereunto aflerward^ request- 

“ edt^And Whereas also afterwards, to wit, on the second 
“ day of March^m the eleventh year ffbovesaid,at Fan ingdon 
“ aforesaid, in consideration that the said John in his life- 
“ time, at the like instance and request of the same Tko- 
“ mas, had sold and delivered to the same Thomas divers 
“ other goods, wares, and merchandizes of him the said 
“ John, the said Thomas took upon himself, and then and 
** there faitj^fully promised the same Jo/i«, that he the afore- 
“ said T^omos Would well and truly pay and satisfy the said 
“ J^kn money for the goods, wares, and merchan- 

“ dizes aforesaid last mentioned, as those goods, wares, and 
“ merchandizes, at the time of the selling and delivering 
“ thereof, werexpasonably worth, when he should be af- 
“ terwards thwWnto requested: And the said Daniel in 
“ fact saith, that the goods, wares, ’ and merchandizes 
“ aforesaid last mentioned at the time of the sale Sind de- 
“ lii^y hereof were reasonably worth another hundred 
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“ shillings of like lawful nrioncy of Englandf to wit, at Fat- 
“ ringdon aforesaid; and thereof the s^me Thomas then 
“ and there had notice: Nevertheless the aforesaid TTio- 
“ htas his aforesaid promises and assonqijPlions in form 
“ aforesaid made not regarding, but contriving and fraud- 
ulently intending the same John in his lifetime, and the 
“ aforesaid Daniel after the death of the said John, in this 
behalf craftily and gubtilly to deceive and defraud, hath 
“ not paid the several ^ums of money aforesaid to the said 
“ John in his lifetime, or the aforesaid Daniel after the 
“ death of the said John, (to which said Daniel adminis- 
“ tration of all and singular the goods and chattels, rights 
and credits, which were the aforesaid John’s at the time 
“• of his death, ^jWas in due form committed by Joseph Wood- 
“ waril, doclor*of laws, and archdeacon of the archdea- 
“ conry of Berks, oihcial lawfully appointed, after the 
“ death of the same John, to wit, on the tenth day of April 
“ in the year of our Lord one thousand six hundred ninety 
“ and nine, at Farringdon aforesaid, to which official the 
“ committing of the administration aforesaid in this be- 
‘‘ half did of right belong,) nor hath anywise contented 
ttiem, or either of them, for the same; although to do 
this the aforesaid after the deat^ of the said 

John, and after the administration a£3reSaid in form 
“ aforesaid committed, to wit, the twentieth day of 
Aptil in the eleventh year abovc^id, at Farringdon afore- 
“ said, by the aforesaid Dume^^as requested, but hath 
“ altogether refused to pay or^anywise sa^^y t^ same 
unto the said John in hitf. ufetime, an^ the aforesaid 
Daniels fior the death of thtfsaid John, and still refuses 
“ to pay or satisfy the same the said Damiel: 
fore tiie said Dante/, saitb, that he is injured, ailehath 
damage to the value of ten poui^s: And therefi9i0& he 
“ brings suit, 

“ And the same Dcmiel brings here into Court theJet- 
ters of administratieo aforesaid of the said 
ward, which testify the commission of the administralion 
“ aforesaid in form aforesaid, the date whereof is on the 
“ day and year aboveraid. 

“ Aud now at this day, to wit, Wedneado^^Bj^t after fif- 
“ teen, days from the day of Easter in this saineterili, until 
“ which day the aforesaid I'Jwmas Cox had leave to im- 
‘‘ parle to the aforesaid bill, and then tp answer, <Sfc. be- 
fore the lord the king at Westminstgt as well the 

aforesaid Daniel* Uillyard by his said ^torney, as the 
“ aforesaid Thomas Cox by Edvmrd SiBrie his attorney: 
“ And the same Thomas defends the force and injury, 
‘‘ when, Sfc, and prajs ajfer of the aforesaid letters of ad- 
ministration now here produced in Court, and in the 
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“ declaration'aforesaid above specified; and they are read 
“ to him in these, words, to wit, Joseph Woodward^ doctor 
“ of laws and archdeacon of the archdeaconry of Berk- 
“ shire, official lawfully constituted, to our beloved in 
“ Christ Daniel J^idyard clerk, principal creditor ,of John 
“ Cox, when living, of Jfetohery within the county and 
“ archdeaconry of Berks aforesaid, grocer, lately deceased, 
“ greeting in the Lord: Whereas the said John.Cotf, co 
“ as aforesaid deceased, lately died intestate, Wc therc- 
“ fore desiring that the goods, rights, and credits of the 
“ said deceased be well and faithfully administered and 
“ converted, and disposed to be administered to pious 
“ uses; Therefore for the well and faithfully disposing of 
“ the goods, rights, and credits of the aforesaid deceased, 
“ and also for demanding, collecting, levying, and requi- 
“ ring all credits whatsoever of the said deceased, and 
“ which belonged to the said deceased whilst he lived, 
“ and at the time of his death, and for the payment of 
“ w'hat the said deceased at such time of his death was 
“ indebted, far as such goods, rights, and credits ex- 
“ tend, according to the value thereof; it is permitted 
“ you, in whose fidelity we do in this behalf confide, 
“ being swocn in due form of ls||» upon GOD’S Holy 
Evangelists; |vell and faithfully to administer the same, 
“ and to make a full' und faithful inventory of all and 
“ singular tibe goods, rights, and credits of the said de- 
“ ceased; and to exhibit the same into the registry of the 
“ said |^hd«||;con of Berhfi aforesaid, on or before the first 
“ day mT the nfonth of Jfum rtext ensuing, and also to ren- 
“ der thereof a full and trl|* account, calculation, or csti- 
“ nH^n of «Bd concerning your addition on or before 
“ the first dHy of March, which shall be in the year of our 
LdN one tilousand six hundred and ninety and nine: 
“ By the tenor of these presents we commit full power, 
“ and ordain, depute, and constitute you by these presents, 
a^iu^nislitttor of all and singularfllme goods, rights, and 
creditgof the said deceased ^nne Cox, widow and relict 
“ of the same deceased, having first renounced in writing 
“ the administration of the goods, ^c. Dated at Oxford 
“ under t|||%dal of our (^Ice, on the aforesaid tenth day 
of the year of our Lord one thousand six hun- 

“ dred and ninety and nine. , 

{[ 750 3 “ Which h|i^ read and heard, the same Thomas saith. 

Pleads that die “ thut the al||^a|d Daniel his said action thereupon 
intestate at the « agaiDst him "Ibu^t not to havc or maintain, because he 
lived io anther “ saith that the aforesaid Thomas, at the time of the death 
diOPesp. “ of the said John Cox, and at the time of the commit- 

ting the administration aforesaid, and loi^ before, was 
an inhabitant and resiant in the city of Oxford in the 
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“ county of Oxford^ which said city is and always was 
“ within the diocese of Oxford^ and out of the archdeaconry 
“ (jf Berkshire aforesaid, and the jurisdiction of the arch- 
“ deacon of that archdeaconry, which said arcj^ideacouTy 
“ and the whole county of Berkshire aforesaid are and al- 
“ ways were within the diocese of Salisbury^ and not 
“ within the diocese of Oxford; by which the committing 
“•of •administration of all and singular the goods and chat- 
“ tcls, rights and»» credits, which were the said John Cox*s 
“ at the time of his death, of right belonged to Thomas by ^ 

“ Divine Providence then and still archbishop of Canter- 
“ bxtry^ by reason of his prerogative, and not to the afore- 
“ said archdeaQon of the archdeaconry of Berks,or any other 
“ infqjrior judge; and the said letters of administration 
“• produced horfe in court are void and of no effect in law: 

“ And this h^s ready to verify: Wherefore he prays judg- 
“ ment if life aforesaid Daniel ought to have or maintain 
“ his said action thereupon against him, &,rc. 

“ And the aforesaid Daniel HU (yard saith, that he, not- DemuneriMiii 
“ withstanding any matters by the aforesaid Thomas Cox causes. 

“ above in pleading alleged, ought not to be precluded 
“ from having his said action thereupon against the same 
“ Thomas, because he^llith that idle plea aforesaid by hina 
the same Thomas, in manner and form a^resaid above 
“ pleaded, and the matter in the jfeme contained, are not 
sufficient in law to preclude Ifim the said Daniel from 
“ having his said action thereupon against the said Tho- 
“ was: To which said plea in na^nner and lotrm afpresaid 
‘•above pleaded, he the Darnel need not, nor is 

“ bound ^y the law of the lan^ in any manner to answer: 

“ And this he is ready to venfy: Whereford^ for wiMIdit of 
“ a sufficient plea in this beh^f, the same Daniel prays 
“judgment, and his damages by occasion of the prenliscs 
to be to him adjudged, «^c-. , And for causes of dcimurrer 
“ in law, according tO' the form of the statute in such case 
“ made and provided, the said Daniel shews and demon* 

“ strates to the Court here these causes following, to w*it, 

“ for that it doth not appear by the plea aforesaid-, that the 
“ aforesaid TAontar Co« was not ati inhabitant within the 
diocese of the bishop of Salisbury at the 1^6 of the * 

“ death of the aforesaid John Cox; andi that the ^said plea 
“ is uncertain and wants fomivd^c.. 

“ And the aforesaid Thomas Cox 8aith|L^that the plea Joinder 
“ aforesaid by him, Ihe said Thomas in- mffl^er and form 
“ aforesaid ^ove pleadedy and the matter ia the same 
“ contaAned, are good and sufficient inJavr to preclude him 
the said Daniel from having: his said action thereupon 
against him the said Thomas,, which said plea^ and tihe 

Salkeld, Vol. II. 5f 
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‘‘ matter in the same containcil, the same lliomas is ready 
“ to verify and p^ovc as the Court, And because the 
“ said Daniel hath not answered to that plea, nor hath 
“ hitherto in anywise contradicted it, the said ThornaR, as 
“ before, prays judgment, and that the aforesaid l}anid be 
“ precluded from having his action aforesaid thereupon 
“ against the said Thomas, But because the C'ourt of 
“ the said lord the king now here arc not yet d<;(crminod 
“ of giving their judgment of and upon the promises, a day 
“ is thcrciore given to the parties aforesaid hetbre the lord 

“ the king at Westminster, until-day next after- 

“ of hearing their judgment thereon, for that the Coiirt of 
“ the said lord the king now here thereof not yet,*' iVe. 


Pleas before our Jjord the King at Wcstniiiifttev, of 
the Term of the Holy Trinity in the Twelfth Tear of 
the Keign of our Lord Wii^m the Third, now 
King of Eingland, Roll ^9. 

'n 

GIDLEY against WILLI .AMS. 

Corivwull, “ BE it remembered, That heretofore, to wit, 
to wit, “ in the term of Easter last past, before the lord 
“ the king at Westminster cafrne Thomasin Gidlcy W<dow, ad- 
“ ministratrit of all the ^oods and chattels of Richard 
“ her husband lately deceased, by Peter Champion her 
“ attorney, and brought into the Court of the said lord 
“ the king then there her -certain bill against Pcthrrick 
“ Williams, otherwise called Petherick Booth, of the parish 
“of Withiel in the county of Comwa//, yeoman, in the 
“custody of the marshal, of a plea of debt; and 
“ there are pledges of prosecuting, namely, John Doc 
“ and Richard Roe; which said bill followeth in these 
“ words, ^at is to say, Corn-mall, to wit, Thomasin*Gidhy, 
“ widow and administratrix of all the goods and chattels 
“ of Richard Gidlep her husband lately deceased, com* 
“ plains of Petherick Williams, otherwise called Petherick 
“ Booth, of thc**^parish of Withiel in the county’ of Conir 
“ mall, ) coman, if\ the custody of the marshal of the 
“ Marshalsea of our lord the king, before the king^iimself 
“ being, of a pica, that he render to her twenty pounds of 
“ lawful money of England, which he oweth to her, and 
“ unjustly detains, for that, to wit, That wherejas the 
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aforesaid Pctherick^ on the tenth day of Jiftie in the year 
one thousand six hundred and eighty;livc, at Great St. 
‘‘ Collumbe in the county aforesaid, by his certain bill ob- 
‘‘ ligatory, sealed with the seal of him the said Petheriefe, 
“ and sjiewn to the Court of the said lord the! king now 
here, the date of which is the same day and year, ac- 
knowlcdgelh himself to owe and be indebted to the 
‘^sajne Richard Gidley in his lifetime, in the entire sum of 
“ ten pounds of gpod and lawful money of England^ to be 
‘‘ paid to the same Richard in his lifetime, his executors, 
'• administrators, or assigns, at or upon the tenth day of 
*• December nbxt following the date of the aforesaid bill 
•• obligatory, pnd for the true payment thereof bound 
himself, his executors and administrators, in the full sum 
*■ of twenty poftnds of lawful English money; and the said 
*• Thomasin yi factsaith, that the aforesaid Pcthcrickdid 
not pay tc/ the same Richard in his lifetime the aforesaid 
** sum of ten pounds, at or upon the tenth day of Deccni- 
‘‘ ber next following the date of the bill obligatory aforc- 
said, which he ought to have paid to the said Richard 
upon the same day, according to the form and effect of 
’•"the bill obligatory aforesaid: Whereby an action hath 
'• accrued to the sai^ Rickard in his lifetime, and to the 
•• said 77ion»a,fm aftef the death of the said Richard^ to re- 
quire and have of the aforesai/fc'the aforesaid 
•• siun of twenty-pounds: Nevertheless the aforesaid Pe- 
“• thcrick, although often requested, hath hitherto al- 
•• together refused to pay the beforesaid twenty pounds to 
'* the said Richard in his lifetime, or to the same Thomasin 
after iJje death of the said Richard^ and still refuseth to 
pay the same to the said 'TjjfoTnasinj to the^amage of the 
••said Thomasin o( tjyenty and five pounds: And the re- 
‘‘ fore she brings suit, And the aforesaid 7'hoytasin 
‘‘ brings here into court the aforesaid letters of adn^inistra- 
“ tion of the aforesaid Richard^ whereby it sufficiently ap- 
“ pears to the Court here, that the aforesaid Thomasin is 
•- the administtatrix of the aforesaid Richard, and thereup- 
on hath administration, 

“ And now at this day, to wit, Friday next after the 
‘‘ morrow of the Holy Trinity in the same term, to which. 
“■ day the aforesaid Petherick had leave to iifiparle to the 
said bill, and then to answer, ^c. before the lord the 
“ king at Westminster, comes as well the aforesaid Thoma- 
“ sin by her said attorney; and the s^e Petherick, by 
“ Joseph Hawkey bis attorney; and the saW Petherick de- 
‘‘ fends the force and injury, when, ^c., and saith that he 
“ ought not to be charged with the debt aforesaid by vir- 
“ iue of the said bill obligatory, because he saith that the 
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“ aforesaid bill is not his deed: And of this he puls hiiii- 
“ self upon the country; and the aforesaid Tko7nasin in 
“ like manner, 

“ Therefore let a jury come thereupon before the lord 
“ the king at Westminster, on Wednesday next after three 
“ weeks from the day of the //o/y Trinity; and uho noi- 
“ ther, ^t. to recognize, lix., because as well, The 
“ same day is to the parties aforesaid there, dj-c. After- 
“ wards the proceedings are thence continued between the 
aforesaid parties of the plea aforesaid, by the jury ro- 
•• spited thereupon between them, before the lord the king 
“ at Westminster, until Wednesday next afte/ three weeks 
from the day of the Holy Trinity then ipext following, 
“ unless the justices of the lord the king appointed to take 
“ the assizes in the county aforesaid fir.d come on the 
“ ninth day of August at Launceston in the county afore- 
“ said, by form of the statute, for default of juror®, 
“ 4'c. At which day, before the lord the king at West- 
“ minster, comes the aforesaid Thomasin by her said altor- 
ney; and the beforesaid justices of the lord llie king. 
“ before whom, <S^c. sent here their record had before 
them in these words: Afterwards, at the day and plate 
“ within mentioned, before Sir Joki^iPoieeH, Knt., one of 
“ (he justices of our lord tlie king ofbench of our said 
“ lord the king appointed to take the assizes in the coun- 
“ ty of Cornvall, and Francis Svanton, Esq., associate to the 
‘‘ same John Pouctl, for this turn, by the form of the sta* 
“ tute, 4^c., came the within*named Thomasin Gidlcy, wi- 
“ dow, by her attorney within mentioned; and the willi- 
“ in-Damed Petherick Willianu, although solcij^nly rci- 
“ quired, did jnot come, but’^ade default: Therefore let 
“ the jury, w^hereof mention is within made, be taken 
“ agiwnst him by default. And the jurors of that jury be- 
“ ing suimnoned came, who being elected, tried, and 
“ sworn to speak the truth of the within contents, upon 
“ their oath say, that the bill obligatory within mentioned 
“ is tbe deed of the aforesaid Petherick Williams, as the 
“ aforesaid Thomasin hath within against him declared, 
“ and assess the damages of the said Thomasin, by occasion 
“ of the deteMion of the withirnw ritten debt, over and 
above bdi' costs and charges by her about her ^it in 
this behalf applied, to two-pence, and for those costs 
“ and charges to forty shillings: Therefore it is consider- 
** od, that the af^’es^id Thomasin do recover against the 
aforesaid Pethmek^r said debt and the damages afore- 
‘^said fay the jury fo form aforesaid assessed; and also 
^ Uiirtesen pounds md ten shillings for her costs and 
^ charges by tbe Court of the said lord tbe king now here 
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adjudged to the said Thomasin, by her hssent, of iti- 
“ crease: Which said damages in the whole amount tofif- 
“ teen pounds ten shillings and two pence; and that the 
“ said Pethcrick be taken,” S^c, 


Fleas before oMr Lady the ^men at Westminster, of the [ 754 ] 

Term of the Holy Trinity in the Third Year of the 
Feign of the Lady Anne, now ^een of Bna;- 
land, ^c, JloU 90. 

' SLATER against MAY. 

London, “ BE it remembered, That heretofore, to wit, ^d. 

to wit, “ in the term of Easier last past, before the lady 3 
“ the queen at Weslminsler came John Slater, administra- Saik 42. 

tgr of all and singular the goods, rights, and credits 
“ w'hich were Ckristoplt^r Youlden’s deceased at the time 
“ of his death, by Th(Mas Moore his attorney, and brought 
*• into the court of the said lady the.queen then there his 
“ certain bill against John May in tlic custody of the mar- 
“ shal^ S^c,, of a plea of trespass upon the case; and there Deciaraiionby 
“ are pledges ofprosecuting, namely, JoAn Doe and Richard aiimimsti-ator 
“ Roc; which said bill follow(;th in these words, that is to sence^oftheexc- 
“ say, London, to wit, /o^n ^S/o/er, administrator of all atd for money 
singulaFlhe goods, rights, an^credits which ^ere Christo- 
pher Youlden's deceased, at fhe time of his death, com- 
plains of John May, iif the custody of the marshal of the 
“ Marshalsea of the lady the queen, before the qtinen her- 
self being, for that, to wit, That whereas the aforesaid 
John May, on tlie twenty-third day of January in the 
“■ year of our Lord one thousand six hundred and ninety 
“ and nine, at London, to wit, in the parish of St. Mary le indebitatus as- 
“ Bov) in the war'd of Cheap, was indebted to the said Chris- 
tmher in his lifetime in thirty pounds of lawful money of , 

“ England, for so much money of the same C^slopher in 
“ his lifetime, by him the said Christopher in his lifetime 
“ to the said John May, at thef special instanee and request 
“ of him the said John May, before that |ime lent and 
‘‘ accommodated; apd being so therO^oii indebted, he 
“ the said John May, in consideration mereof, afterwards, 

“ to wif, the same day and year abovepaid, at London 
“ aforesaid in the parish and ward aforesaid, took upon 
himself, and then and there •faithfully promised the said 
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“ ChriUopher'in his lifetime, that he the said John May 
“ would well and faithfully satisfy and pay the aforesaid 
“ thirty pounds to the same Christopher^ when afterwards 
*• he should be thereunto requested: And whereas also the 
“ aforesaid Jo/m Jtfoy afterwards, to wit, the same .day and 
jear abovesaid, at Lomlon aforesaid in the parish and 
*• ward aforesaid, was indebted to the said Christopher in 
“ his lifetime in other thirty pounds or like hnvAil moncy-of 
England^ for so much money of him the-said Christopher in 
“ his lifetime by the said John May for the same Chrisio- 
“ pher^ and to the use of him the said Christopher, before 
‘‘ tliat time had and received, and being sc indebted, the 
‘‘ aforesaid John May afterwards, to wit, the same day and 
“ year abovesaid, at Jjondon aforesaid, in the parish and 
“ ward aforesaid, in consideration thereof^ took upon him- 
self and then and there faithfully promised the same 
Christopher in his lifetime, that he the said John May 
ivould well and truly pay and satisfy the said thirty 
“ poinds last mentioned to the said Christopher, when he 
“ should be thereunto afterwards requested; Neverthc- 
less the said John May his several promises and underta- 
kings aforesaid in form aforesaid made not regarding, 
but contriving and fraudulently iatcndlng in this behalf 
“ craftily and subtilly to deceive and defraud the said 
“ Christopher in his lifetime, and the said John Sluter 
after the death of the said Christopher, of the said seve- 
” ral sums of money (to which said John S/afer administra- 
“ tion of ail and singular the goods, rights, and credits 
which W'cre the aforesaid Christopher Youldeii's at the 
“ time of his death, with his will annexed, fur Qjc use and 
“ benelit and during the a^»sence of Elizabeth Villery, the 
executrix named in the said will, by Thomas by Divine 
Providence archbishop of Canterbury, primate and me- 
“ tropiditan of all England, on the fifteenth day ot“ October 
“ in the year of our lord one thousand seven hundred and 
“ tfiirce, at Ijondon aforesaid in the parish and ward aforc- 
“ said were in due form of law committeM) lialh not paid 
“ the said several sums of money, orany part thereof, to the 
“ said Christopher in his lifetime, or to the said John Slater 
“ after the: death of him the said Christopher, nor hath 
“ hitherto * in any manner contented them for the same 
“ (although to do this the aforesaid John May by the said 
“ Christopher in his lifetime, and by the sa|d John Slater 
“ after the death pJ the said Chrishyther, and the com- 
mitting of the {^ministration aforesaid at London afore' 
“ said in the parish and ward aforesaid was requested); 
“ but altogether refused to pay or in any manner to sa* 
“ tisfy the same unto the said Christopher in bis Ufetime, 
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and yel rcfuscth to pay them to the said John Slater^ to 
the damage of him the said John Slaicr^oi forty pounds: 
“ And thereupon he brings suit, And the said John 
Hhlcr brings licre into Court the said letters of admin- 
“ istratiyn aforesaid of the said archbishop, which testify 
*■ the commission of the administration aforesaid to the 
“ saiVl Jolm Sluter in form aforesaid, the date whereof is the 
^•#amo day and }Car in that behalf above mentioned, 

“ Aiui^now at .this day, to wit, Friday next after the 
morrow o^ the Jloly Trinity in this same term, until 
“ wdneh day (lie said John May had leave to imparle to 
“ (ho aforesanl bill, and then to answer, before the 
“ lady the (|uc^n at Westminster comes as well the said 
Jtdin Slal(r by bis said attorney, as the said John May 
“ by ftichord Gates bis attorney: And the same John May 
‘‘ defends the /orcc and injury, when, &;l', and saith that 
the declaraiion aforesaid, and the matter therein coii- 
tained, are not sufficient in the law' for the said John 
“ Staler to have and maintain his said action thereupon 
“ against him the said John May; and that he hath no 
‘‘ need, nor is bound by the law of the land in any manner 
t6 answ'cr the said df'claration in any manner aforesaid 
“declared: And this he is ready to verify; Wherefore 
“ for defect of a sufficient declaration in this behalf, the 
“ said John May prays judgment, if the said John Slater 
“ ought to have this said action against him the said John 
“ May, ire. And for causes of demurrer in law in this be- 
“ half, the same John May, according to the form of the 
“ statute in such case lately made and provided, sheweth 
“ and pojutcth out to the Court here these causes follow- 
“ ing, to wit. That the declan|Lion aforesaid is altogether 
•“ uncertain, double ii^scnsible, insufficient in law, and 
“ wants form, ir. And the aibresayi John Slater saith, 
“ that notwithstanding any thing by the s^id John May 
“ above alleged, the declaration aforesaid of the said John 
“ Slater ought not to be quashed, because be saith that the 
“ declaration afbresaid, and the matter in the same con- 
“ tained, are goqd and sufficient in the law for him the 
“ said John Slater to have and maintain his said action 
“ thereon against him the said John May: Which said de- 
“ duration and the matter in the same contained the said 
“ John Slater is ready to ver^y and prove as the Court, 
“ i-c. And because the aforesaid John May hath not an- 
“ swered to that declaration, nor hath hitherto anywise 
“ contradicted it, tlie said John Slater prays judgment and 
“ his dq^nages by occasion of the premises to him to be 
“ adjudged, <S^c. 
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“ But because the Court of our said lady the queen now 
“ here are not yet determined of giving their judgment of 
“ and concerning the premises aforesaid, a day therefore is 
“ given to the aforesaid parties before the lady the queen 

“ at Westminster^ until-day next after-- of hear- 

“ ing their judgment of and concerning the said premises, 
“ for that the Court of the said lady the queen here there- 
of are not yet,” ^c. ' ' 


I*leas before the Lord the King at Westminster, of the 
l.\rm of St. Michael in the Kleventh Year of the 
Reign of the Lord William the Third, now King 
England, §‘c. Roll 377* 

THE BISHOP OF SALISBURY against PHILLIPS. 

[SXd. Raym. Entries 451. S. C.] 

THE lord the king hath given in charge to his be- 
“ loved and faithful Sir George Treby^ Knt. his Chi^f Jus- 
tice of the Bench, his writ closed in these words, to 
“ wit, William the Third, by the grace of (iOD, of En- 
glandj Scotland^ France^ and Ireland King, Defender of 
“ the Faith, To his beloved and faithful ^ir George 
“ Treby, Kr^. his Chief Justice of the Bench, greeting: 
“ Because in the record ana proceedings, and also in the 
“ giving of the judgment of the complaint which was in 
“ our Court before you and your brethren our justices 
‘■of the Bench aforesaid, by our writ between William 
“ Phillipsj executor of the will of William Phillips, Gen- 
“ tleman, his father lately deceased, and Gilbert bishop 
“ of Salisbury and John Berrow clerk, ^to the end that 
“ the same bishop and John should permit him the 
said William Phillips, the now plaintid^ to present a 
“ tit person to the churcli of Stanion, otherwise Siamon 
“ Fitz-'Warren, otherwise 5tan/on Fitz-Herbert, in the 
“ county of Wilts, which was vacant,, and did belong to 
“ his gift, as it was said, manifest error intervened, to 
“ the great damage of them the said bishop and John, 
“ as we have been informed Item his compleynt, We 
“ being willing that the error (if any was) sbonld be in 
“ due manner corrected, and that full and speedy justice 
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‘‘ should be done to them the said bishop aid JbAw, in this 
‘‘ behalf, do command you, that if judgment be thereupon 
“ given, then that you distinctly and plainly send the re- 
“ Qord and proceedings aforesaid with all things to thorn 
“ belonging, unto us under your seal, and this writ: so 
that we may have them from the day of Easter in five 
w^^eks wheresoever we shall then be in England.^ that 
“ we having inspected the record and proceedings afore- 
“ said, may cause to be done that which of right and 
“ accor(i'i?\ff to tlie law and custom of our kingdom of 
“ Engtand^% most lit to be done further thereupon for • 

“ correcting \he error. Witness our self at Westminster 
“ tlie twenty-Mxth day of .dpril in the eleventh year of 
“ our reign. 

• ^ Hale, 

“The ans’/cr of Sir Geo. Trehy, Knt. Chief Justice C 7^8 J 
“ within named. 

“ The record and proceedings of the complaint whereof 
“ mention is within made, with all things concerning the 
“ same, before the lord the king, wheresoever, at the 
“ ^ay within mentioned, I send in a certain record to this 
“ writ annexed, as within I am commanded. 

Geo, Treby, 

“ Pleas inrolled at Westminster before Sir George Trcby^ 

“ Knt. and his brethren, justices of our lord the king, of 
“ the Bench, of the term of the Holy Trinity in the tenth 
“ year of the reign of our lord William the Third, by the 
“ grace of God, of England'Scotland^ France, and Ireland 
“• King, j^efender of the Faith, Roll 1562. 

“ Wilts, to wit, Gilbert, bil^iop of Salisbury, and John Quare iinpc<ii». 
“ Berrmu, clerk, were summoned to /inswer William Phil- vviiPat 
“ Gent, executor of the^ last will and testament of iWiiips. 

“ William Phillips, Gent, his father lately deceased, of 
“ a plea, that they permit him the said William Phillips, 

“ now plaintiff, to present a fit person to the church of 
“ Stanton, otherwise StarUon Fitz-Wanen, otherwise Stan- 
“ ton Fitz-Herbert, which is vacant [or void] and belongs 
“ to his gift, ^c. And whereupon the same William Wiaies ai»oa 
“ Phillips, now plaintiff, by Dennis Russell his attorney 
saith, That whereas one ftichard Organ and one John Iweenjoiaten- 
“ Organ were seised as of fee and right of the advowson present 
“ of the aforesaid church in gross, and being thereof so 
“ seised, the aforesaid Rickard Organ and John Organ on 
“ the tiijenty-sixth day of June in the thirteenth year of 
the reign of James the First, late king of England, at 
Stanton aforesaid in the county aforesaid, by their cer- 
Salkeld, Vol. II. 52 
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“ lain indenlwrc made between the said Richard Organ- 
“ bj the name of Richard Organ of Lambom in the county 
“ of iSerArs, Gent, of the one part, and the said John Organ, 
“ by the name of John Organ of Stanton within the hundyed 
“ o(Highworth in the county of ff'i7/5,Gcnt. of the other part, 
“ the other part whereof, sealed with the seal of the said 
“ John Organ, the Scimc H'illiam Phillips now plaintiflTbiil'ngs 
‘‘ here into Court, the date whereof is on the same drjy 
“ and year concluded and agreed between themselves, 
that they the said Richard Organ and John Org.iH, should 
“ be thereupon seised in common, not jointb, of the ad- 
“■ vowson of the church aforesaid, that is t/say, that the 
“ said Rhhard Organ should stand and |>e seised, and 
have, hold, and enjoy one moiet;y of the said advowson 
“ to him and his heirs, and that the sqid John Organ 
“ should stand and be seised, and have, h<jld, and enjoy 
“ the other moiety of the said advowson to him and his 
h(urs and that the said Richard- Organ and John Organ 
“ and their several heirs, so often a the said church of 
“ Stanton should become vacant [or void] severally and 
“ respectively should present by several turns one after 
anotlier in manner and form following, to wit, that the 
said Richard Organ and his heirs miglit present to the. 
“ said church at the first turn \\I)en the said < lunch should 
'iappen first and next to be vafant [or void] for it; and 
‘‘ that the said John Organ and his heirs might present to 
“ the said church when the same should then next be 
vacant [or void] the second time; and so the said Rirh- 
“ ard Organ and John Organ severally and their several 
“ and respective heirs, in their several turns alternately, 
“ as the sam^ church at an* time thereafter should be- 
“ come \acant [or void] .snould or might present their 
“ clerks according to the order and course concluded and 
“ agreed upon as before is mentioned, as by the same 
“ indenture amongst other things more fully appears; 
“ whereby the same Rickard and John wore seised 
of the advowson aforesaid to be preserfted to the same 
“ church in form aforesaid; and being ^o seised thereof, 
“ the said Richard Organ, after the making of the said 
“ indenture, beginning his first turn, and as in his first 
“ turn at Stanton aforesaid, presented to the said church, 
“ being vacant, one John Woodbridge his clerk, who 
“ at the presentation of the same Richard Organ was 
‘‘ there admitted and instituted in the same, in lime of 
“ peace, in the tiijic of our lord Jmnes the First, late 
“ King of England, And afterwards the church j^foresaid 
“ became vacant by the death of the said John Woodbridge 
“ there, whereby the said John presented to the same 
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“ church so vacant [or void] as in the second 4urn, at Stan- 
‘‘ to7i aforesaid, Tho-mas HolcJikis his clerli; who at the pre- 
“ sentation of him Uie said John Organ was admitted and 
“ instituted in the same, in lime of peace, in the time of 
“ our loud Charles the First, late King of England; and 
“ tjhe aforesaid Richard Organ and John Organ being so 
“ sfi^iscd of the advowson aforesaid, the said Richard Organ 
‘‘ aiterwards, at Stanton aforesaid, died seised of such his 
“ estate, by and a/ter whose death a moiety of the advow- 
son a(o*i«said descended to one John Organ as brother 
“ and heir of the said Richard Organ^ whereby the same 
John as brother was seised of the moiety of the 

” advowson aVuxsnid as of fee and right to present in form 
aforysaid; and being so seised thereof, afterwards, to 
“ wit, on the tiventy-liflh day of August in the fourteenth 
year of the reign of tlie said late king Charles the First, 
“ by E^certain indenture made between him the said John 
Organ of the one part, and one Richard Hippeslcy of Slone 
“ Easton In tlie county of Somerset., Gentleman, nephew of 
the said John Organ the brother, to wit, second son of 
Elizabeth Hippesley widow, natural sister of the said 
“ John Organ tlie brother, of the other part, made at Stan- 
’’ ton aforesaid, in the county aforesaid, the other part 
“ whereof, sealed witli the seal of the said John Organ 
‘‘ the brother, the same William Phillips the now plain- 
“ tiir^roduces here in Court, the date whereof is the 
“ same day and year last abovesaid; and in consideration 
“ of the natural love and affection which he had and bore 
“ towards the said Richard Hippesley, and in consideration 
of thowblood between them, and for the better prefer- 
ment, advancement, nriainlfenance, and livelihood of 
the said Richard Hippeslcy and his brother, in the same 
‘‘ indenture afterwards named, he tihe said John Organ 
“ the brother, for himself and his heirs, covenanted, 
“ granted, and agreed to and with the said Richard Hip- 
pesley and hjs heirs, that he the said John Organ 
“ the brother, his heirs and assigns, and every of them, 
“ and all and every other person and persons and their 
“ heirs, who then wert», or thereafter should stand and be 
“ seised of knd in the said moiety of the advowson afore- 
“ saidy should stand and be siesed of the same, to the use 
“ and behoof of the said Richard Hippesley, and the heirs 
“ of the body of the said Richard Hippesley lawfully to 
“ be begotten; and for want of such issue, to the use 
“ and behoof of Robert Hippesley, brother of the said 
“ Richdfd Hippesley, and the heirs of the body of the said 
Robert Hippesley, lawfully to be begotten; and for de- 
“ fault of such issue, to the use and behoof of the said 
John Organ the brother, and his heirs and assigns for 
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ever; and to no other uses, intents, or purposes whalsoe- 
“ ver, as by the said indenture last mentioned more fully 
“ appears; by virtue of which said indenture, and by force 
“ of a certain act, made and provided in the parliamfmt 
“ of our "lord Henrif the Eighth, late King of Englanri, 
“ held at Westminster in the county of Middlesex on the 
“ fourth day of February in the twenty-seventh ycarrlf liis 
reign, of transferring uses into possession, the afoii‘a>aid 
“ Richard Hippesley was seised of a moiety of the advows«>n 
aforesaid, as of fee-tail and right bclonginf;To the re- 
“ maindcr thereof in form aforesaid, to wit. Vo present in 
form aforesaid; and tlic said Richard Ih'p'iesley being =0 
“seised thereof, afterwards, at iS/Trt/oa a.bresnid, in tli*' 
“ county aforesaid, died, by and after whose deifth the 
“ said moiety of the advowsoii’tiforcsaid descended to Ruh- 
ard Hippeshy^Esc{. as son and heir of t??icbodyof the 
said Richard Hippesley^ whereby the same Richard Ilip' 
“ pesley the son was seised of the said moiety of the advow- 
“ son aforesaid as of fee-tail and right: And the same /tfiVA- 
“ ard Hippesley Vac son bcingso seised thereof, afterwards, 
“ at Stanton aforesaid, died without issue of hLs body, by 
“ and after whose death the said moiety of the advov^son 
“ aforesaid descended to John Hipjmlcy^ Esq. as son and 
“ heir of the body of the Richard Hippesley first named, 
“ whereby the said John Hippesley was seised of the said 
“ moiety of the advowson aforesaid as of fee and right. 
“ And the said John Hippesley being so thereof seised, af- 
“ terwards, to wit, the sixteenth day of January^ in the 
“ twenty-fourth year of the reign of our lord Charles the Se- 
“ cond, late King of England!,, at Stanton aforcs*’d, in the 
“ county aforesaid, by his cqrtaiii writing, which the same 
“ William Phillips the now plaintiFproduces here in court, 
“ sealed with the seal of the said John Hippesley, the date 
“ of which is the same day and year, did give and grant 
“ to Francis Symes the elder of Kelmeseot in the county of 
“ 0;:^rd,'<xentlema®, and William Phillips the testator of 
“ Eaton Hastings in the county of Berks, Gentleman, his 
“ executors and assignees, the first and next advowson, 
“ donation, nomination, presentation, and free disposition 
“ of the sahl parish church of Stanton, otherwise called 
“ Stanton Pitzherhtrt, otherwise Stanton Fitzwarren, will- 
ing, and by his same writing granting, that it should and 
“ might be lawful to and for the said Francis Symes and 
** WUliani Phillips tile testator, their executors and assig- 
*1 nfeB) to present tq the said church of Stanton Fitzherhert, 
“ otherwise Stanton. FUztoarren, whensoever or hdwsoever 
“ by death, resignation, deprivadion, cession, permutation, 
“ dismission, or any other way whatsoever, by which the 
same church should happen then first and next to be va- 
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“ cant [or void] any honest and learned dark for the then 
“ next turn only, as by the writing aforesaid more fully ap- 
“ pears; by virtue of which grant the same Francis Symes^ 

“ «and William Phillips the testator were possessed of the 
“ advowson of the church of Stanton aforesaid; that is to 
“ say, to present to the same church, when first and next 
“ if should happen to be vacant; and being so possessed Francis 
‘li tiereof, the said Francis Symes, afterwards, at Stanton 
“ aibrt^id, in the county aforesaid, died, and the said Wil- 
“/i'ajnT’llW/ip.? the testator survived,and then was posses- testator survives. 
“ sed of tha^dvowson aforcfaid by right of survivorship^ S,r.* 

“ And the sad William Phillips the testator being sothcrc- 
“ of possesseA the said church in the lifetime of the said 
“ William Phillips the testaior was vacant [or void] by the 
“ death of tht^said Thomas lioichkis, and still remains va- 
“ cant [or vow]; which said vacancy [or avoidance] of the The var.incj m 
“ churcli aforesaid by the death of the aforesaid Thomas 
“ Holchkis, is the first and next vacancy [or avoidance] of 
“ the said church after the aforesaid grant to the same 
“ Francis Syrncs and William Phillips by the said John Hip- 
pcslcy in form aforesaid made, and for that reason it be- 
“•longcd to the said William Phillips fhc, testat<^ r in his life- 
time, to present a fit person to the church aforesaid so 
“ vacant [or void]; and the said bishop and John Berrow 
“ have unjustly hindered him the said William Phillips the 
“ testator; and the said William Phillips the testator, the 
“ said church being so vacant [or void] as aforesaid, after- 
wards, to wit, on the twenty-first day of June in the sixth 
“ year of the reign of our lord the now King, and of the Testator made 
“ ladylate Queen of England^ i^rc., at Stanton nfoct- p|aintifth!i"**;xe- 
said, in the county afores^d, made his la«t will and tes- entor. 

“ tament, and by th(^ same aid constitute and ordain the 
“ said William Phillips the now plainlifi',executor of his said 
“ will, and afterwards there,died; and after the death of 
“ which said William Phillips the testator,the said William 
“ Phillips the now plaintiff took up|i himself the burthen will proved 
“ and executio'h of the said will, and that will hath proved 
“ in due form of law, to wit, at Stanton aforesaid, and for 
“ that reason at present it belongs to him the said William 
“ Phillips the now plaintiff, to present a fit person to thef 
said church so vacant [or void]: And the said bishop and 
“ John Berrow do unjustly hinder him the said William Phil- 
lips the now plaintiff; wherefore the same William Phillips 
the now plaintiff saith that he is injured, and has damage 
“ to the value of'six hundred pounds: And therefore he 
“ brings suit, ^c. With this, that the said WiUiam Phil- r *1 

“ lips the now plaintiff will verify that the said John Hip- “ 

pcs% is still living and in full life, to wit, at Stanton thr^Jtor and 
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“ aforesaid, in«the county aforesaid; and that the church 
“ ofSlanton^ otherwise Stanton Filzzoarren, otherwise Stanton 
“ Fitzherberlj is one and the same church, and not another 
“ nor different: And he brings here into the court the let- 
“ tors test^entary of the said William Phillips the testa- 
tor, by which it sufficiently appears to the Court tyjrc, 
that the said William Phillips the now plaintiff is cx<;cu- 
“ tor of the said will, and has administration thereof, «, 

“ And the said Gilbert bishop of Salisbury, and Jgfizi Bcr- 
“ row clerk, by John Carpenter their attorney, c^jic and de- 
‘‘ fend the force and injury when,And the s/Jd Jb/m Bcr- 
“ row saith, that he is a parson imparsonec the churcli 
‘‘ aforesaid by the collation of the said bishop; and tlie said 
bishop and Jb/m ifen oro further say,that the said William 
“ Phillips the executor ought not to have bis said ariion 
against them; because they say, that the said church 
“ of Stanton, otherwise, Stanton Filzwarrcn, otherwise 
“ Stanton Filzherbcrl, was vacant [or void] by the death of 
‘‘ the said Thomas Hotchkis, on the twentieth day of Sep- 
“ temher in the year of our Lord one thousand six liundred 
“ ninety and three, and remained so vacant until tlic twen- 
‘‘ ty-third day of in the year of our Lord one thousand 

•• six hundred ninety and four, on which day at Stanton 
aforesaid the said bishop, because at that time six mouth.s 
after the vacancy [or avoidance] of the same church were 
“ fully elapsed and devolved, being the ordinary of that 
“ place, collated the said John Bcrrvzv clerk to that church 
“ then being vacant, as it was lawful for him: And this 
“ they are ready to verify: Wherefore they pray judgment 
if the said William the executor ought to have,his said 
action against them, 4^c. ^nd the said William Phillips 
“ the executor saith, that he, notwithstanding any matters 
“ before alleged, ought not to be precluded from having 
his said action, because he, saith that well and true it is 
“ that the aforesaid church of Stanton, otherwise Stanton 
“ Fitzmarrm, othcrwtoliSfan/on Fitzherbert, by the death of 
“ the said Thomas nolchJcis on the said twentieth day of 
“ September in the year of our Lord one thousand six 
“ hundred ninety-three abovesaid, was vacant [or void] 
“ as the said bishop and John Berrow in pleading have allc- 
“ ged: But tne same William Phillips the executor further 
“ saith,'that after the said twentieth day of September in 
“ the year of our Lord one thousand six hundred ninety 
“ and three ^bovesald,and before the said twenty-third day 
“ of April in the year of our Lord one thfbusand six hundred 
“ ninety and four, within six months after the death of the 
“ said Thomas Holchkis, to wit, on the sixteenth day of 
“ October in the year of our Lord one thousand six hundred 
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ninety and three, the said William Phillipii the testator, 
“ by his writing sealed with his seal, the date of which is 
“ on the same sixteenth day of October jh the year of our 
Jjord one thousand six hundred ninety and three, at 
“ Stanton aforesaid, in the county aforesaid, the said bishop 
“ b^ing' then ordinary of the said place of Stanton, other- 
“ Wiise Stanton Fitzwarren, otherwise Stanto7i Fitzherbcrl, 
“^piesented one John Symes, master of arts, his clerk; 

and then and there requested the said bishop to admit 
‘ and ^n.,4^tute tfie same John Symes to the church afore* 
said so v^ant by the death of the said Thomas Holchkis, 
which said Jo^H Symes the said bishop then and there 
altogether Refused to admit and institute to the said 
“ church, at the aforesaid presentation of the said William 
“ PkHlips the testator, and hindered him the said William 
“ Phillips thcAestalor from presenting: And this he is 
“ready to verify: Wherefore he prAJfB judgment and 
“ damages by occasion of the hinderance [pr impediment] 
“ aforesaid, and also a writ to the said hishop to him to 
“ be adjudged, <S^c. 

“ And the said bishop and John Berrozo say, that well 
“ 4ind true it is, that the said William Phillips the testator, 
“ by his writing sealed with his seal, did present the said 
“ John Symes, as the same William Ijhe executor hath above 
“ in his replication alleged: But the said bishop and 
“ Berroxo further say, that afterwards, and within six 
“ months after the avoidance [or vacancy] of the said 
“ church, to wit, on the said sixteenth day oPOcloher in 
“ the year of our Lord one thousand six hundr^^^.ninety 
“ and three abovesaid, the said John Symes at Stanton 
“ afore^hid brought the presentation aforesaid to t|ie said 
“ bishop, and required the sliid bishop to give the said 
John Symes a few da^fs to prepare himself to be examined 
‘‘ concerning his sufficiency in learnfng to have the ch^i^h 
“ aforesaid; and that the safd bishop thereupon, at 4he 
“ request of the said John and there did 

“ give leave to the said John S^es to go ajfay, and 
“ there to return to the said bishop within three days next 
“ following, to be examined of his sufficiency aforesaid, 
“ which said three days were ended long befpre the end. 

of six months after the vacancy [or nvomance] of the 
“ church aforesaid by the death of the said Thomas Hotch- 
“ kis, that is to say, by the* space of one month, to wit, 
“ at Stanton aforesaid. And the said bishop ^^Dd John 
“ Berrozo further say, that he the same bishop, for the 
“ said |hree days afterwards, was there ready to examine 
“ the said John Symes concerning his sufficiency afore-^ 
“ said; and that the said John Symes, neither within the 
“ said three days, nor ever afterwards, did return or 
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offer himself to the said bishop to be examined conccni- 
“ ing his said sufficiency; by which the said church re- 
“ maincd void [or vacant] for the space of six months and 
“ upwards after the aforesaid vacancy or avoidance by tljie 
“ death of Ahe said 2'homas IJoichkis; whereupon the said 
“ bishop collated the said John Bcrrow to the said chu/ch 
so vacant [or void]; which said Johri Berrow was ar^cr- 
“ wards inducted into the same church in due fori, i of 
“ law, without this, that the said bishop altogether re- 
*• fused to admit and institute the said Ji)hn to the 

, ‘‘ church aforesaid at the presentation of the ^iid William 
Phillips the testator, as the said William Phillips the exe¬ 
cutor hath above alleged: And this they "are ready to 
verify: Wherefore they pray judgment, and tliat the 
said William the executor from his said action be pre¬ 
cluded, 

“ And the &e.\(^tWilli<mi Phillips the executor, as before 
“ saith. That the said bishop hath altogether refused to 
“ admit and ii^tithte ^e said 'fohn Symes to the church 
“ aforesaid, at the presentation of the said William Phil- 
** lips the testator, as the said William Phillips the executor 
hath above in his replication thereupon alleged; And 
“ they pray that this may be inquired of by the country: 
“ And the said bishop pid John Berrow likewise, ^c, 

“ Therefore the sherifl' is commanded, that he cause to 


“ come here in three weeks from the day of the Holy Tri- 
“ nity^ twelve, by whom, «&’c., and who neither, «S^c., 
“ to recognize, S/e--, because as well, ^c. At which day 
thqi. .|M||ies come here, 8;c* And the sheriff hath not 
■wi m^^brevc^ retuiMM the writ: Therefore, as before, the sheriff is 
' “ comiiihnded^ that he cause to come here in thr^ weeks 
“ from the day of St. MichcAl, twelve, ^c., to recogpize 
“ in form aforesaid, 4'^. At whieff day the parties come 
“ i^e, ^c., and thelBheiiff hath not returned the writ; 
“ Tnerefore, as before, the sheriff is commanded, that he 
“ cause to come hegh^ eight days from the day of the 
“ Purifi^tion of tbe^lessed Mary, twelve, ^c,, to re- 
“ cegm^in form aforesaid, 4rc. At which day the jury 
between the said parties of the aforesaid plea was re- 
spited thipremn between them here until this day„.to wit, 
” in h{lee& <£^8 from the day of Easter then next follow- 
ing, unless me justices of our L«ord the king appointed to 
“^take the assizes in ffie county aibre^id, by the form of 
the 6tajl|ate|4'’c*, ccmie on Saturday the eleventh day 
** of Mar^ ^fit, at JVhw Sarum in the county aforesaid; 
^ and now nW at dMl day comes the aoid William by his 
said attorney, and the said justices appointed to take as- 
«« sizes, beforis, have sent here their record in these 
« words, to wit, Afterwards at the day and place within 
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“ contained, before Sir Thomas Rokehy^ Kni:. one of the Return of the 
‘ justices of our lord the king appointed to hold pleas be- 
‘ fore the king himself, and Sir John Povell^ Knt. one of 
‘ Uic justices of the said lord the king of the bench, jus- 
^ (tees of the said lord the king, appointed to take assizes 
‘ in^the’ county tof Wills^ by form of the statute, came 
“ as,well the within-named TVilliamPhillips, Gent, executor 
“^tl^the last will and testament of William Phillips, Gent. 

“ his (other lately deceased, as the within-named Gilbert 
“ Bishop Af Salisbury, and John Berroto clerk, by their at- 
tornies wi^iin mentioned: and the jurors of the jury, ♦"ind that the 
‘‘ whereof mention is within made, being summoned, like- 
“ wise came, who being elected, tried, and sworn to speak piaintitf’s pre- 
“ the truth of the within contents, upon their oath, say, that ®^*^chureh*ru\*i 
“ the “said Gilbert Bishop of Salisbury, altogether refused upon the bfeh- 
“ to admit arjfl institute the within-named John Symes to collation, 

“ the church within mentioned on preifentation of the vaiueT2o1?^^ 

*• said" William Phillips the testator, as the said William 
“ Phillips the executor hath within thereupon in his repli- 
‘‘ cation alleged. And the said jurors upon their oath 765 3 

“ further say, that the church aforesaid is full of the said 
‘‘ John Berrow by the collation of the said Gilbert Bishop 
‘‘ of Salisbury, as is by him within alleged, and that the 
church aforesaid is, and from the time in which, t^c., 

“ was of the yearly value of one hundred and twenty 
*'• pounds in all issues beyond reprisals: And the jurors 
" aforesaid assess the damages of the said William Phillips 
the executor, for his costs and charges by him concern- 
‘‘ ing his suit in this behalf applied, to forty shillings; 

‘‘ therefore no respect being had to the beforesiaid fort/ 

“ shilliiTgs of the damages, costs, and charges afonSsaid, 

“ assessed by the said jury By occasion of the hindrance 
aforesaid, because such damages the law of the land 
are in nowise in this case to be adjudged; it is consid- 
*• ered that the s'didWilUamPKilitps the executor do recover judgment and 
against the said Bishop of Salifif^f and John. Berrow, 
his presentation to the church aforesaid, and his^danaages ° ® *’* *“?■ 

“ to the value of^that church for the half of one year, which 
‘‘ amounts to sixty pounds, by the jury aforesaid in form 
“ aforesaid assessed; and let him have a writ to the Arch-* 

“ bishop of Canterbury, Primate of all Engla^, and Metro- 
“ politan of that place, for tha?t the said Bishop of Salisbury 
“ is a party, drc., because the said John Berrow is admitted 
“ and instituted to the same church at the coUallon of the 
“ said Bishop of Salisbury, and is inducted in the same, to 
“ remojfe the said«foAn Berrow from the said church, and 
“ that he may admit a fit person to the said church at the 
“ presentation of the said William Phillips the executor; 
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“ and the aforesaid Bishop of Salisbury and John Berrow in 
“ mercy, ^c. Afterwards, to wit, on Monday next after 
“ three weeks from the day of St. Michael in this same term, 
“ before our lord the king at JVeslminstcr, come the afcrc* 
“ said bishop and John Borrow by Adrian Moore thcir'ut- 
“ torney, an j^say, that in the record and proceedings a !brc- 
“ said, and also in the giving of the judgment aforesaid. 
“ there is manifest error, in this, to wit, that by the rc^co-d 
“ aforesaid it appears that the said Judginent givcn.in form 
“ aforesaid was given for the said Phillips 

“ against the said bishop and John Berrow^ Ithcre by the 
** law of the land of this kingdom of England^ that judg- 
“ ment ought to have been given for the s^id bishop and 
“ John Borrow against the same William Phillips^ therefore 
“ in that there was manifest error: There is also error in 
“ this, to wit, that the record aforesaid before the lord the 
“ king now herd sent is defective in this, to w it, that the 
original writ, and the return of the same between the 
“ parties aforesaid in the plea aforesaid, are totally omitted 
“ out of the said record, and yet remain in the custody of 
“ the keeper of the writs of the lord the now king of the 
“ bench, not certified to the same lord the king. And the 
“ same bishop and John Borrow pray a writ of the said lord 
the now king to be directed to the keeper of the wTits 
“ of our said lord the now king, of the bench aforesaid, to 
“ certify the writ aforesaid, together with the return of the 
“ same writ to the said lord the king: And it is granted to 
“ them, ^c., whereby it is given in charge to William 
“ Thursl^i Esq. keeper of the writs of our lord the king of 
“ the bench aforesaid, that having searched for thq original 
“ writs in the county of of the term of the Holy 

“ Trinity in the eighth year of the reign of our said lord 
“ the now king, being in his custody of record, he may send 
“ what he shall find in the spme concerning the aforesaid 
writ, together w'ith the whole return of the same writ, 
“ as f^lly and cntiri^J^ they remain in his custody, to the 
“ lord the king, without delay, wheresoever, 4 t., together 
with the writ of the said lord the king, to himself there- 
“ upon directed, Sfc, Which said keeper of writs, by 
“ virtue of ^at writ to him thereupon directed, hath cer- 
“ lifted to thfe same lord the king, that having searched all 
“ the original writs of his cOhnty of Wilts^ of the said term 
“ of the Holy Trinity in the eighth year of his reign, in 
“ his custoify filed of record, he hath a certain original 
“ writ between thejiarties aforesaid of the plea aforesaid 
“ in his custody filed of the same term, fihe tenor of which 
“ said writ, together with the return of the same, fol- 
“ loweth in these words: William the Third, by the grace 
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‘‘ of GOD, of England, Scotland, France, and Ireland King, 
“ Defender of the Faith, ^c. To the sheriff of Wilts, 
“ greeting: Command Gilbert Bishop of i^alisbury, and John 
“ i&e/To«> clerk, that justly and without delay, they permit 
•^^illiflm Phillips, executor of the will of Witliam Phil- 
‘‘ lips his father lately deceased, to present a fit person to 
“ the church of Stanton, which is vacant [or void], and be- 
‘^lo«gs to his gift, as he saith, and whereof he complains 
“ thatk^^he said bishop and John do unjustly hinder him: 

“ And unfoss they shall so do, and the said executor shall 
“ make you secure of prosecuting his claim, then summon * 
“ by good summoners the aforesaid bishop and John, that 
“ they before our justices at Westminster, from the day of 
“ thc^//o/?/ Trinity in fifteen days, to shew wherefore they 
“ have not so ^one: And have you there the summoners 
and this writ. Witness, Thomas Archbishop of Canter- 


“ bury, and the rest of the keepers and justices of the realm 
“ at * Westminster, the twenty-eighth day of May in the 
“ eighth year of our reign. Hale, Essoin for the bishop ad- 
“ journed until three weeks from the day of Saint A//cAoc/; 

“ the same day for the clerk of essoin for the clerk ad- 
“ journed until the morrow of Saint Afar/m; the same day 
*• for the bishop William Hall, Pledges of prosecuting, 

“ John Doe and Richard Roc; summoners, Thomas Eyre, Jo~ 

“ seph Russet, Edward Somner, Esq. sheriff; which said writ 
“ of certiorari, together with the return thereof, is affiled 
“ amongst the records without day of that term: And upon 
“ this the said William Phillips, by Joseph Sherwood his at- 
“ torney, likewise comes forthwith here in court: And 
“ thereupon the said bishop and John Berrow (as before) say, 

“ that in the record and proceedings aforesaid, and also 
“ in the giving of thejudgment aforesaid, there is mani- 
‘‘ fest error, alleging the errors afoi^said by them in form 
“ aforesaid above alleged, apd pray that the judgment |] 767 1 
“ aforesaid, for the aforesaid and errors being in 

“ the record and proceedings afdUMld, may be reversed, 

“ annulled, andf altogether deemed as none; and that they 
“ be restored ta> all things which by occasion of the judg- 
“ ment aforesaid they have lost; and that the Court of 
“ the said lord the king now here proceed to the examine-* 

“ tion.aswell of the record and proceedings aforesaid, as 
of the said matters above assigned for error, and that the 
“ said William do rejoin to the errors aforesaid: Upon 
“ which the same WilUam Phillips saith, that there is no 
“ error either in tbb record and proceedings aforesaid^ or 
“ in the giving of the judgment: And in like maimer 
‘‘ prayeth that the Court of the said lord the king now ' 

“ here do proceed to the examination as well of the re- 
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“ cord and pcoceedings aforesaid, as of the said matters 
“ above assigned for error; and that the said judgment in 
“ all things be aflirmed: But because the Court of tlje said 
“ lord the king now here are not yet advised of giving tli^ir 
“ judgmertt of and concerning the premises, day is thf^ie- 
“ upon given to the parties aforesaid, before the lord^' the 
“ king, until 

wheresoever, 

“ hearing their judgment tlicreupon, for; that the Court of 
“ the said lord the king now here thereof arc n6t ycl," <ir. 


Pleas before our Lady the Queen at Westminster, of 
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Middlesex, “ BE it remembered, That heretofore, that 
to wit, “ is to say, in the term of the Holy 'Trijv'h/ 
“ last past, before our lady the queen at Westminster, 
“ came Richard Goddard by Henry Wright his attorney, and 
“ brought into the Court of our said lady the queen then 
“ there his certain bill against Richard Smith, and Chrislo- 
pher Preston in the custody of the marshal, of a 
“ plea of trespass upon thp case; and there are pledges 
“of prosecuting, namely, John Doe and Richard Roc; 
“ which said bill folipweth in these words, that is to say, 
“ Middlesex, to wit, Richard Goddard complains of Richard 
“ Smith and Christ^ier Preston in the custody of the 
“ marshal of the 0§l0ialsea of our lady the queen, be- 
“ fore the queen herself being, for that’, to wit. That 
“ whereas the said Richard Goddard is a good, true, faith- 
“ All, peaceable, and honest subject, and liege man of 
“ our lady the now queen, and was of a good name, fame, 
“ reputation, conversation, behaviour, and condition, 
“ and as a good, true, faithful, peaceable, and honest 
“ liege man and subject of the said lady the now queen, 
“ being wiihout any scandal, imputation, or reproach, 
and hath not beloved or demeaned himself at any time 
“ from the time of his nativity hitherto as a barsetor or 
“ disturber of the peace of ^e said lady the queen, nor 
was in suspicion of the like crime amongst his neigh- 
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“ hours and other subjects of the said lady the queen to 
“ whom the said Richard Goddard was known, and by rea* 
“ son of his honest and quiet conversation aforesaid for the 
“ whole time aforesaid, lawfully and honestly gained and 
•^cquiyed great credit and esteem, and also diVers great 
“ gl. ins and profits from his neighbours and other subjects 
“ of our said lady the queen, with whom the said Richard 
^'‘^G^ddnrd had commerce for the support of himself and his 
“ family: Nevertheless tlie said Richard Smith xmd Christo- 
not ignorant of the premises, but contri\ing and 
“ maliciously intending not only to deprive him the said 
‘‘ Richard Goddard of his good name, fame and esteem 
‘‘ .aforesaid, but also to bring him the said Richard God- 
“ dard into ignominy and public disgrace, that by reason 
“ thereof the subjects of the said lady the queen might 
“ withdraw themselves from the fellowship of him the said 
“ Richard Goddard, and might altogether cease and dc- 
“ sist from dealing and having commerce with him in any 
“ manner, on the thirteenth d.ay of September in the first 
“ year of the reign of the said lady Anne, now queen of 
“ England, ^c» at the parish of St. James Cierkemoell in 
“ <he county aforesaid, then and there having had a con- 
“ spiracy between themselves falsely and maliciously to 
“ cause the said Richard Goddard to be indicted as a bar- 
“ retor and public disturber of the peace of the said lady 
th^ queen, without any cause or colour ofsui^h crime be- 
“ ing committed by him the said Richard (Joddard, they 
“ the same Smith and Christopher at the parish afore- 
“ said in the county aforesaid, in prosecution and execu- 
“ tion ^f their malicious intention and conspiracy afore* 
“ said, at the general quartej sessions of th» peace of our 
“ lady the queen held for the county of Middlesex at Hicks's 
“ Hall in St. John-Street in the county aforesaid, before 
“ John Rennet, Henry Hawley.^ and Joseph Offiey, Esquires, 
“ and other their fellow justices of said lady the queen, 
appointed to keep the peace lp|p county a&resaid, 
and also to hear and determine divers felonies, tres- 
passes, conteippts, and misdemeanors in the same coun- 
“ ty committed, falsely and maliciously caused and pro- 
“ cured the said Richard Goddard, with intent to defame 
“ the .same Richard Goddard, without any lawful or true 
“ cause, to be indicted by ^he name of Richard Goddard, 
“ late of the parish of St. James Clerkentoell in the county 
“ of Middlesex, yeoman, for that the same Richard God- 
“ dard, on the fiftit day of January in the first year 
abovt^aid, and divers other days and times as well 
“ before as afterwards^ at the parish aforesaid in the 
county aforesaid, had been and then was a common 
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'* barretor, and a common, daily, and public disturber of 
“ the peace of the said lady the now queen, and also a 
“ common and turbulent slanderer and sower of quarrels 
and discords amongst his quiet and honest neighboj^irs, 
“ so tbatiie moved, procured, and stirred up diyers^ron- 
“ tentions and controversies, and also brawlings, quarrels, 
and fights, at the parish aforesaid in the county afore* 
“ said, and elsewhere in the said county of Middlesex, 
“ amongst divers liege subjects of the sajd lady the. queen, 
“ to the great disturbance of the peace of the said lady 
“ the now queen, to the evil example of all others in the 
“ like case offending, and against the peace of the said la- 
“ dy the now queen, her crown and dignity, ^c. and did 
“ falsely and maliciously prosecute and cause to be prosc- 
cuted the said indictment against the said Richard God- 
dard, until the said lady the now queen caused that in- 
dictment afterwards for certain reasons to come to be de- 
“ termined before her: And the sheriff of the county afore* 
“ said was commanded that he should not omit, but 
“ cause him to come and answer, And he the said 
“ Richard Goddard afterwards, to wit, in the term of St. 

Michael in the second year of the reign of the said lAdy 
“ the now queen, in the Court of our lady the queen, be- 
•• fore the queen herself, the same Court being at West- 
“ minster, was according to the law and custom of this king- 
“ dom of Eingland in a due and lawful manner thereof dis- 
“ charged. By pretence of which said premises against 
“him the said Richard Goddard ^hy the said Richard SmztAand 
“ Christopher Preston ’m form aforesaid published, done, ex- 
“ hibited, and prosecuted, the same Richard Goddqrd is not 
only very much hurt and ^njured in his good name, fame, 
“ credit, and reputation aforesaid, and disquieted and 
“ weakened in his bqdy, but was sdso forced to expend and 
“ lay out divers large sums qf money in and about acquit¬ 
ting and dischargk|^imsclf of the said indictment, and 
“ defending his innipliite, to the very great discredit and 
“ extreme impoverishment of him the said Richard God- 
“ dard, and to the dan^e of the said Richard Goddard of 
“ twenty pounds: And: thereupon he brings suit, Sfc. 

And now at this day, to wit, Morulay next after three 
“ weeks from the day of St. Michael in this same term, 
“ till which day the said Rickard Smith and Christo- 
^pher had leave to ioiparle to the said bill, and then to 
“ answer, before our lady the queen at Westminster 
“ comes as well the ^aid Richard by His said attorney, as 
” the said Btchard ^ith and Christopher by Edmund But- 
“ ler their attorney: And the said Richard and C^ris- 
“ fopker defend tiie ferce and injury, when, 4^. and say 
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that they are in no manner guilty of the p/cmises above 
“ laid to their charge, as the said Richari Goddard above 
complains against them: And of this they put them- 
“ pelves upon the country; and the said Richard Goddard 
•‘'tfkewise, <^c. Therefore let a jury come thereupon be- 
“ fore our lady the queen at Westminster^ on Monday next 
“ after the morrow of All Souls, and who neither, Sre, to 
” wecpgnize, because as well, The same day is 
given-to the pajities aforesaid there,” 


Pleas h^ore our Lady the Queen at Westminster, of 
the 'jdknn of%e Holy Trinity in the Third Year of 
the Reisn of our Lidy Anne, now Queen of Einr- 
laiitl, ^c. ^RoU 211. ^ 


TENANT against GOULDWIN. 
Ld. Raym. Entries 485. S. C.] 


Middlesex, “ BE it remembered, That heretofore, that 
to vjit, “ is to say, in the term of Easter last past, 
“ before our lady the queen at Westminster, came Robert 
“ Tenant by John Rice his attorney, and brought into the 
court of our said lady the queen then there his certain 
‘‘ bill against iMke Gouldwin, in custody of the marshal, 
“ ora plea of trespass upon the case; a»d there are 
pledges of prosecuting, namely, John Doe and Richard 
Roe; which said bill followeth in ^hese words, that is 
“ to say, Middlesex, to wit, Robert Tenant complains of 
Luke Gouldwin in the custody <#4he marshal of the 
“ Marshalsea of our Lady the queenplfe queen her¬ 
self being, foi'that, to wit. That vmereas he the said 
Robert, on the j&rst day of October in the first year of 
our lady Anne, now queen of England, ^c,, and from 
“ thence* always hitherto was possessed and still is pos- 
sessed of one messuage, situate, lying, and being in Frith- 
street, in the parish of SU^Amie within the liberty of 
“ Westminster in the said county of Middlesex, for a cer- 
tain term of years not yet ended, and used to lay and 
keep in his cellar, parcel of his messuage aforesaid, good 
stores qj[ coals and ale for the use of his family, and also 
“ to be sold and merchandised to divers persons who 
“ were wont to buy that commodity in his messuage 
aforesaid, to the great profit and advantage of him the 
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“ said Robert,* which said cellar lies contiguous, and for 
all the time aforesaid did lie contiguous to a messuage 
“ of the said L/itke in the parish aforesaid, and used to be 
“ separated and fenced from a privy-house, parcel of |the 
“ aforesad messuage of the said Luke, by a thick and eji^e 
“ wall which belongeth to the said messuage of the said 
“ Luke, and of right ought to have been repaired by the 
said Luke for the whole time aforesaid : Nevertljeless 
“ the said Luke not being ignorant of the premises, but 
“ contriving and fraudulently intending him the said Ro- 
“ bert in this behalf unjustly to aggrieve, and wholly to 
deprive him the said Robert of the use and advantage of 
“ the cellar of his messuage aforesaid, and to hinder him 
“ of the profit of his commerce aforesaid, on the same 
‘‘ first day of October in the above said year of the reign of 
” the said lady the queen, and from thence always hitherto, 
“ so negligently kept and refaired the ^aid wall, although 
“ often requested to repair the same, to wit, by the said 
Robert, on the same first day of October in the parish 
“ aforesaid, that for want of due care and reparation of 
“ the same wall, the filthinesses and nasty things of the 
“ said privy-house flowed out of the same privy house by 
“ the decayed parts and breaches of the wall aforesaid into 
“ the cellar aforesaid of the same Robert, and overflowed 
“ the same cellar, to wit, in the parish aforesaid, for the 
“ whole time aforesaid; whereby the same Robert Ipst the 
“ use of his cellar, and the profit of his commerce aforc- 
“ said, for all the time aforesaid: Wherefore the same 
“ Robert saith, that he is injured and hath damage to the 
“ value of one hundred pounds: And thereupon he brings 
“ suit, ire. «-And now at this day, to wit, FnUay ij^ext 
“ after the morrow of the *Holy Trinity in this same term; 
“ until which day tjie said Luke tad leave to imparle to 
“ the said bill, and then to answer, ire. before our lady 
“ the queen at Wesi^mter comes the aforesaid Robert by 
“ his said attorney^tlgl prays that the said Luke may an- 
“ swer to the declaration: And the said Luke, although 
“ on the same day solemnly required, ctoth not come nor 
“ say any thing in bar or preclusion of the aforesaid action 
“ of the said Robert; whereby the same Robert remains 
“ against him thereupon undefended; for which, reason 
“ the said Robert ought to recover his damages against the 
“ said Luke: But because it is not known by the Court of 
“ the said lady the queen now here before the queen her- 
self, wha|; damages the said Roheft hath sustained by 
“ occasion bf the premises in this behalf: Therefore the 
“ sheriff is commanded, that he, by the oath of twelve 
“ honest and legal men of his bailiwick, do diligently 
inquire what damages the said Robert hath sustained; as 
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well by occasion of the premises, as far as his costs and 
“ charges by him about his suit in this behalf applied; and 
“ that he send the inquisition which he sdiall take thereon 
*’'• to our lady the queen at Westminster on Monday next 
“ f.ftcr three weeks from the day of St. Michaelp under his 
“ seal and the seals of those by the oath of whom he shall 
“ take the said inquisition, together with the writ of our 
“ iady the queen to him for that purpose directed: The 
saihe day is given to the said Robert there,” 


Plea% before our Lady the ^ueev at Westminster, (f the 
'Perm of St. Hilary in the Third Year of the lieis^n 
of our Lady Aimc, now (^ueen of Hnglaud, 
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BROOK against HUSTLER. 

F^jglnnd^ “OUR lady the queen hath sent to her s^ik. 56. lie] 

to wit, “ trusty and well-beloved Sir Thomas Trevor, A. Q. 76. S. < 

“ Knt., her Chief Justice of the Bench, her writ closed in 
“ these words, to wit, Jlnnc, by the grace of GOD, of 
England, Scotland, France, and Irsland Queen, l^efender 
of *1110 Faith, To her trusty and well-beloved Sir 
“ Thomas Trevor, Knt., her Chief Justice of the Bench, 

“ greeting: For as much as in the record and procccd- 
“ ings, and also in the giving of judgment of the plaint 
“ whitdfc was in our court before you and your brethren, 

^“4?ur Justices of the Benck, by our writ between Sir 
“ WtUiarn Hustle?’, Sh* Richard Osbaldeston, Knts., and 
“ William Osbaldeston, Esq., Thomas Brook late of Over- 
Jiocton in the county of York, yeoman, of a debt of se- 
“ verity and nine shillings and el^en pence, which the 
“ same Williani, Richard, and Wittiam demand of the said 
“ Thomas, as it is said, manifest error hath intervened, to 
“ the great danlage of the same Thomas, as we arc in- 
“ formed by his complaint; We willing that the erroi*,^ 

“ if any was, be duly amended, and that full and speedy 
“ justice be done to the parlies aforesaid in this behalf, do 
“ command you, that if judgment be thereupon given, 

“ then you send to us distinctly and plainly, under your 
“ seal, the record, and proceedings aforesaid, with all 
“ things touching the same, and this writ; so that we may 
“ have^them from the day of Easter in fifteen days where- 
“ soever we shall then be in England, that we having in- 
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speclcd the record and proceedings aforesaid, may causd 
“ furtlier to be done thereupon for amending the said error> 

“ that which of right and according to the law and custom 
‘‘ of our kingdom of England shall be meet to be done. 

“ Witness ourself at Westminster the second day oi.Marche 
“ in the second year of our reign. 

Hungerfordt 

“ The answer of Sir Thomas Trevor^ Knt., Chief])^J«iS“ 
tice within-named. The record and pfoccedings •tjf the 
“ plaint within mentioned, with all things touching the 
“ same, I scud before our lady the queen, wheresoever, 

“ at the day within contained in a certain record to this 
“ writ annexed, as I am within commanded. 

Thomas Trevoi\ 

♦ 

“ Pleas inrolled at Westminster before Sir Thomas Trevor, 
“ Knt., and his fellow-justices of our lady the queen of 
“ the Common Bench, of the term of St. Hilary iu the 
“ second year of the reign of our lady Anne, by the grace 
“ of GOD, of England, Scotland, France, and Ireland 
“ Queen, Defender of the Faith, Roll 1228. 

“ Yorkshire, to wit, Thomas Brook, late of Overjlocton‘'m 
“ the county aforesaid, yeoman, was summoned to answer 
“ Sir William Hastier, Knt., Sir Rickard Osbaldeston, Knt., 
“ and William Osbaldeston, Esq., of a plea that he render 
“ to them seventy arH nine shillings and eleven pence, 

“ which he owes to them and unjustly detains, tVc. And 
“ whereupon the same Sir William Hustler, Sir Richard 
“ and William Osbaldeston, by Robert Hopkinson their at- 
“ torncy, say, that our lord James the First, late,King of 
“ England, w4s seised in riglj^bf his crown of Englandem 
“ of fee and right of and in the,court-leet and view ot* 
“ frank-plt dgc with the appurtenances, and all and every 
“ thing which to a court-lejet or view of frank-pledge be- 
“ longed, or in any minner appertained, or ought to be- 
“ long or appertain, vlUhin the manors or lordships, vil- 
“ lages or hamlets of West Brellon, Cawthom, Overflocton, 
“ and JYetherJlocton, in the said county of York, and within 
“ the precincts of the same manors or lordships, villages 
and hamlets, and every of them, in the said county of 
“ York, being or not being parcel to the duchy of Lan- 
“ caster, of ail resident and inhabiting within the manor 
or lordship, village and hamlet betoresaid, and within 
the precincts of the same manors or lordships, villages 
and hamlets, and eyery or any of them. The said 
court-leet and view of frank-pledge aforesaid to be 
“ bolden twice by the year within the manors or lord- 
ships, villages and hamlets aforesaid, or any of them, 

“ or within the precincts of the same manors or Iprd- 
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•* ships, villages and hamlets, or any of tliem, at such days 
“ and times in a year as the said lord the king James the 
“ First, his heirs or assigns, should see tit, convenient, and 
“ necessary, according to the law and custom of this king- 
dom of England, before the steward of the same lord the 
“ king of that court, or the deputy of such steward for the 
“ time being: And being so seised, the late King JamM the 
“ 4^i^st afterwards, by his letters patent under the Great 
‘‘ Sea4 of England, and under the seal of the duchy of Ean- 
“ caster in like manner made, bearing date at Westminster 
“ in the county o{ Middlesex on the twenty-ninth day of June 
“ in.the thirteenth year of his reign in England, and the 
“ forty-eighth in Scotland, which the said Sir William 
“ Hustler, Sir Richard and William Osbaldeslon here in 
“ court produce, as well for and in consideration of the sum 
“ of twenty shillings of lawful money of England, well and 
“ truly to be paid at the receipt of his Exciiequerat West- 
“ minster to his own use, by his beloved subject George 
“ Wentworth of Bulkliffe in West Brelton in the county of 
“ York, Gent., wliercof the same late lord the king did ac- 
“ knowledge himseit to be fully satisfied and paid, as for 
“Olivers other good causes and considerations the same 
“ lord the king especially moving, of his especial grace and 
“ certain knowledge and mere motion did give and grant 
“ for himself, his heirs and successors, to the said George 
“ Wmtzvorth, his heirs and assigns fWever, that they should 
“ and might have, hold, arid enjoy within the rminors or 
“ lordships, villages, or the hamlets of West Brelton, Cazc' 
“ thorn, Overflocion, nnd JVilhcrflocton, and every of them, in 
thc^g^yd county of York, and within the precincts of the 
‘‘jKme manors or lordshipsjfvjjlages and hantlels, and eve- 
ry of them, in the saij county of York, being or not being 
“ paicel of the said duchy of Eancuster a court-leet and 
view of frank-plcdgc, to be held of all the residents and 
“• inhabitants, and other residents coming within the lord- 
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“ ships or manors, villages and hamlets aforesaid, and with- 
“ in the precinCs of the same manors or lordships, villages 
“ and hamlets, and every or any of them; to hold the Jyear*’at8udr'’ 
“ said court-leet and view of frank-plcdge twice by the daysas the 
“ year from tinae to time within the manors or lordships, 

“ villages and hamlets aforesaid, or any of them, or within 
“ the precincts of the same smanors or lordships, villages 
“ and hamlets, or any of them, at the same places, days, 


“ and times at which the said George Wentworth, his heirs 
“ or assigns, should see fit, convenient, and necessary, ac- 
“ cording to the law and custom of this kingdom of Eng- 
“ larul, before the steward of the same G. Wentworth, his 
“ heirs and assigns for the time being, or before the dlfr- 
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“ puty of such steward for the time being; and all and 
“ whatsoever to tlje said court-lcet or view of frank-plcdgc 
“ belonged, or in anywise appertained, or in any manner 
“ ought to belong or appertain, and also all and singular 
“ amerciaihcnts, lines, forfeitures, pains, penalties, peniui- 
“ sites, profits, liberties, pre-eminences, privileges, rights, 
“ and jurisdictions whatsoever, whicli at the said courts- 
“ leet or view of frank-pledge to the said lord the king, \)r 
“ his successors, in any manner whatsocv#;r might or-ought 
“ to belong; by virtue of which said letters patent tlic 
“ said George JVentworth was seised as of fee and right of 
“ and in the court-lect and view of frank-i»lcdge aforesaid, 
“ with the appurtenance.^; and held divers eourts and 
‘‘ views of frank-pledge within the manors or lordships, 
“ villages or hamlets of lirclton^ Cmvthorn^ Overfheton^ 
“ and JVcthetJloclou aforesaid, according to the gift and grant 
“ aforesaid in the letters patent contained: And the said 
“ George being so seised of eourt-leet and view of frank- 
pledge aforesaid, with the appurtenances, afterwards, (o 
“ wit, on the second day of June in the year of our Lord one 
“ thousand six hundred and thirty-eight, at JVcthcrflocton 
aforesaid died, after whose death the said court-loot ahd 
“view of frank-pledge, with the appurtenances, did de- 
“ scend to William rtVa/rtior/A, (lent., as son and heir of the 
“ said George, whereby the said William Wcnlivorlh, i^on and 
“ heir of the said George, was seised ns of fee and rigktof* 
“ and in the coiirt-leet and view of frank-pledge. aforesaid, 
“ with the appurtenances; and being so seist d thereof, the 
“ same William aflerward.s, to wit, on the foiiitli day of 
“ March in the year of our Lord one thousand six b’oidred 
“ and thirty-nine, at A'’etherjlqc%n aforesaid, died witli«<it 
“ any issue of his body; after whose, death (he said court- 
“ leet and view of frank-pledge, with the appurtenances, 
“ descended to Thomas Wmlworih, Esq., afterwards Sir 
Thomas fFcntoorZ/i, Baronet, as brother and heir of the 
“ said William B'cntaior/A, whereby the said Thomas Wrnf- 
worth, as brother and heir of the said William Went- 
“ worth, w^as seised of and in the court-lset and view of 
“ frank-pledge aforesaid, with the appurtenances as of fee 
and right; and being so seised thereof, the said Sir Tho- 
“ mas afterwards, to wit, on the first day of Jlpril, in the 
“ year of our Lord one thouscuid six liundred and seventy- 
“ six, at JVethcrfloeton aforesaid died, without any issue of 
“ his body issuing; aftcrwho.se death the said court-lcet 
“ and view of frank-pledge, with the appurtenances, did 
“ descend to Sir Matlhne Wentworth, Baronet, •as bro- 
“ thcr and heir of the said Sir Thomas Wentworth, wherc- 
“ by the said Jl/aW/ierr, as brother and heir of the said Sir 
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“ Thomas Wtnlivorlh, was seised of and ift the court-lect 

“ and view of fiank-pledgc aforesaid, with the appurtenan- 

‘‘ CCS, as of fee and right; and being so seised thereof, the 

“ same Sir Matlhejo afterwards, to wit, on the second day 

of An^sust in the year of our Lord one thousand six hun- 

“ dred and seventy-eight, at A’ctherjloclon aforesaid died; 

“ after whose death the said court-lect and view of frank- After whoso 

“ pledge with the appurtenances descended to Sir Mallhew scended* to his 

“ Wentworth, liaijpnct, as son and heir of the said Sir Mat- son, who enter- 

“ thew Wentworth the brother, whereby the said Sir Mat- 

“ ihew Wentworth tlieson was seised of and in the court-lect* 

“ arjd view of frank-pledgc aforesaid, with the appurtc- 

“ nances, as of fee and right: And the said Sir Matthew the 

“ sor^ being so seised thereof, afterwards, to wit, on the 

“ eighth day of December in the year of our Lord one thou- 

“ sand six hundred and ninety-three, at JVefAcr^oc/on afore- And by lease 

X • • 1 j r T_ • j 1 1 and i-eleasc con- 

‘‘‘ sa^d, by a certain indenture oi bargain and sale made veyedtothe 
between the said Sir Matthezo Wentworth the son, of the idaintiffs. 

“ one part, and the said Sir William Hustler, Sir Richard 
Osbaldeston, and William Oshaldeston, of the other part, the 
“ other part whereof sealed with the seal of him the said 
“*Sir Matthew the son, the same Sir William, Sir Richard 
and William Osbaldeston, produce here in court, the date 
“ of which is the same day and year, in consideration of 
‘‘ five shillings to him in hand paid by the said Sir William, 

“.Sic Richard and William Osbaldeston, bargauied and sold 
“ to them the said Sir William, Sir Richard and William, 

“ the said court-leet and view of frank-plcdge with the ap- 
purtenanccs, to have and to hold to the same Sir William 
“ Ili^cr, Sir Richard and William Osbaldeston, their exe- 
‘k^fiitors, administrators, assigns, from the day of the 
“ date of the said ir^enture to the end and term of one 


“ year then next following, and fully to be complete and 
“ ended: By virtue of which said bargain and sale, and 
“ by force of the statute in that beluilf made and provided 
“ of transferring uses into possession, the same Sir William 
“ Hustler, Sir tiichard and William Osbaldeston, were in pos- 
“ session of the. court-leet and vieir of frank-pledge afore- 
“ said for that term and being thereof so possessed, and 
“ the said SmMatthew Wentworth the son being seised df 
“ the reversion of the court-leet and view of frank-pledge 
“ aforesaid, with the appurtenances, as of fee and right, af- 
“ terwards, to wit, on the ninth day of December, in the year 
“ of our Lord one thousand six hundred and ninety-three 
“ abovesaid, at J^etherjlocton aforesaid, by a certain other 
“ indenture made between him the said hiv Matthew Went- 
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joorth the son, of the one part, and the said Sir Wil- 
“ Ham Hustler, Sir Richard Osbaldeston, and William 
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Osbaldeston^ of the other part, the other part whereoi 
“ sealed with the seal of the said Sir Matthew the son, the 
“ same Sir William Hustler, Sir Richard and William Os- 
“ baldeston produce here in court, the date whereof is the 
“ same da;^ and year last above mentioned, he the said Sir 
“ Maitkew Wentroortk the son, released to the same William 
“ Hustler, Sir Richard and William Osbaldeston, their heirs 
“ and assigns, all the estate, fight, title, and interest of^hrm 
“ the said Sir Matthezo Weiitzoorth the sgin, of and ki the 
“ court-leet and view offrank-pledge aforesaid,with the ap- 
purtenances: By virtue of which premises the said Sir 
“ William Hustler, Sir Richard and William Osbaldeston 
“ were and still are seised of and in the court-lcctand view 
“ of frank-pledge aforesaid, with the appurtenances,, as of 
fee and right; and that Thomas Brooke, on the twenty- 
‘‘ fourth day of j5ljpn7 in the year of our Lord one thousand 
“ seven hundred and three, and long hcfoire, was resident 
“ and an inhabitant at OvcrJ^0Sn aforesaid, within theju- 
“ risdiction of the leet and view of frank-pledge, aforesaid,. 
“ and ought to do suit at the court of view of frank-pledge 
“ aforesaid: And they the said Sir William Hustler, Sir 
“ Richard and William Osbaldeston, being so as aforesaid 
“ seised of the court-leet and view of frank-pledge afore- 
“ said, with the appurtenances, the court-leet and view of 
“ frank pledge aforesaid was held at JVeihcr/locton aforesaid 
“ within ti«l^<manors and lordships aforesaid the said twen- 
“ ty-faarth day oi April in the year of our lord one thousand 
“ seven hundred and three, before Richard Witton, Esq., 
“ steward of the said Sir William Hustler, Sir Richard and 
“ William Osbaldeston, of that court, of which courk-so to 
“ be held due hotice was givqn to the residents and inlihi*- ^ 
“ itants within the manors, lordships, villages, and hamlets 
“ aforesaid, to wit, at JV^/Zier/Zoc/ouaforesaid; and that the 
“ said Thomas Brooke did not do his suit nor appear at 
“ that court, but msMils default; wherefore at the same 
“ court, by the jurors who were sworn and charged in 
the same court to inquire and present those things 
which appertained to the said court-loct and view of 
“ frank-pledge, it was presented upon their oath, that the 
said Thomas Brooke then was resident ai>#«in inhabitant 
“ within the manors aforesaid, and within the Jurisdic- 
“ tion of the court of view of frank-pledge aforesaid, and 
“ ought to have done suit to the court of view of frank- 
“ pledge aforesaid: And that the said Thomas Brooke, al- 
though he was then sol^^nly summoned, did not appear 
“ but made default, by reason whereof the same Thomas 
“ Brooke was then and there by the same Court amerced, 
which said amercement, by Jos^h Senior and Timothy 
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** Roads then residents and inhabitants witj^in the manors 
“ aforesaid, then and there chosen and sworn affeerors bj 
“ the same Court, was then in due thanner aifeered to 
“ thirty-nine shilJings and eleven pence of lawful money 
“ of England ; whereof the said Thomas Bt^oke alller- 
“ wards, to wit, the day and year last mentioned, at JV'e- 
“ therjlocton aforesaid, had notice, whereby an action ac- 
“ ^rued to the same Sir William Hustler, Sir Richard and 
“ William Oihaldcston, to demand and have of the said 
“ Thomas Brooke*iha said thirty-nine shillings and eleven 
** pence parcel of the aforesaid seventy-nine shillings and' 
“ (deven pence. And whereas also the said Thomas Brooke 
aAerwnrds, to wit, on the first day of July in the year 
“ of our Lord one thousand seven hundred and three, at 
“ .KellierJlo( ton albresaid, borrowed of the said Sir William 
“ Hustler, Sir Richard and William Osl/aldeston, forty shil- 
Hags, residue of the aforcaid seventy-nine shillings and 
“ cl^’cn pence, fo be paid to the said Sir William Hustler, 
“ Sir Richard and William Osbaldeston, when he should be 
thereunto required : Nevertheless the said Thomas 
Brooke, although often requested, hath not yet |^id the 
“aforesaid seventy-nine shilling^ and eleven peiic%.|ior 
any part thereof, to the same Sir William Husti&r^ Sir 
“ Richard and William Osbaldeston, or either of tliem, but 
“ hath hitherto refused and still refuses to pay the same to 
thejn or any of them; wherefore they say d|Kt they arc 
Injured and have damage to the value of tmt huii|j|red 
shillings : And thereupon they bring suit, 

“ And the aforesaid Thomas Brooke, by Henry Wood his 
attorney, comes and defends the force and injury when, 
says nothing in bar or preclusion of the said 
<^^tion of the said Sir Willson Hustler, Sir Richca^ and 
“ William Osbaldeston: Whereupon ^e same Sir Wikkiam 
“ Hustler, Sir Rickard and William Osbaldeston, remain 
“ against the said Thomas Brooke ti|reupon undefonded: 
“ Therefore it is considered thuyt said Sir WilUam 
“ Hustler, Sir Richard and William Osbaldeston, do recover 
against the sa^d Thomas Brooke th#ir said debt, and their 
“ damages by occasion of the detention of that debt to 
eight’poundsj by the Court here adjudged to the same' 
“ Sir William ISustler, Sir Richard and William Osbaldeston, 
“ by their assent; and the Sjime Thomas Brooke, in mercy, 
“ S/'c, 

“ Afterwards, that is to say, on Tuesday next after eight 
“ days from the day of St. Hilary in the same term, before 
“ the lq,^y the queen at Westminster comes the aforesaid 
“ Thomas Brooke by Thomas Harvey his attorney, and saith, 
“ that in the record and proceedings aforesaid, and also 
“ in giving of the judgment aforesaid, there is manifest 
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“ error, in tlii^ to wit, that the declaration aforesaid in 
“ the record aforesaid mentioned, and upon which the 
“ judgment aforesaid in form aforesaid is given, and the 
“ matter in the same contained, are not sufficient in law 
“ to have c.r maintain that judgment thereupon given in 
“ form aforesaid; and so the said judgment thereupon in 
“ form aforesaid given is erroneous and void in law; and 
“ therefore in that there is manifest error. There is ero[)r 
“ also in this, that where it appears by the said rptord, 
“ that the said judgment in form aforesaid given, was 
given for the said Sir William Hustler, Knight, Sir Rich- 
“ ard Osbaldcsion, Knight, and William O.sbaldeston, against 
“ him the said Thomas Brooke; whereas by the law of the 
“ land of this kingdom of England, judgment in the plea 
“ aforesaid ought to have been given for the said Tiiomas 
“ Brooke against them the said Sir William Hustler, Sir 
“ Richard Osbaldeslon, and William Osbal^eston; and there- 
“ fore in that there is manifest error: And he prays,* that 
“ the said judgment for the errors aforesaid, and others 
“ being in the record and proceedings aforesaid, be 
“ revolpd, annulled, and altogether be deemed as none; 
“ mat the same Thomas Brooke be restored to all 
“ tmngg, which by occasion of the judgment aforesaid he 
“ hath lost; and that the said Sir William Hustler, Knight, 
“ Sir Richard Osbaldeston, Knight, and William Osbaldeslon, 
“ may to the errors aforesaid, And the said 

‘* Wilmam Hustler, Knight, Sir Richard OshalSesibn, 
“ Knight, and William OsbeUdeston, by Adrian Moore their 
“ attorney, come and forthwith say, that there is not any 
“ errorneither in the record and proceedings aforesaid, or 
“ in the giving the judgment aforesaid; and pray Tijt.il^^he. 
“ Cojftrt of the lady the quetjn now here may proceed 
the examination as^ well of the record ££nd proceedings 
aforesaid, as of the matters aforesaid by him the said 
“ *t^nomas Brooke aho^ assigned for errors, and that the 
jud^ent aforcsaMln^ in ail things affirmed.'* 



Pleadings to the Cases. 


m 


Pleas b^ore the Lord the King and the Lady the Qmen 
at 'Westminster, of the Term of ihe Holy Trinity 
in ike Third Tear of ihe of our Lord Wil¬ 
liam* and Lady Mary, now King and “Qwen of 
England, ^c. BoU l66. 

• 

« 

&ARKER against WINCH. 


Berkshire^ “ SIMOM Winch late of Bray in the county 
to wit, “ aforesaid, Gent., was attacned to answer 
“ Thsmas Barker, Gentleman, of a plea, wherefore with 
force and arms he entered into six messuages, six cot- 
“ tages, sixty acres of land, sixty acres of meadow, three 
“ hundred acres*«of pasture, and forty acres of wood, with 
the appurtenances, in the parish of Bray, which William 
“ Yieldall and Rebecca his wife demised to the said Tho~ 
“ mas for a term which is not yet past^ and into other 
“six messuages, six other cottages, six other ^res of 
“land, sixty other acres of meadow, three hundred ^^er 
“ acres of pasture, and forty other acres of wood^ith 
“ the appurtenances, in the parish of Bray aforesaid, 
“ which John Lidguld the younger also demised to the 
“.saM ITiomas Barker for a term which is yet past, 
“ and him from his farms aforesaid cjectet^ and 
“ enormities to him did, to the great damage of thct said 
“ Thomas, and against the peace of our lord the king and 
“ ou^ady the queen now, <£rc. And whereuppn the 
Thomas Barker, by Jfilliam 7ur6t7/*his attomey, 
“ complains, that whereas the said William Yielded and 
“ Rebecca his wife, on the first day of April in thd '^rd 
“ year of the reign of our lord and lady now king and 
“ queen of Er^land, 4^*, at the of Bray, demised 

“ to the same Thomas the aforesaid sn messuages, six. cot- 
“ tages, sixty acres of land, sixty qcres of meado.w, three 
“ hundred acres o%asture, and fi||y acres of wood, with 
“ die appurtenances, to have and to ocoqpy the said te- 
“ neme*nts ^|||^ibe appurtenances^ to the same Tkomob' 
“ Barker andr^s assigns, from the twesty-filidi dfy of 
“ March then last past to the fttH cand and toi^ of five 
“ years from thence next toUowifltg, lally to he eonqplete 
“ and ended; by vjrtue of whkh saiilt despise tl^e same 
“ Thomas Barker entered into the Said tensl^nts w^ith the 
“ appurtenances laid aboyesaid^ and wantposs^iBsed 
“ And also that whereas the said John ladgold^ on the 
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“ same first (Jay of Aprils in the third year abovesaid, at 
“ the parish of Bray aforesaid, demised to the same Tho- 
“ mas Barker thfe aforesni(| six other messuages, six other 
“ cottages, sixty other acres of land, sixty other acres of 
“ meadow, three hundred other acres of pasture, and forty 
“ other acres of wood with the appurtenances, to have 
“ and to occupy the same tenements with the appurte- 
nances to the said Thomas and his assigns, from the afi^re* 
“ said twenty-fifth day of March then last past unjto the 
“ full end and term of five years from thence next foliow- 
“ ing, and fully to be complete and ended; by virtue of 
“ which demise the said Thomas entered into the said te- 
“ nements with the appurtenances last above mentioned, 
“ and was possessed thereof; and being so possessed there- 
“ of, and being also possessed of the said several tene^nents 
“ with the appurtenances as aforesaid, the said Simon 
“ Winch afterwards, to wit, on the said first day of April 
“ in the third year abovesaid, with foriie and arms; 

“ entered into the aforesaid tenements wilh the appurte- 
“ nances, which the said William and Rebecca his wife had 
“ demised to the said Thomas Barker in form aforesaid, for 
“ the iiid term first above specified which is not yet p(\st, 
“ 2 ^ into the aforesaid tenements with the appurtenances 
“ which the said John Lidgold had demised to the same 
“ Thomas Barker in form aforesaid, for the said term last 
above specified, which is not yet past, and him the said 
“ Thomas Barker from his forms aforesaid ejectect,- and 
“ o&er enormities, i/c,^ to the great damages, and 
“ against the peace, &rc. Wherefore he saith that he is 
injured, and hath damage to the value of one hundred 
“ pounds: And thereupon he brings suit, S^c, A-’^he 
“ aforesaid Simon Winch by John Sandwell his attonlLj^ 
“ comes and says, that the tenements in the declaration 
aforesaid above specified are, and from the time of 
“ which the memory of man is not to the contrary, were 
parcel of the manoir of Bray in the county aforesaid, of 
“ which said manor our lord the king an,d our lady the 
“ queen are seised ia right of their crown, and that the 
menor aforesaid is i^he ancient di^esne of the crown 
“ of our lord the king and our lady the queen; and that 
the aforesaid tenements are pleadabl^l^nd have been 
‘‘ pleaded in the court of the manor aforesaid, by writ of 
right close of our lord the king and our lady the queen, 
from the time of vrfaich the memory of man is not to the 
contrary; ^d this he is ready to verify as the Court 
** consp^, ire. Wherefore he prays judgment if the 
** of me lewd the king and the lady the queen here 
** will take conusance of plea thereupon, 
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And the aforesaid Thomas Barker saith, Oiat notwith- 
“ standing any matters by the said Simon Winch above in 
“ his plea alleged, the Court of our lord tKe king and lady 
“ the queen here ought not to be precluded from having 
“ cognizance of the plea aforesaid; because he saith that the 
“ plea aforesaid by him the said Simon in manner and form 
“ aforesaid above pleaded, and the matter in the same con- 
“ tauned, ai*e not sufficient in the law to preclude the said 
“ Coifat of our lord the king and lady the queen now here 
“ from having cognizance of the plea aforesaid, to which 
said plea and the matter in the same contained the said 
“ Thomas Barker need not, neither by the law of the land is 
he bound, in any manner to answer: And this he is rea- 
“ dy to verify; Wherefore for want of a sufficient answer 
in this behalf, the said Thomas prays judgment and his 
“ term aforesaid yet to come of and in the tenements aforc- 
“ said with the appurtenances, together with his damages 
“ by Occasion of the trespass and ejectment aforesaid, to be 
“ to him adjudged, 4rc. And for causes of ddmurrer in 
“ law upon that plea, he the said Thomas, according to the 
“ form of the statute in such case thereupon lately , made 
“ and provided, shews and demonstrates to the Coilw l^e 
“ these causes Allowing, to wit. For that the said SimaPin 
“ his said plea hath not shewn to the Court here, nor hath 
“ alleged, that the tenements aforesaid, with the appurte* 
nances in the said declaration mentioned, nor any parcel 
“ thereof, are held of the lord and lady the no# king and 
queen of their manor of .Bra u^^ foresaid; and because ^e 
“ plea aforesaid is insensible, uncertain, and wants form. 
“ And the aforesaid Simon saith, that the plea afore- 
sajiHSty him the said Simon in manner an^ form afore- 
'*^d above pleaded, and thefnatter in the same contain* 
ed, are goo^ and sufflbient in the law, to preclude the 
“ said Court of the said lord the king*and lady the queen 
“ now here from having cognizknce of the plea aforesaid, 
which said plea and the matter in the same contained 
“ he the said Simon is ready to verify and prove as the 
“ Court, And because the said Thomas hath not 
answered to th£t plea, nor hath hitherto in any manner 
contradicted it, he the said Simon as before prays judg* 
“ mentj if the Court of the said lord the king and lady 
the queen now here will or ought to take cognizanqe 
“ of the plea aforesaid: Buf because the Court of the 
“ said loMthe king and lady the queen now here are not 
“ yet advised of giving their judgment of and concern- 
^ log the premises, day is thereupon given to the said 
partied before the lord the king and lady the queen, 
“ until three weeks from the day of the Hol^ Trinity, 
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“ wheresoever, of hearing their judgment therein, for 
“ that the Court of our said lord the king and lady the 
“ queen now here thereof is not j^et, <^c. At which day 
“ before our lord the king and lady the queen at Westmiu' 
“ ster confe the parties aforesaid by their attornics afore- 
“ said: But because the Court of our said lord the king 
“ and lady the queen now here are not yet advised of gi- 
“ ving their judgment of and upon the premises, daj'is 
“ therefore given to the parties aforesaid before tk6 lord 
“ the king and lady the queen, until oh the morrow of 
“ Souls, wheresoever, tS'c. of hearing their judgment there* 
“ upon, for that the Court of the said lord the kin^ and 
“ lady the queen now here is not yet thereof, At 
“ which day before the lord the king and lady the queen 
“ at fVestminslcr came the said parties by their said’attor- 
“ nies: Whereupon all and singular the premises being 
“ seen, and by the Court of the said lordihe king and lady 
“ the que^ now here more fully undei^tood, and mature 
“ deliberaflon being thereon had, for as much as it appears 
“ to the Court of our said lord the king and lady the queen 
now|h^e, that the said plea by the said Simon in manner 
“ mm aforesaid above pleaded, and the matter 4n 
IS same contained, are not suflicient in law to preclude 
“ the said Court of our said lord the king and lady the 
“ queen now here from having conusance of tlie plea afore- 
“ said; it is said by the Court to the said Simon that he 
“ further answer to the declaration aforesaid; and dp* 
“ this the said Simon solemnly required, by the 


“ said JoAn Sandwtll his afibrney, comes and defends the 
“ force and injury when, and saith that he the said 
“ 5tmon is ia nowise guilty of the trespass and ejSctf'ent 
“ aforesaid, as the said Thomas above against him cbftl 
‘^plains: And of this he puts himself upon the country; 
“ and the said Thomas ip like manner, S/c* Therefore 
“ the sheriff is comnaanded that he cause to come before 
our lord the king and lady the queen, in eight days of 
“ the Purification of the blessed Maij, wheresoever, 
“ ^c. twelve, ^r. by whom, ^c. and who neither, ^c. 
“ to recognize, lecause as well, The same 

“ day Is given to the parties aforesaid, here, On 
which day the jury aforesaid between the parties 
“ aforesaid of the plea aforesaid is thereupon respited 
“ between Ihcna, before the * lord the king and the lady 
“ the queen, until one month from the day of East&r from 
“ thence next ensuing^ wheresoever, 4^c. for defect of 
“jurors, 4rc. At which day before our lord the king 
“ and lady the queen at Weshmnster came the saiS parties 
“* by their said attornies, and the jurors of that "jury being 



BLEADINGS to the GA9Ei< 


78g 


likewise summoned came, who were elected, tried, and 
sworn to speak the truth concerning the premises; and 
as to the trespass and ejectment aforesaid of and in the 
said six messuages, six cottages, sixty acres of land, six- 
“ ty acres of meadow, three hundred acres of pasture, and 
“ forty dcres of wood, with the appurtenances, in the dec- 
“ laration aforesaid by the said William Yieldall and Rc~ 
“ ht^cca his wife to the said Ihomas Barker demised as afore- 
“ said^ upon their oath say, as to one fourth part of tbirty- 
two acres of larAl thereof, with the appurtenances, held 
“ of the manor of Lords Land;,and being in the tenure of one 
“ William Whitehand, that the said Simon Winch is guilty of 
“ the trespass and ejectment aforesaid, as the said Thomas 
‘‘ above against him complains; and as to the residue of 
the said six messuages, six cottages, sixty acres of land, 
sixty acres of meadow, three hundred acres of pasture, 
and forty acref of wood, with the ap||urtenances, by 
‘‘ the said Williain Yieldall and Rebecca to tlm said Tbo- 
mas demised as aforesaid, the same jurorswl^n their 
“ oath aforesaid say, that the said Simwi is not guilty of 
the trespass and ejectment aforesaid, as the sai||^ 2 mon 
‘‘.hath above in his plea alleged^; and as to theiPli^ss 
and ejectment aforesaid, of and m the said she. Jper 
messuages, six other cottages, sixty other acres ofumd, 
“ sixty other acres cf meadow, three hundi^ other acres 
“ of pasture, and forty other acres of wood with the ap- 
‘‘ purtenances, in the declaration aforesaid,.,.||| the said 
John Lidgold the younger*^ the said Thomas Bc^er 
“ demised as aforesaid, the’wne jurors say upon their 
oath aforesaid, as to one fourth part of thirtyrtwo 
“ of land held of the manor of J^ri^s Lands^ and 
'*M5eing in the tenure of the said William Whitehand, that 
“ the said Simon Wfuck is guilty of the trespass and 
“ ejectment aforesaid, as the Thofnas above complains 
against him, and assesses the damages of him the said 
“ Thomas by occasion of the premises aforesaid, besides 
“ his costs and oharges by him concerning his suit in this 
“ behalf applied, to twenty shillings, and for those costs 
“ and charges to" thirty shillings: And as to the residue 
“ of the said six other messuages, six other cottages, sixty 
“ other acres of land, sixty other acres of meadow, three 
“ hundred other acres of pasture, and forty other acres of 
“ wood, with the appurtenaftces, in the declaration afore- 
“ said, by the said John Lidgold demised as aforesaid, the 
same jurors upon.their said oath further say, that the 
“ said Simon Winch is not guilty of the trespass and eject- 
“ ment ^oresaid, as the said Simon above in his plea hath 
“ alleged: Therefore it is considered that the said Thomas 


Verdict as to tlie 
first demise. 


As (o part for 
the plaintiff, and 
not guiltj as to 
otlier part 


And as to the 
second demise, 
find as part for 
the plaintiif, and 
part for QiC de¬ 
fendant. 
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>tbat the deTend- 
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aat is found 
guilty. 


Capiator. 


Acquittal, and 
without day a^ 
fo the rest. 
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“ Barker do rqcover against the said Simon Winch his said 
“ term yet to come of and in the said fourth part of the 
“ said thirty-two acres of land with the appurtenances 
“ held of the manor of Lords Lands, and being in the 
“ tenure of the said William Whitehand, parcel of the said 
“ six messuages, six cottages, sixty acres of land, sixty 
“ acres of meadow, three hundred acres of pasture, and 
“ forty acres of wood, with the appurtenances by the sa^d 
“ William Yieldall and Rebecca his wife to the said Thomas 
“ Barker demised as aforesaid, whereof it is above found 
“ by the said jury, that the said Simon is guilty of the tres- 
pass and ejectment aforesaid, and his said other term yet 
to come of and in the said other fourth part of the said 
“ thirty-two acres of land with the appurtenances, held of 
“ the manor of Lords Lands aforesaid, in the tenure of the 
“ said William Wkitehand, parcel of the aforesaid six other 
“ messuages, other cottages, sixty other acres of mea- 
dow, three hundred other acres of pasture, and forty 
“ other acilte of wood, with the appurtenances, by the said 
“ John Iddgold the younger to the said Thomas Barker de- 
“ mis^^llp aforesaid; whereof it is likewise above found 
“ b jj^ pury aforesaid, Uiat the said Simon is guilty of 
“ and ejectment aforesaid, and his said damages 

“ b^xhe said jury in form aforesaid assessed; and also nine- 
ty-nine pounds for his costs and charges aforesaid ad- 
“ judged by the Court of the said lord the king and lady 
“ the queM now here to the said Thomas Baiter, by his 
“ absent, <)F* increase; whi^^said damages in the whole 
amount to one hundredone pounus; and that the 
“ said Sifnem Winch be taken, S/c., and likewise that the 
“ said Thomas Barker be in mercy for his fa^ comfLlQini 
against the said Simon Winch, for the residue of tiK 
trespass and ejectment aforesaid; whereof the said Simon 
“ by me jury aforesaid infprm aforesaid is acquitted, and 
“ that the said Sirmn go thi^ireupon without day,” Sfc, 
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jPUas before our Jjord the ICivg at Westminster, of 
the Term of the Holy Trinity in the Third Year of 
the Reign of our Lord James the Second, now 
Ring of JEngland, ^c. Roll 1019. 


COUNTESS of’ PLYMOUTH against THROGMOR¬ 
TON AND HIS WIFE. 

“ THE lord the king hath given in charge to his trusty 
“ and <tvell-beloved Sir Edward Herbert^ Knight, his Chief 
“ Justice of the Common Bench, his writ closed in these 
“ words, to wit, James the Second, by the (^ace of GOD, 
“ of Engiand, Scothtnd, France, and Ireland KAngjDefcnder 
of the Faith, ^c. To his trusty and well-l^oved Sir 
“ Edward Herbert, Knt., his Chief Justice of the Common 
“ Bench, greeting: Forasmuch as in the record ^|||Lpro 
“ feedings, and also in the giving the judgmen^pljjte 
“ plaint which was in our Court before you and i S p ir 
“ brethren our justices of the Common Bench, by mir 
“ writ, between Thomas Throckmorton, Esq. and Bmothy 
“ his wife, executrix of the will of Sir Edward PitJe, Knt. 
“ and Bridget countess dowager of Plymouth, e^cutrix-of 
“ the will of Charles earl of ^^mouth, to the end that ^e 
same.BndgiU cointess dowlflp of Plymouth, should ren* 
“ der to the said Thomas and Uorothy seventy-five pounds, 
“ as it *2 saidy^anifest error hath intervened to the great 
“ dumage of her the said Bridget countess "dowager of 
“ Plynwulh, as we are informed by her comjdaint; We 
“ willing that the error, if any hath bfeen, be indue man- 
ner amended, and that full and^peedy justice be done to 
“ the said parties in ihij^.behalf, do command jnou, that if 
“ judgment be t^ereupobil^ven, then you send to us under 
“ your seal distinctly and plainly the record and pi^eed- 
“ ings aforesaid, svith all things toduhing the same, and 
“ this writ; so that we may have them from the day of the 
“ Holy ’trinity in three weeks, wheresoever we shall then 
be in' Ejigiand, that inspecting the record and proceed- 
“ ings aforesaid, we may cause to be J|dne fiirtber thcre- 
“ upon, for amending that error, that ^Kltch of ri^t and 
“ according to the l^w and custom OL our kin^bm of 
“ England shall be meet to be done. Witness ourself at 
“ Westmiitster the eighth day of June in the third year of 
“ our reign. Santhey. 


\Vi it of errni 
3 Mod. 153 
balk. 65. S.( 
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“ The answer of Sir Edrcard Herbert, Knt. Chief Justice 
“ within named. The record and proceedings of the 
“ plaint within mentioned, with all things touching the 
“ same, before the lord the king, wheresoever, ^c. at the 
“ day within contained, I send in a certain recoxd to this 
“ writ annexed, as I am within commanded. 

Edto. Herbert. 

A 

“ Pleas at Westminster, before Sir Edivard Herbert, Knt. 
and his fellow justices of the lord the king of the Com- 
“ mon Bench, of the term of Easter in the third year of the 
“ reign of our lord James the Second, by the Grace of GOD, 
of England, Srntland, France, and Ireland King, Defendci 
^ of the Faith, <!trc. Roll 61G. 


Declaration up¬ 
on a waiTant of 
attorney to the 
teBtator by an 
executrix and 
Iter husband. 


Salary of 1001. 
per ann. allowed 
to the attorney 
to be deducted 
out of what he 



“ MiddlesexAo wit, Bridget countess dowagerof Plymouth, 
‘‘ executrix ^the last will and testament of Charles earl 
“ of Plynwuih, was summoned to answer Thomas Throck' 
“ wior/on, llsq. and Dorothy his wife, executrix of the last 
“ will and testament of Sir Edivard Pick, Knt. of a plea that 
der to them seventy-five pounds, which from them 
ijnstly detains, 4^. And whereupon the same Tho- 
and Dorothy, by Charles Draper their attorney, say, 
“ that whereas the said earl in his life-time, to wit, on the 
“ thii^ day of May in the thirty-second year of the reign 
“ of ou|Ju)rd Charles the Second, late king of Engjland, 
“ ^c. ^.t^linglon, by his ceitain deed, which thfe same 
Thomas and Dorothy pc||^ce here in court, dated the 
saipe day and year, dfl^Pive an auiliority to the same 
“ Sir to require and receive all and all manner 

“ of sum aqd sums of money which then m^ire, oc^nt any 
“ time or times to come within three years then n.':t 
“ foll0iri|^ should become due and payable to the same 
“ eaid upt^n any aCcoun^whatsoever, and to pay and dis- 
“ pose thereof as he the said earl from time to time should 
“ order and appe^t the same ^fhxard by any writing or 
'’*• writings under his hand <wlihg the said three years, 
“ an<^fbr the care and labour of the said Sir Edward in 
“ the premises atbi^aid, the said earl bound himself by 
“ the same writing to pay to the said Sir Edward one 
“ htindired pounds by the year of lawful money of Eng- 
land during the aforesaid three years, or otherwise that 
“ it rflfOuW be ^||ffal for the said Sir Edward Pick to 
rehnla and p&pp> himself the said one hundred pounds 
“ year during the aforesaid three years, out of such 

^ he ihould i;eceive by virtue of the said deed, 
“ gs 'by the same deed more fully appears; arid the saijji 
“ Thomas and Dorothy in fact say, that he the said Edward 
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‘‘ afterwards, and for the space of three quarters of a year 
from thence next following, at Islington Aforesaid, from 
“ time to time did solicit and require divers persons then 
“ debtors to the said earl to pay many sums of money then 
from them due and payable to the said earl: JBut during 
“ the said three quarters of a year, or at any time after- 
“ wards, the said Sir Edward did not receive any sums of 
“ money by virtue of the same deed, wherewith he could 
pajjr himself the said one hundred pounds, or any part 
“ thereof; whereby an action accrued to the same Sir Ed- 
“ ward in his lifetime, to require and have of the said earl, 
“ the said seventy-five pounds: Ney^I'theless the said earl 
“ in-his lifetime, and the said countess after his the said 
“ earl’s death, although often requested, or either of them, 
“ hav£ or hath not yet paid the seventy-five poundf to the 
“ said Sir Edward in h|i lifetime, or to tfie ^aid Dorothy 
*'• after the death qftlhe said Sir Edward she was sole, 

onto the said -Thomas and Dorothy aflP^ the inniTiage 
between them celebrated, or tp any of them, but refused 
to pay the same to the said Sir Edward in his lifetime, 
and to the same Thomas and after th^^i^jrriage 

between them celebrated; a^'^e the ssuq^^pUiptess 
‘Hloth still refuse to render tfie ssy^ jto the i^ld 
and Dorothy^ and unjustly detaijp SAme in d<^y of 
the faithful execution of the will of the 8§id.$ijr.^jei^rd, 
‘‘ and to the damage of them the said Thois^ 'mi^ DiUrpthy 
of ten pounds: And theredip^^ And 

the s^e Thomfts and Dor^jy produce herd ih.eo^ the 
“ letters testam^M^y of U]^|ftu:esaid Edward, by .which 
“ it sufficiently endears to 1^ Court here, 

« sqid Dor(f0y is ihtecutrix of the will of the nid Mmard, 
^nd thereof hath administiption, drcp * 

« And the snid Bridget, bj 

comes and defends the fc^ aUd injuj #4 W®ehi 4cc- 
« and says nothing in bar or»f reclu^qn of acto of 
“ the said Thomas ud Doroihy the 

same Thorny and ^jf^thy thereuM rensiain 
“ the aforesaid Bridget undefended: TWrefore JAi^ imn- 
sidered, That‘ the slid Tbmrm and fdarpihy recover 
“ against the said Bridget thfiir Phid debit, jdAma- 

“ ges by occasimi of the deteniticm of tfeat debt,jhij|l^ shil- 
“ lings, to the same Thomm and Dtorot^, hy foir anent, 
by the Court here adju%^, tohdMed nf goods 
“ and chattels which were the .said of 

his death, beii^ ya the himds be 

“ administered, if she hidb so much m h> ad- 

minister; and if dm hath notjAhat then Ihe damages 

Salkeld, Vol. IL 


The attorney 
demands several 
sums of money, 
but none paid. 
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Whereby the 
action accrued. 

Breach. 


Profert of the 
lettei-s testa¬ 
mentary pro¬ 
duced. 


Judeinent by 
nil uieit. 


56 
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Erna^ assigned. 
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No warrant of 
attorney, and 
certiorari 
prayed. 


Ent^ of the 
certiorari. 


Return of tiie 
Cluef tfustico. 
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« aforesaid be levied of the proper goods and chattels of 
the said Budget; and the said Bridget countess of P/y- 
“ mouthy in mercy, »S^c. 

“ And the aforesaid Bridget countess dowager of Ply- 
“ mouthy by Henry Doughty her attorney, cometh and saith, 
“ that in the record and proceedings aforesaid, an'd also in 
“ giving of the judgment aforesaid, there is manifest error, 
“ in this, to wit. That the declaration aforesaid, and Jthe 
“ matter in the same contained, are not sufficient ,ia the 
“ law to have and maintain the action aforesaid of the 
“ said Thomas and Dorothy thereupon against her the said 
‘‘ countess: Therefore in that there is manifest error. 
“ There is error also in this, that by the record aforesaid 
it appears, that the said judgment in manner and form 
“ aforesaid given was given for the said Thomas and 
“ Dorothy against her the said edintess, in the plea afore- 
“ said, where^hy the law of the land of this kingdom 
“ pir England, fiat judgment ought to have been given for 
“ the same countess against the said Thomas and^^orothy; 
“ and therefore in this there is likewise manifest error: 

An^ylpB said countess further saith, that there is error in 
“ thislllp, to wit, that tl^re is not any warrant of attorn'^y 
“ fi]^|i of record in tile said Court of Common Bench be- 
tureen the said p^ies of the plea aforesaid, to warrant 
Cka/rl^ Draper to be attorney for the said Thomas and 
“ Doro^^Hgainst the said countess in the plea aforesaid; 
“ wherefo^tbe same countess prays a writ of the lofd the 
“ kkig of certiorari to be dirac|ed to the Cfiief Justice of the 
said lord the king of the Clommon Be^li, Sfc. And it is 
“ fo her, fyc. by which it is copmanded that Sir 

“ ^vidrdj0&rhert, Knt.,Chief Justice of Ihe Cpoimon'£('':nch 
“ aforesaid, examine the roHs and other remembrances zC 
the^i^iai'rgiits of attorney of the cdunty of Middlesex,o( the 
term of E^r in the thiid year of the reign of the said 
lord the king, being in hfs custody of record, and wilh- 
“ out de|^ to certify what in th^ i^e he shall find there- 
“ upon to the seud lord the kiHsl, wheresoever, to- 
“ geiher with the writ of the said lord the king, to him 
“ for that purpose directed, Which said Chief 
Jttfiiil^e of the^ Bench aforesaid of our said lord the king 
answered, fhat the execution of the writ aforesaid ap- 
peered jki a schedule to the writ annexed, in which 
sched]^ are qD«|||uned the'^le of the rolls of the war> 
» rapiffof attornepped of the said term of Easter in the 
“ being in the custody of him 

“ the lustich of record; and the record of a 

cgMu warrant of attorney between the parties afore- 
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said of the plea aforesaid in the same fori||i in which the 
“ same warrant of attorney is entered of record in the 
“ same rolls, which said title and warraifts of attorney fol- 
“ low in these words. Rolls of attornies received before 
“ Sir Edward Herbert, Knt., Chief Justice of the lord the 
“ king of the Common Bench, and his brethren, of the term 
“ of Easier in the third year of the reign of our lord James 
“4he Second, by the Grace of GOD, ot England, Scot- 
“ laM, France, and Ireland King, Defender of the Faith, 

“ Middlesex, to*wit, Thomas Throckmorton, Esq. and Do- Warrant of at- 
“ rolhy his wife, executrix of the last will and testament 
“ Sir Edxoard Pick, Knt. puts in his stead Charles Draper 
“ his attorney, against Bridget countess dowager of Ply- 
“ mouth, executrix of the last will and testament of Charles 
“ earl of PlymotUh, of a plea of debt, which said writ is fi- 
“ led amongst tfie r^coras without day, And hereup- 
“ on the aforesa^ Thomas and Dorothy, Michael John- 

“ son their attorney, come gratis here itreourt, and the 
“ aforeiiafd Bridget countess dowager of Plymou^ as nfore- 
said, saith, that in the record and proceedinjif^, and also 
“in the giving of judgment aforesaid, there it ^ panifest 
'terror, alleging the errors ^resaid by hiiia^^^,|brm 
“ aforesaid alleged, and prays that 'the said jndgni^t for 
“ the errors aforesaid, and others b^ng in the tbcord and [ 788 [j 
“ proceedings aforesaid, may he reversed, annaltad, and 
“ entirely deemed as none; and that she be restored to all 
which by occasion of the judgment afore^d she hath 
“ lost, S/‘C. And ^at the sai^Teomas and Dorothy io the er- 
“ rors aforesaidway rejoin, Wt» And that the Court of the 
“ said lord the kh|g here may proceed to the exaihihation 
“ a*S well of the record and proceedings afpr^aid as the 
^ matters aforesaid above ^resigned for errors, ^c. And 
“ the said Thomas and Dorothy say, ^that thqjjKs is' not any 
“ error either in the record^and proceedihgs aforesaid, 

“ or in the giving of the judgment aforesaid; and in like Defemianfs m- 
“ manner pray that the Court of the said lord the king join in error. 

“ may proceed ^to the examination as well of the record 
“ and proceedlpgs aforesaid, as of the matters aforesaid 
“ above assigned for errors, and that the judgment afore- 
“ said be in all things affirmed, «!^c. And because thf: continuancfo 
“ Court of the said lord the king now here are not yet advi- 
“ sed of giving their judgment herein; day is therefore gi- 
“ ven to the parties aforesaid before said lord the king, 

“ until three weeks from the day of m. Michael then next 
“ following, wherdfeoever, S/c. of hearing their judgment 
“ therupn, forasmuch as the Court of the lord the king 
“ now here are not yet thereupon, At which day 
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im 


Jadgment re- 
Tened. 


be/bre the k»ng at Wesiminster come the parties afore- 
“ said by their said attornies: But because the Court of 
the said lord the king now here are not yet advised of gi- 
“ ving their judgment of and upon the said premises, day 
“ is therefore given to the parties aforesaid before jthe lord 
“ the king, until eight days from the day of St. Hilary^ 
“ wheresoever, of hearing their judgment thereon, for- 
“ asmuch as the Court of the said lord the king here thef e- 
“ on are not yet, ^c. At which day before the lord the^king 
“ at fV^^tm^nsler come the parties aforesaid by their said 
attornies: But because the Court of the said lord the 
“ king now here are not yet advised of giving their judg- 
“ ment bf and upon the premises, day is therefore given 
“ to the parties aforesaid before the lord the king, until 
“ fifteen days from the day of Easier, whdtesoever, ^c. of 
“ hearing thi^ir mdgment thereon. In regard that the Court 
of the said loi^lie king here therein are not yet, ^c, ^ At 
“ day before the lord the king at Westmim^ come 

“ the said Iftotibs by their attornies dforesttid: tlpw which 
“ as wi^ the record and proceedings aforesaid, and the 
judj^^dt given therbop, las the said causes and matters 
above aai^igned for being seen and more fully uni 

^ dejhm>od And diligAndly exanriihed by the Court of our 
said lord the king here; forasmuch as it seems to the 
“ Court bf our said lord the king now here, that in the re- 
cord And proceedinjgs aforesaid, and also in the giving of 
“ the judgnaent aforesaid, there is manifest error, it is con- 
“ sidered that the said judgment for theJlrrors aforesaid, 
and (^ers in the record and proceedm^ aforesaid, be 
revt^ed, annulled, and altogether deeii^d as none ;^and 
“ that the aforesaid Bridget countess doWAger of Plyimuth^ 
“ be restored to all things whfth by pccasiiHi of the judg- 
“ ment aforesaid she hath lost,” 
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Pleas h^are the Lord the King a< .Westminster, of 
the Term of Easter in the Eighth Year df the 
Reign of our Lord William the Third, now King 
qf !^gland, ^c, MoU 291. 

FR£;]EMAN AND OTHERS agahist BERNARD AND 
• OTHERS. 

[3 Ld. Rajm. Entries 368. S. C.] 

London^ “ BE it remembered, That heretofore, to wit, (;omb. 440 . 

to wit, “ in the term of St. Hilary in the sixth year of h. 378. ^ 

“ the reign of th^Jord William the Third, now King of Eng- b!'k. m. 

“ land, ^c,, befoie the same lord the king at Westminster 3 Saik. 45 . 

“ came Thomas Freeman and Thomas Hc^^r hy Benjamin 
Mould their attorney, and brought intone court of our 
“ said 1^ the king then there their certain bill against 
“ SamuM Bernard and Thomas Rodhard in custody of the 
“ marshal, i^c. of a plea of trespass upon the case,.^*; and 
“Jthere are pledges of prosecuting, namely, and 

^'’’‘Richard Roe; which said bill fbuoweth in these nrprds; 

“ that is to say, London, to wit, Thomas Freeman and j Ao- 
“ mas Haggar complain of Bamuel Bernard and Thomas 
“ Rodbard in the custody of the mai^hal of the Marshcdsea 
“ of the lord the king, before the king himself being, for Declaration «p- 
“ that, to wit, that Whereas on the eighth day of August in toddiversba^n 
“ the year of ouf^jUord one thousand six hundred and nine- lugs of hops be- 
“ ty-three, at Zondon aforesaid, to wit, in the parish of St. Decembei 
“ It Bow in the ward of Cheap, it was agreed between 
i^them the said *thomas Feqpian and Thomas Haggar and 
“ the said Samwl Bernard and Thomas Rodhard in manner 
“ and form allowing; that is to say,*that the said Samuel 
“ Bernard and Thomas Rodhard should deliver to the said 
“ Thomas Freeman and Thomas Haggar sixteen bags of good 
“ new hops of ^he then hbxt growth, good brewers ware, 

“ thirty and four shillings by the hundred weight, and that 
“ they should be'delivei'Cd at or before the twenty-fifth day 
“ of December then next following, and thereupon in consi- ^ 

“ deration that the said Thomas Freeman and Thomas agreenTA'",. ’ 

“ Haggar had paid to the said Samuel Bernard and Thomas 
“ Rodhard one piece of gold*coin, cal|ed a guinea, of law- 
fill money of Fsgland, in part of p^ment thereof, and 
“ then and there, the special instance and request of 
“ them the same SasHnuel Bernard and Thomas Rodhard, 

“ had tdok upon themselves and had faithfully promised 
“ the said Samuel and Thomas Rodhard to perform the 
agreement aforesaid in all things on the part of them the 
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“ said T^omast Freeman and Thomas Haggar to be perfor- 
“ med or fulfilled, according to the form and effect of the 
“ aforesaid agreement, they the said Samuel Bernard and 
“ Thomas Rodbard took upon themselves, and then and 
“ there faithfully promised the said Thomas Freeman and 
“ Thomas Haggar, that they the same Samuel and Thomas 
“ Rodbard would well and truly perform and fulfil the 
“ agreement aforesaid in all things on the part of them the 
said Samuel and Thomas Rodbard to be performed of ful- 
“ filled: Nevertheless the said pSamue/and Thomas Rodbard 
' “ their promise and undertaking aforesaid not at all regar- 
“ ding, but contriving and fraudulently intending the same 
“ ThonMs Freeman and Thomas Haggar in this part craftily 
“ and subtilly to deceive and defraud, have not delivered 
“ to the said Thomas Freeman and Tkomds Haggar, or ci- 
“ ther of them,,,the said sixteen bags of hops, or any par- 
“ cel thereof, i^n or before the twenty-fifth day of Decem- 
“ her next following after the making the said agreement, 
“ hr at any time afterwards, but have hitherto altogether 
“ refus|d and still do refuse to deliver the same to them. 
“ And^if^ereas also afterwards, to wit, on the said eighth 
“ day of August in the year of our Lord aforesaid, at Lortdv.i 
“ aforesaid, in the parishand ward aforesaid, a certain other 
“ agreement was had and made in writing between the 
“ said Samuel and Thomas Rodbard and them the said Tho- 
“ mas Freeman and Thomas Hag^r inform followings that 
“ is to say, that the said SamtielBemard and Thomas Rod- 
“ bard should deliver to them the same Thomas Freeman and 
“ Thomas Haggar sixteen other bags of good new hops of 
“ the then next growth, good brewers ware, at the rale of 
“ thirty-four shillings by the hundred; and that they sifould 
“• be delivered upon or before the Iwenty^ifth day of De~ 
“ cember then next following, which said \mtten agreement 
“ was left in the hands df one Thomas Ruck: And whereas 
“ afterwards, to wit, on the same eihgth day of Aug-ust in 
“ the year abovesaid, at London aforesaid, in the parish 
“ and ward aforesaid, a certain discoursfe was had and 
“ moved between the said Samuel ^d Thomas Rodbard and 
“ the said Thomas Freeman and Thomas Haggar, of and 
concerning the said agreement last mentioned, and of 
“ and concerning the delivery of two loads of hops to the 
“ same Thomas Freeman and .Thomas Haggar, by the said 
Sarmiel and Rodbard to be made, and upon that 

“ di|f! 0 urse betwe^the said Samuel and Thomas Rodbard 
“ Ihe same Thomas Freeman and Thxmas Haggar, two 
“ other loads of hops, according to the said agreement, so 
“ as aforesaid left in the hands of the said ThomasRuck, and 
“ that they the same Thomas Freeman and Thojnas Haggar 
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“ should accept the said hops last mentioned, according to 
“ the said first agreement last recited; and thereupon, in 
“ consideration that they the same T'k&mas Freeman and 
“ Thomas Haggar then and there, at the special instance 
“ and request of the said Samuel and Thomas Ridbard had 
paid to the said Samuel and Thomas Rodbard one other 
“ piece of gold coin, called a guinea, of lawful money of 
“ Fngland, in part of payment of the same hops last men- 
“ tiooed, and had took upon themselves, and faithfully 
“ promised the Ikmc Samuel and Thomas Rodbard to per- 
• “ form and fulfil the agreement aforesaid in all things on' 
“ the part of them the said Thomas Freeman and Thomas 
“ Haggar to be performed and fulfilled, according to the 
“ form and effect of the agreement aforesaid last men- 
“ tioiled, they the same Samuel and Thomas Rodbard took 
“ upon themselves and then and there faithfully promised 
“ the same Thomas Freeman and Thomas ^ggar^ that they 
“ title same Samuel and Thomas Rodbard would well and 
“ faithfully perform and fulfil the said agreement last mcn- 
“ tioned in all things on the part of them the said Samuel 
“ and Thomas Rodbard to be performed and fulfilled: Nev- 
^‘•ertheless the aforesaid Samuel and Thomas Rodbard their 
“ said promises and undertakings last mentioned in form 
“ aforesaid made not regarding, but contriving and fraudu- 
“ lently intending the same Thomas Freeman and Thomas 
“ Haggar in this behalf craftily and cunningly to deceive 
“ ^nd defraud, have not, nor hath either of them delivejed 
“ the said two lojads of hops last mentioned, or any parcel 
“ thereof, to the same Thomas Freeman and Thomas Haggar^ 
“ upon or before the said twenty-fifth day of December 
“ ntfxt following after the making the saicl promise and 
^undertaking last mentioned, or at any time afterwards, 
“ but have hithPferto aHogether refused, and yet do refuse, 
“ to deliver the same to them; wherefore the said Thomas 
“ Freeman and Thomas Haggar say, that they are injured 
“ and have damage to the value of two hundred pounds: 
“ And thereupen they bring suit, ^c. 

“ And now at this day, to wit, Wednesday next after fif- 
“ teen days from the day of Easter, until which day the 
said Samuel and Thomas Rodbard had leave to imparle tow 
“ the said bill, and then to answer, ^c, before the lord 
“ the king at Westminster, come as well the said Thomas 
“ Freeman and Thomas Haggar by said attoruhy, as 
“ the said Samuel and Thomas Ro^^H by John Be^rd 
“ their attorney : And the same Sawtuef -end Thomas Rod- 
“ bard defend the force and injury when, Stc,, and say 
“ that the said Thomas Freeman and Hhomas Haggar ought 
“ not to have or maintain their action aforesaid thereupon 
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“ against them; because they say, that after the making 
the several promises and undertakings above in the said 
“ declaration specified, that is to say, on the second day 
“ ofJVovember in the year of our Lord one thousand six 
“ hundred and ninety-four, at London aforesaid, to wit, at 
“ the parish of St. Mary h Bow in the ward of Cheap afore- 
said, as well the said Thomas Freeman and Thomas Hag-' 
“ gar as the said Samuel and Thomas Rodbard did submit 
“ and put themselves to the award, ordination, andjuog- 
“■ meut of Sir John Parsons, Knight, and Richard Hammond, 
“ brewers arbitrators, as well on the part of the said Tho- 
“ mas Freeman and Thomas Haggar, as on the part of them 
“ the smd Samuel and Thomas Rodbard, indifferently nomi- 
“ naicd and elected to award, ordain, adjudge, and dctcr- 
“ mine of, and upon, and concerning all and all manner of 
“ action and actions, cause and causes of actions,suits,debts, 
“ bonds, bills, ii^ecialties, executions, accounts, sum and 
“ sums of money, differences, controversies, trespasses, da- 
“ mages,claims,and demands whatsoever at any time before 
“ then had, moved,commenced, prosecuted, done, promised, 
“■ committed, or depending in suit, controversy, question, 
“ or demand, by or between the said Thomas Freeman ^nd 
“ Thomas Haggar and the said Samuel and Thomas Rodbard, 
“ for or by reason of any matter, cause, or thing whatsoever; 
“ so thaf the said arbitrators should make and give their 
“ award and determination of and concerning the premises 
“ in writing indented under their hands and seals, ready 
“ to be delivered to the said Thomas Freeman and Thomas 
“ Haggar, Samuel and Thomas Rodbard, or either or any of 
“ them, at or in the mansion-house of Toby Winns scrivener, 

“ in a street palled Bartholomew Lane, near the Roya’ Ex- 
“ change, London, to wit, indhe parish of St. BartholoTm'o 
“ Exchange, in the ward of Broadsheet, L(^<m, the said Sir 
“ John Parsons and Richard Hammond the arbitrators afore- 
“ said, having taken upon themselves the trouble of the 
“ said award, by a certain writing indented under the 
“ hands and seals of the said arbitrators, jand ready to be 
“ delivered to tiie said Thomas Freeman and Thomas Hag- 
gar, Samuel and Thonms Rodbard, eithe'l* or any of them, 
did ^hitrate, make, and give their award and determi- 
nnl^ of and concerning the premises, that the said 
“ Semuel and f'htmas RaS^dt and also the said Thomas 
“ Frmnm and Th/m^LsMag^, or the several respective 
and pll^hlstralnrs of the said Samuel and 
Rod^eLT^ailims Freeman, and Thomas Haggar, 
SROdld m^tup^’-sign^and seal, and as their act and c^ed 
“ deliver ^ and use of each other, flieir executors 

and adihinistrators respectively, fuU and sufficieid: gene- 
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ral releases and discharges of all actions, si|its, account^. 
“ debts, and demands wiiatsoevcr, in law or equity, of or 
“ concerning the premises, to the said arbitrators as afore- 
“ said in manner submitted. And the said Samuel and 
“ Thomas Rodbard say, that they, from the time #f making 
“ the said award, always were and now are ready to sign 
“ and seal, and as their acts and deeds deliver to the same 
'Thomas Freeman and Thomas Haggar such releases and 
“ discharges, as b^ the said arbitrators are above awarded, 
‘‘ if the said 'Ihomas Freeman and Thomas Haggar should 
and would be willing to accept those releases and dis- 
“ charges from the said Samuel and Thomas Rodbard: And 
“ this they arc ready to verify: Wherefore the same Samuel 
“ and Thomas Rodbard pniy judgment, if the said Thomas 
“ Freeman and Thomas Haggar ought to have or maintain 
“ their action aforesaid thereupon against them, «^c. 

“ To this the plaintiffs demurred, and the defendants 
joined in dcinurrer.” 


Pleas before our Lord the King and our Lady the [ 793 3 
i^iwen at Westminster, of the Term of the Holy 
Trinity in the Seventh Year of the Reign of William 
the Thirdy now King of England, ^c. Roll 176. 

BACON against DEBARY., 

[3 Ld. R^iym. Entries 361 . S. C.3 

Ijondon^ “ BE it rememberefd, That heretofore, that saik.7o. Skm 
to wit, “ is to say, in the term of Easter last past, be- 
‘‘ fore the lord Uhe king at Westminster came Josiah Bacon 412! cases' 

“ by William Baker his attorney, and brought into the 129 . 

‘‘ court of the said lord the king then there his certain bill 
“ agains,! David Debary, otherwise called David Dehary of 
“ London^ merchant, in custody of the marshal, (S^c., of a * 

“ plea 'of debt; and there are pledges of prosecuting, 

“ namely John Doe and RicRard Roe; which said bill fol- 
“ lowcth in these words, that is to say, London, to wit, Declaration np- 
Josiah Bacon complains of David Dehary, otherwise 
called David Dehary of London, merchant, in the custody 
“ of the'marshal of the Marshalsea of our lord the king, 

“ before the king himself being, of a plea that he render 

Salkelp, Vol. If. 57 
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“ to him six i;iundred pounds of lawful money of Englandy 
“ which he owes to him and unjustly detains, for that, to 
“ wit, That wheteas the said David^ on the eighth day of 
JSfovember in the year of our Lord one thousand six hun- 
“ dred and ninety-four, at London^ to wit, in the parish of 
“ St. Mary le Bow in the ward of Cheap, by his certain ^ 
“ writing obligatory, sealed with the seal of the same Da- 
“ vid, which to the Court of the said lord the king is now 
“ here shewn, the date of which is the same day and ^year, 
“ acknowledged himself to be held and firmly bound to 
“ the said Josiah in the aforesaid six hundred pounds, to 
“ be paid to the same Josiah when he should be thereunto 
“ requested: Nevertheless the said David, although often 
requested, hath not yet paid the said six hundred 
pounds to the said Josiah, but hath hitherto altogether 
“ refused and still doth refuse to pay the same to him, to 
“ the damage of the same Josiah of one hundred pounds: 
And therefore he brings suit, 

“ And now at this day, to wit, Friday next after the mor- 
row of the Hoiy TrinUy in this same term, until which 
“ day the said David had leave to imparle to the said bill, 
“ and then to answer, ^c. before the lord the king at 
“ minster, comes as well the said Josiah by his said attor- 
“ ney, as the said David by John Green his attorney, and the 
“ same David defends the force and injury, when, 4^c., and 
“ prays-oyer of the writing obligator}”^; and it is read to 
“ him, he also prays oyer of the condition of the"same 
“ writing obligatory; and it is read to him in these words, 

“ to wit, The condition of the obligation is such, that if 
“ the above-bounden David Dcbary, for and on the behalf 
“ of Jacob Dernyter of Hamborough, merchant, his execlltors 
“ and administrators, do and shall well and duly to stan*d 
“ to, obey, abide, observe, perform, fulfil, and keep the 
“ award, arbitrement, order, final end, determination, and 
“ judgment of Maurice Williams, JVicholas Cutler, and Michael 
“ Milford of London, merchants, or any two of them, arbitra- 
“ tors, as well on the part and behalf of the above-named 
“ Josiah Bacon, and by their mutual assents and consents 
“ indifferently elected, named, and chosen to arbitrate, 
award, order, judge, determine, and a final end to make 
“ 6f, for, upon, and concerning all manner of action and 
“ actions, cause and causes of action, suits, debts, accounts, 

“ reckonings, sum and sums of money, covenants, con- 
“ tracts, promises, trespasses, damages, bonds, bills, spe- 
“ cialties, judgments, extents, executiofts, trespasses, strifes, 

“ differences, controversies, matters, claims, and demands 
“ whatsoever, as now are, or at any time before the date 
“ above written have been moved, stirred up, or depend- 
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ing between the said David Debaty, as attorney to the 
“ said Jacob Demyter of the one part, and the said Josiah 
Bacon of the other part, for, touching. Or concerning cer- 
“ tain accounts between the said Josiah Bacon etnd the said 
“ Jacob Dcrnyter^ so as the said award, arbitrement, order, fi- 
“ nal end, determination, and judgment of the saidarbitrao 
“ tors,or any two of them, of and upon the premises, be made 
“ and set down in writing, indented under their hands and 
seals, and be delivered, or ready to be delivered up unto 
“ the said partie? respectively in difference, requiring the 
‘ “ same at or in the now dwelling-h )Uf^e of John Chambers^ • 

“ scrivener, situate in LiOmhard-street, Landon^ on or before 
“ the one and twentieth day of this instant JVovember; then 
“ this obligation to be void, or else to stand in full force and 
“ virttie; which being read and heard, the same David De- 
“ bary saith, that the said Josiah Bacon ought not to have 
“ or maintain his said action against him thereupon; be- 
“ cause he saith, that the said Maurice Williams^ JVicholas 
“ Cutler^ and Michael Milford in the condition aforesaid 
“ named, or two of them, did not make any award in wri- 
“ ting indented under their hands and seals, of, for, or con- 
“ cerning the premises aforesaid in the condition aforesaid 
“ above specified, upon or before the twenty-first day of 
“ JVovember in the condition aforesaid mentioned, accor- 
“ ding to the form and effect of the said condition: And 
“ this he is ready to verify: Wherefore he prays judgment 
“ If the said Josiah Bacon ought to have or maintain his 
“ action aforesaid thereupon again him, Src. 

“ And the said Josiah Bacon saith, That he, notwith- Replies an 
“ standing any thing by the said David Debary above in tynr q 

“ his plea alleged, ought not to be precludeij from having L J 
••his action aforesaid thereupon against him the said 
“ Davids because he ‘saith, that after the making the 
“ writing obligatory aforesaid, to wit, upon the twenty- 
“ first day of JYovember in the year of our lord one thou- 
“ sand six hundred and ninety-four, in the said con- 
“ dition specified, at London aforesaid, in the parish and 
“ ward aforesaid, the said JVicholas Cutler and Michael 
“ Milford^ two of the arbitrators in the said condition 
“ above specified, took upon themselves the trouble o^ 

“ awarding and ordaining of and concerning the premises 
in the said condition above-mentioned, and made their 
“ award in writing indented ‘under their hands and seals 
“ between the parties, and of and concerning the pre- 
“ mises in the sai<f condition mentioned; by which said 
“ award, produced here in court, the same arbitrators, 

‘‘ reciting, That whereas the said Davids for and on the Award•etloith. 
» behalf of Jacob Dernyter of Hamborought merchant, 


award. 


[7»s] 
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and the said Jos^iah, by interchangeable obligations beai- 
“ ing date on the eighth day of N ovember then instant, were 
“ bound the onef to the other in six hundred pounds, con 
“ ditioned to stand to the award of the said Maurice Wit- 
“ Hums, Micholas Culler, and Mich. Milford, or any two of 
“ those arbitrators, mutually by them elected to adjudge. 
“ determine, and linally end all and all manner of action 
“ and actions, cause and causes of actions, suits, debts, 
“ accounts, reckonings, sum and sums of money, covenants, 
“ contracts, promises, trespasses, dariiages, obligations, 
“ bills, specialties, judgments, extents, executions, quar- 
“ rels, dilierences, controversies, matters, claims, and de- 
“ mands whatsoever, which then were, or at any time bc- 
“ fore the date of the writing obligatory aforesaid liad been 
“ moved, stirred up, or depending between the said' David 
“ Dcbary, (as attorney of the said Jacob Derni/ter.) and the 
“ said Josiah Bacon touching the accounts between the 
“ said Josiah Bacon and the said Jacob Dcmytcr, so that 
“ the award and determination of the said arbitrators, or 
“ of any two of them, should be made in w riting indented 
“ under their or any two of their hands and seals, ready 
“ to be delivered to the said parties in difference, req-ui- 
“ ring the same, at or in the then and now dwelling-house 
“ of John Chambers, scrivener, situate in Lotnbord-slrecl, 
London, upon or before the said twenty-first day of 
“ .November, as by the said obligations and the conditions 
“ of the same more fully appears; the said J\'icholas 
“ Cutler, nnd Michael did award and order the said Z)awV/ 
Debary, his executors, administrators or assigns, on the 
“ part of the said Jacob Dcrnytcr, to pay or cause to be 
“ paid to the said Josiah, his executors, administrators 
“ or assigns, the sum of t^ree hundred and forty-fi?e 
“ pounds six shillings and ten pence of lawful money of 
“ England, upon or before the second day of January 
“ then next; and they did further award and ordain, that 
“ the said Josiah Bacon and the said David Debary, on 
“ the behalf of the said Jacob Dernyler, upon the payment 
“ of the said sum of money as aforesaid, should sign and 
“ seal, and lawfully execute and deliver to or for the use 
“ of each of them a good and sufficient release of all and 
“ all manner of action and actions, cause and causes of 
“ action, suits, debts, accounts, reckonings, sum and sums 
of money, covenants, contracts, promises, trespasses, 
“ damages, obligations, bills, specialties, judgments, cx- 
“ tents, executions^ quarrels, differences, controversies, 
“ matters, claims, and demands whatsoever touching the 
“ said accounts, as by the said award appears. And the 
same Josiah in fact, saith, That the said award in form 
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“ aforesaid made afterwards, to wit, on the same twcnty- 
“ first day of November in the year aforesaid, at London 
—‘^aforesaid, in the parish and ward aforeiaid, was delivcr- 
“ ed as well to the said Josiah as to the said Davidj accor- Aw'ifddelivcr- 
ding to the form and etfcct of the condition of the wri- 
ting obligatory aforesaid: And the same Josiah ’further 
“ saith, that although he the said Josiah^ from the time of 
“ making the award aforesaid, hitherto halh well and truly 
“ observed, performed, and kept all and singular the rnat- 
“ tors and things fn the said award contained on the part 
•“ of him the said Josiah to be performed and fulfilled ac- • 

“ cording to the form and eficct of the same award; pro- 
“ testing also that the said David Dehury from the time of •’'otisuition 
“ making the said award hitherto hath not observed, per- 
“ foriAcd, or fulfilled the award aforesaid in any things 
“ to be performed and fulfilled according to the form and 
“ elfcct of the said award; the same Josiah in fact saith, 

“ that tin', said David Dchary did not pay or cause to be Kiradi asM"->i ii 
“ paid to the said Josiah the said sum of three hundred forty 
“ and five pounds six shillings and ten pence, upon or bc- 
fore the said second day of January, which he then ought 
“4.0 have paid to him, according to the form and cfTcct of 
“ the said award: And this he is ready to verify: Wherc- 
“ fore he prays judgment and his said debt, together with 
“ his damages by occasion of the detention of that debt, to 
“ him to be adjudged, S/c. 

Demurrer and joinder, and judgment for the defen- 
“ dant.” 


Pleas before our Lady the (^lieen at Westminster, of the [ 797 ] 
Perm of St. Hilary in the Second Year of the LLeign 
of the Ladg Anne, now ^iieen of England, ^c. 
lioll 450.’ 


WINTER 


against 


GARLICK. 


City of Bristolj “ BE it reniembered, That heretofore, 
to wit, “’to wit, in the term of Easter last past, 

“ before our lady the queen at Westminster came Ed- 
“ mund Winter by * Richard Longford his attorney, and 
“ brought into the court of the said lady the queen then 
there nis certain bill against Edward Garlick, otherwise 
“ called Edward Garlick of the city of Bristol, apothecary. 


Salk. 



797 


Declaration 
upon arbitration 
bond. 


rica. 


[ 798 ] 


Pi^ADINGS TO THE CASES. 

“ in the custody of the marshal, ^c. of a plea of debt; 
“ and there are pledges of prosecuting, namely, John Doe 
“ and Richard >Roe; which said bill followeth in these 
“ words, that is to say, city of Bristol, to wit, Edmund Win- 
“ ter complains of Edward Garlick, otherwise called Ed- 
warctGarlickoi the city of Bristol, apothecary, in the cus- 
“ tody of the marshal of the Marshalsea of the lady the 
‘‘ queen, before the queen herself being, of a plea, That 
“ he render to him one hundred pounds of lawful money of 
“ England, which he oweth to him, and unjustly detains, 
“ for that, to wit, that whereas the said Edward, on the 
“ nineteenth day of August in the thirteenth year of the 
“ reign of our lord William the Third, late king of Eng- 
“ land, S/c. at the city of Bristol in the county of the same 
“ city, by his writing obligatory, sealed with the seal of 
“ him the said Edward, and shewn to the Court of the lady 
“ the queen now here, the date of which is on the same 
“ day and year, acknowledged himself to be held and firmly 
“ bound to the said Edmund in the aforesaid one hundred 
“ pounds, to be paid to the same Edmund when he should 
“ be thereunto afterwards required: Nevertheless the said 
“ Edward, although often requested, ^c. hath not yet ppid 
“ the said one hundred pounds to the same Edmund, but 
“ hath hitherto altogether refused and still doth refuse to 
“ pay the same to him, to the damage of him the said Ed- 
“ mund of ten pounds: And therefore he brings suit, Sfc. 

“ And now at this day, to wit, Monday next aftef eight 
“ days from the day of St. Hilary in this same term, until 
“ which day the said Edzoard had leave to imparl to the 
“ said bill, and then to answer, ;^c. before the lady the 
“ queen at Westminster comes as well the said Edmund 
“ by his said attorney, as tho said Edward by John Tiltic- 
“ dam his attorney; and the said Edward defends the 
“ force and injury* when, Sfc. and prays oyer of the 
writing obligatory afores&id; and it is read to him, ifc, 
“ and he prays also oyer of the condition of the same 
“ writing; and it is read to him in these words, to wit, 
“ The condition of this obligation is such, that if the 
“ above-bounden Edward Garlick, his 'heirs, executors, 
“ and administrators, for his and their parts and behalf, 

' “ do and shall in all things well and truly stand to, obey, 
abide, perform, fulfil, and keep the award, order, arbi> 
“ trement, final end and determination of John Hinde of 
the city of Bristol aforesaid. Gentleman, and John 
“ Packer of the same^ city, bell-founder, arbitrators, indifi 
“ ferently named, elected, and chosen as well on the 
“ part and behalf of the above-bounden Edward GarlicJ^ 
as of the above-named Edmund Winter, to arbitrate. 
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“ award, order, judge, and determine of and cgncerning all 
“ and all manner of action and actions, cause and causes 
action, suits, bills, bonds, specialties, judgments, exe- 
cutions, extents, quarrels, controversies, trespasses, da- 
mages, and demands whatsoever, at any time hr times 
“ heretofore had, made, moved, brought, consented, prose- 
“ cuted, done, suffered, committed, or depending by and 
‘‘ between the said parties, or either of them, so as the 
“ said*award be made in writing, and ready to be delivered 
“ to either of the said parties requiring the same, on or 
before the eighth hour in the afternoon of this present 
“ day; but if the said arbitrators do not make sucn their 
“ award of and concerning the premises, by the time 
“ aforesaid, that then if the said Edward Garlicky his exe- 
cutofs and administrators, for his and their parts and 
“ behalfs, do in all things well and truly-stand to, obey, 
“ abide, perform, fulfil, and keep the award, order, arbitre- 
medt, umpirage, final end, and determination of Robert 
“ Godfrey^ Gentleman, cf and concerning the premises, 
so as the said umpire do make his award or umpirage 
“ of and concerning the premises in writing, and ready to 
“ be delivered to either of the said parties requiring the 
same, on or before the eighth hour in the afternoon of 
“ the day next ensuing the date of these presents, then 
“ this obligation to be void, or else to remain in full force, 
“ strength, and virtue ; which being read and heard, 
“ tlie same Edward saith that the same Edmund ought 
“ not to have or maintain his action aforesaid thereupon 
against him: Because he saith that the aforesaid John 
“ Hinde and John Packer, the arbitrators in the condition 
“ afoi^said named, made no award, order,* arbitration, 
“Conclusion, final end,^ or determination of and in the 
“ premises in the said condition above pientioned, at or be- 
“ fore the eighth hour in the afternoon of the said nine- 
“ teenth day of August in the thirteenth year abovesaid, 
“ being the day of the date of the writing obligatory afore- 
“ said: But Ilje same Edward further saith, that the afore- 
“ said Robert Godfrey the umpire in the same condition 
“ likewise named, having taken upon himself the burden 
“ of arbih'ating of and concerning the premises in the said 
“ condition above specified, afterwards and before the 
“ eighth hour in the afternoon of the day next following 
“ the date of the writing o*bligatory aforesaid, in the 
“ same condition specified, to wit, at the eighth hour in 
“ the forenoon of tfie same day, at the city of Bristol 
“ aforesaid in the county of the same city, made his um- 
“«pirage in writing of and concerning the premises afore- 
“ said, then and there ready to be delivered to the par* 


Pleads no award 
made by the ar¬ 
bitrators, but 
that the umpire 
did. 
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set forth that the 
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forth the cause 
of action, and 
levying a plaint. 
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“ ties aforesaid in manner and form following; that is to 
“ say, that all suits at law then depending between the 
“ aforesaid parties should cease, and be no further pro^- 
“ cuted: and that the said Edward Garlick should pay to 
“ the saifi Edmund Winter^ at the then dwelling-house of 
“ Samuel Filsall, situate in Castle-street in Bristol aforesaid, 
“ the sum of ten shillings, and the costs of law w'hich the 
‘‘ said Edmund Winter had been at in that suit; and that 
after the payment of the said sum of ten shillings in 
“ manner aforesaid, they t?ie said Ehmund Winter and 
“ Edward Garlick should give to each other general rc- 
leases of all actions, suits, controversies, and demands from 
“ the beginning of the world to the ninetceth day of the 
'■* then instant August., in common form; and the same Ed- 
“ ward further saith, that after making the umpirage 
“ aforesaid, and before the day of exhibiting the said bill 
“ of the said Edmund^ to wit, on the twenty-first day of 
‘‘ August, in the thirteenth year aforesaid, at the' said 
“ dwelling-house of the said Samuel Fitsall, situate in Castle 
“ street in Bristol aforesaid, he the same Edward was ready, 
“ and offered to pay to the same Edmund then and there 
“ being present the said ten shillings, and to seal, and*as 
“ his deed to deliver to the same Edmund a written gene- 
ral release of all actions, suits, controversies, and de- 
“ mands, from the beginning of the world unto the said 
“ nineteenth day of August, in the umpirage aforesaid 
“ mentioned, in common form; but the said Edmund then 
“ and there altogether refused to receive or accept the 
“ said ten shillings and the said w^ritten release from the 
“ snid. Edward : And this he is ready to verify: Wherefore 
“ he prays judgment if the said Edmund, ought to hdVc or 
“ maintain his said action thereupon against him, 

“ And the said Edmund saith, tiiat he, notwithstanding 
“ any matters by the aforesaid Edward above in his pica 
“ alleged, ought not to be precluded from having his said 
“ action thereupon against him, because he saith that the 
“ said Edward, before the said time of makipg the writing 
obligatory aforesaid, at the city of Brjstol aforesaid, in 
“ the county of the same city, and within the jurisdiction 
“ of the Court of our said late lord the king, hdd at his 
“ said city of Bristol before the mayor and aldermen 
** of the same city, falsely E^nd maliciously had said and 
“ published, concerning the same Edmund, divers false, 
“ feigned, scandalous, and malicious words; and the same 
“ Edmund, for the obtaining and recovering damages by 
“ occasion of the speaking and publishing of thojpe words, 
“ before the said time of making the writing obligatojpy 
“ aforesaid, levied in the said court of the said late lord 



Pleadings to the Cases. 


800 


“ the Icing, held at the city of Bristol aforesi^id before the 
“ mayor and aldermen of the city aforesaid, a certain plaint 
"•'against the said Edzoard of a plea of tfespass upon the 
“ case, and thereupon such proceedings were had, that 
“ lie the same Edmund^ at the city of Bristol ahwesaid, in 

the county of the same city, paid, expended, and laid 
* out, in the prosecution of the aforesaid plaint against 
“ t^ie said Edmuiul, the sum of four pounds live shillings 
“ and ten pence of lawful money of England^ and there- 
“ upon the same Edmund and Edward for the determina- 
'■ “ tion of that suit, and all other demands whatsoever, af- 
“ terwarcls, to wit, on the said nineteenth day oi August in 
“ the thirteenth year of the reign of the said late lord the 
“ king abovesaid at tiie city of Bristol^ in the county of the 
“ sanTe city, by their several writings obligatory, by each 
“ to the other of them mutually sealed anil delivered, sub- 
“ mitted themselves to perform and fuliil the award 
“ oPthe aforesaid John Ilindc and John Pucker^ or for want 
“ thereof the umpirage of the aforesaid Robert Godfiry, 
‘‘ that is to say, the said Edward by his writing obligatory 
“ in the said declaration nbewe mentioned; and the same 
^'■JEdmund in factsaith, that he the said Edmund, after the 
“ making of the umpiragi; aforesaid by the said Robert, and 
“ before the day of ex’nbiting the said bill of the aforesaid 
“ Edmund, to wit, on the said twenty-tirst day of August in 
“ the thirteenth year ol' (iie reign of the said late king 
‘“abdvesaid, at the city of Bristol aforesaid in the county 
“ of the same city, did give notice to the. said Edward, that 
“ he the aforesaid Edmund in prosi'cutioii of the said 
“ suit had paid and exjx'nded the aibresaid sum of four 
“ pi^unds five shillings and ten piuice, and Qien and there 
^ demanded that money of tbe said Edward; and that the 
“ said Edzoard at any time hitlierto hath not paid the said 
“ four pounds five shilling.' and ten p*ence to the same Ed- 
“ mund, according to the fonn and cdfect of the umpirage 
“ aforesaid: And this he is ready to verity: AYherefore he 
“ pravs judgment, and his debt aforesaid, together with 
“ his damages by occasion of the detention of that debt, 

to him to be adjudged, S/r. 

‘‘ Demurrer and joinder.” 

Salkeld, Vol. II. 


Averment of his 
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buit. 
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A. 

Jlhafement of Actions and Writs. 

1. PRIVILEGE of the defeiulatit not 

pleadable in abatement after im¬ 
parlance Page 1 

2. «ln actions qlli tarn, privilege as at¬ 

torney of C. B. may be pleaded in 
abatement 30 

3. Privilege of C. B. may be pleaded 

in abatement, thoiisj:h the narr. be 
;igainst him in custodia, and bad 
given 1, "2 

4 . Rut if he be in actual custofly in 

B. B. h c cannot plead ins privilege 
of C. B. ibid. 

5. Mid where he is sued as executor 

• or atlmitiistrator he cannot «[)lead 

such privileite * 2 

G. And fur a joint cause of action 
against one privileged, ami another 
not, botli must be a' rested, and de¬ 
clared against in cui^iodia 544 

7. If a det»lai*ation be delivered 
against one in custody, he lias the 
whole term to plead in abatement 

“ 515 

8. Privilege as attorney of C. B. 

pleaded, but not saying/ittf tempore, 
brevis, respond ouster * 1 

9. J^o a plea quod susr.epit ordinem 
inilUarem,\w\<] ill, heraiise not said 
he was a kniglil tempore billa;, ^c. 

% G 

'lO. Declaration against J. G. Knt. 
he pleads in abatement that he is 
knight and bat onet SO 


11. Privilege of C. B. pleaded, and 

that he was not to be sued alibi 
sftns consent; replication that he 
did consent, held ill for want of a 
■venue Page 4 

12. Yet any matter that concerns the 

person, need not be pleaded with a 
venue 6 

13. To a nlea of misnomer which tra¬ 

verses the name of baptism, plaintiff 
may reply he was known by the 
name in the writ ibid. 

14. For tlie traverse of the name is 
the point of the plea, but both that 
and the inducement are material 

ibid, 

15. A feme covert after arrest and bail- 

bond given, or common bail filed, 
may ple.id misnomer, ^c. 7, 8 

f6. After bail-bond forfeited, defend¬ 
ant cannot plead in abatement to 
the original action 519 

IT. Death of either party before the 
nisi prius day, abates the suit and 
is not aided by the statute; aliter 
if after the commission read, though 
before trial . 8 

18. Actions brought by a mayor and 

commonalty are abated by death of 
the mayor 598 

19. Where jointenancy is pleaded in 

abateimuit, the life of the other 
joiiiteoant must be averred • 32 

20. Want of addition, viz. (junior) 

pleaded in abatement, held ill be¬ 
cause not shewn that senior was in 
custud, mar. T 
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21. And any matter that distinguishes 

the persons, renders that' addition 
unnecessary Page 7 

22. Alienee is pleadable in bar or 

abatement, and triable where the 
writ is brought 2 

23. And if pleaded in abatement, the 
replication must conclude to the 
country; if in bar ibid. 

24. A Avrit or bill sliall not be abated 

if not prayed by a proper conclu¬ 
sion of th/» plea 298 

25. In replevin prisel in aider lieu is 

good in abatement; but if con¬ 
cluded with prayer of a return, it 
is ill 3 

20 . Matter of disability pleadable to 
the action, shall not be pleaded to 
the scire facias on the judgment 2 

27. Action by two executors, and 
probate only by one pleaded in 
abatement, but resp. ouster 3 

28. In debt against an executor, plea 

that he is administrator is not in 
bar, but abatement 296 

29. In assur^sit, no plea to say he 

was bailiff, and that account lay 
and not case 9 

30. In trespass, defendant cannot 

plead tenancy in common in him¬ 
self in abatement, but may in a 
stranger 4 

31. !n replevin property in a stranger 

may be pleaded either ip bar nr 
abatement 94 

32. And wlierc in replevin the plea 

in abatement is to the point of the 
action, as property is, tlie defend¬ 
ant shall nave a return without 
avowry 94 

S3. But where any collateral matter 
is pleaded in abatement, no icturn 
be sans avowry ibid. 

34. In assixe, if the defendant plead 
in abateimmt, he must plead over 
in. bar at the same time 83 

See also. Addition, Misnomer, Pri¬ 
vilege, lariaiicr. 

Abatement of J^uisances, vide title 
jyTuisances. 

AccepfaneeMdeTcnder ami Refusal- 
Accessory, Frincipai. 


Account. 

1. Where an express promise is by a 

bailiff'to render .account of money, 
<^c. assumpsit will lie as well as 
account Fage 9 

2. Indebitatus assump. for money re¬ 

ceived ad computandiim: Moved in 
arrest of judgment, that account 
lay, and not assumpsit, and. held 
aided after verdict ibid. 

3. In account the defendant may 

wage his law, if the receipt was by 
his own hands, but not if b 3 ' the 
hands of another 683 

4. In action of ac(50unt against one 

as bailiff', the defendant is tb have 
allowances made him upon the ac¬ 
count 9 

5. Since the statute 22 Car. 2. ati ad¬ 

ministrator is bound to account 
without citation 31.5 

6. And one entitled to a distribution 
by that statute may sue an admini¬ 
strator to prove his account 316 

Actions in General. 

1. Infinity or multiplicity of actions 
for the same cause are to be a,voided 

12 

2. Therefore case lies not for a public 
nuisance, except some particular 
damages accrue thereby 12,16 

3. And none tan have an action'with¬ 

out a particular injury or particular 
right ■ 16 

4. Yet a single act maybe a ground 

for several actions where divers are 
injured thereby 32 

.5. Also a person may be twice sued 
for the same act, which may include 
divers olFences , 552 

6. As for an assault, indictment 
lies for bieach of the peace, and 
action for damages to the party 

ibid. 

7. for adultery, suit lies in the 
Spiritual Court, and action at com¬ 
mon law for batterV of the wife 

* ibid. 

8. Bringing an action is rmt action¬ 
able, except some special collateral 
wrong be expressly shewn" 14 
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9. But if one not concerned procure 
Ji. to sue U. without cause, B. may 
Itave an action against him 

Page 14 

10. So if one maliciously cause ano¬ 
ther to .be indicted, ^c. whereby he 

, is damnified, ^c. vide actiom on 
the Case 14, 15 

11. •In all cases where an indebit, 

assiimj). lies, debt also lies at elec¬ 
tion » 2r> 

12. The master of a ship for taking 
and detaining her, per quod inipedi- 
tns fuU, S^c. may have case for his 
special damage or trespass 11 

Where the action should he case, 
where trespass, and where theplaiu- 
tijf has an election, n. ibid. 

15. The plaintiir in one action can¬ 
not join his own right and ano¬ 
ther’s 10 

14. Indehiiaiiis to the testator and 

iiisimul coinput, to the administrator 
arc not joinable ibid. 

Counts for monnj rec.ei vedfor the 
use of the testator, and the e.vecutor, 
as such, may be joined, hut not con¬ 
tra against an executor, n. ibid. 

15. A contract and a tort cannot be 
joined in the same action ibid. 

IG. I'herefore assumpsit on the cus¬ 
tom of the realm and trover cannot 
be joined against a carrier 10 

•tVherever the same plea can he. 

• pleaded, and the same judgmeht 
given in two counts, dhey may be 
joined inthe same declaration, n. ib. 

17. Where two .joint merchants jjiiake 
Ji. their factor, and one dies leav¬ 
ing an executor, the executor and 
survivor cajmat join in an action 

444 

18. Tenants in common cannot join 

as plajntifts in ejectment 432 

19. liivers members of a corporation, 

^c.’cannot join in a mandamus to 
be restored • 43G- 

20. A tenant for years erects a nui¬ 

sance, and makes jin underlease to 
B. plaintifi' may have an* action 
agairiijt either 460 

21. But one may have a new action 

for continuing the same nuisance: 
For every new dropping, ^'c. is a 
new nuisance 10, 11 


22. Said, Tliat as a matter ex post 
may dofeat an action, so it may 
give a new one sed (quwre) Page 11 

23. For after recovery in assault and 

battery, though it prove a mayhem 
in conserju*‘nce, one cannot have 
battery and mayhem ibid. 

24. Yet a matter e.a'may abate 

an action, as where one beats niy 
servant, and he dies ibid. 

25. For in that case actio nioriinr cum 

persona 12, 210 

26. But where a tort is*to a man’s 

property or possei^sion, actio non mo- 
ritur, S^'c. 210, 314 

27. \\ here a statute gives a right, the 

common law gives an action to re¬ 
cover it 415 

28. Where two joint merchants are, 

and one dies, the action survives to 
the other, but not the duty or in¬ 
terest 444 

29. Where one releases his right he 
cannot pursue his action or reme¬ 
dy : But if he has a right and se¬ 
veral remedies, the discharge of 
one docs not discharge the otlier 

422 

30. At common law all actions were 
to be laid in tlie projicr county, that 
the jury might be de vicineto 688 

Jiction on the Case. 

1. Tf one undertakes to do a thing 
without hire or reward, no action 
lies for the nonfeasance 26 

2- But e contra where he enters ujion 
the doing it, and any misfeasance 
be through his neglect or misma¬ 
nagement ibid. 

3. As where one assumes to take up a 

hogshead of wine in one cellar and 
lay it down in another, and lays it 
down so negligently that it is stav¬ 
ed, Sfc. • ibid. 

4. It lies not by particular per-oos 

for a public nuisance wifiioi;f >-) c- 
cial damage (but iiiilictment, <*yc. 
does) 12, 16 

5. As where a common ferry «« at L. 
for the inhabitants to pa,-,s Inll-tiee, 
an action lies for taki.ig toil, but 
not for keejiing uj; die forrs 12 

6. It lies not for repal'iag the parti¬ 
tion-wall of a privy, pro defeciu 
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cujns ran into the plaintiff’s 
cellar 23. 360 

7. Jt lies by the owners for arresting 

a ship by process of the admiralty 
infra corp com. whereby his voyage 
was lost ' SI 

8. But for stopping a way leading to 
the plaintiff’s colliery with intent 
to deprive him of the profits, 
though a special damage was shewn, 
the Court were divided 16, 17 

9. For it is not sufficient to say cus¬ 

tomers would not come, but must 
shew they were coming and wcue 
hiudered thereby 17 

10. Lies not by a burgess against a 

constable for refusing to take his 
vote for a parliament man, per 3 
contra Holt 19, 20 

11. Nor against an officer for a false 
return to parliament, but on the 
statute 7, 8 fF. 3. virk'Hl, 303, .504 

12. Nor against a postmaster for ex¬ 

chequer bills lost out oi a letter 
delivered at the post-office; per .1 
contra Holt 17 

13. But per Holt, an officer is respon¬ 

sible both for himself and deputies, 
whether his trust arise by the com¬ 
mon law, or by statute 18 

14. As inkeepers, carriers, «5('c. tak¬ 
ing rewards, are answerable for 
tlmse that act under them ibid. 

15. And whoever takes a public em¬ 

ployment is bound to serve^the pub¬ 
lic, <^c. therein ibid. 

16. And a deputy is also chargea., 
ble as a wrongdoer, and his act may 
forfeit the ofl&ce of the principal 

ibid. 

17. It lies not by an executor against 

an officer for a false return of aji..fa. 
in a testator’s lifetime within 4. E. 
.3. c. 7. 12 

18. For by thd execution, a right was 
vested ni the testator, <§* non muri- 
tur, <§*c. Contra mesne process 

ibid. 

19. It lies for negligently keeping his 

fire in a fiel(fi whereby another’s 
corn is burnt, or other damage 
done 13 

20 . But not for negligently keeping 

fire, ^c. against a lessee at will, by 

a lessor seised in fee 19 


21. Seciis if the lessor has only a term 

for years or life, or if a stranger is 
damnified Fog-e 19 

22. If a lessee assigns his whole term, 
and the assignee burns the house by 
negligence, that action lies not 13 

23. Contra where he assigns only pait 

thereof, and it appears he has a 
residuary interest Yhid. 

24. It lies where a person not con- 

cerncul, procuri^s one to sue another 
without cause 14, 15 

25. So for maliciously causing one to 

be indicted, whereby he is damni¬ 
fied either in person, reputation, or 
property , ibid. 

26. As for m.aliriously causing, <§*c. 

per tpwd he was put to great ex¬ 
pence though the in«lictment was 
insufficient “ 15 

27. ^*o for maliciously causing one to 

be indicted of a not, <^c. after ac¬ 
quittal by verdict 13 

28. But nolle prosequi is not sufficif,nt 

evidence to maintain a declaration 
in case of such acquittal 21 

29. If lies not by an administrator 

under tlie king’s letters patent, for 
maliciously putting in caveafs, per 
qnod, ^c. 13 

30. Not for bringing an acfi<»n where 

nothing is due, without some spe¬ 
cial collateral wrong, which must 
be shewn 14 

31. In case for maliciously holding to 

special bai', the declaration ought 
to shew the sum due, ami the pni- 
cejis specially, and that the action is 
determined 15 

32. Where the giantee. of estovers 
may have case agrfini^t the grantor, 
and where trespass, vide 638 

Action of the Case on Jlssuaipsits. 

1. Indebitatus assumpsit lies in no 

case but where debt lies 23 

Vide n. ibid. 

2. But where one receives money to 

another’s use, it lies against the 
receiver ^ 27, 28 

3. And where one pays money by 

mistake on an account, or by any 
mere deceit, he may have this ac¬ 
tion 22 
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-}. But not where it i*? pai<1 knowing¬ 
ly upun an illegal cunsiderafiuii. 

Vu^e ‘22 

5. f>"'« not wliprc money is paid by 
an obligor upon any usurioua bond. 
f'nte noU; to this case ihitl. 

G, Nor for money delivered to a soli¬ 
citor, ^r. to biibe custovn-hoUvSC 
officers, tj'c. and laid out accord¬ 
ingly ibid. 

r. It lies for one thaipays money on 
• a policy of insurance, believing the 
lost when it is nut 22 

8. It lies on a promise to pay so much 
new money in consideration of so 
manyjjieces received of old money 

9. So, on a promise to pay 50/. in 

consiileration of a note of .)()/. un¬ 
der a third person’s hand, tleliver- 
ed by the pmintiff to the deferxl- 
ant th-d. 

10. For the note being evidence of a 

debt due, the parting with it is a 
goT)d consideration 25 

11 So, in consideration that the 

f plaintiff would receive .■/. <^*c, into 
tis house u* hoapites, and find them 
meat, Ni'c. with an averment that he 
did reteive, 5|'c though not said ut 
hnspiti'is ibid. 

12. So in consideration the plaintiff 
would accept the defendant to be 
Ins dt^bttu' instea<J ofwith aver- 
nient that he did accept, and 
held g<K)d after verdict,^though no 
express averment that -i. was <lis- 
charged §9 

13. But not against li. for money lent 
Ji. at /i.’s lecjuest, because the pro¬ 
mise is only collateral 23 

If a person for ivhose use goods 
are furnished is liable at all, the 
jiarol undertaking of another per¬ 
son is void, n 28 

14. Yet k lies against a stranger on 
his promise to pay the debt if .the 
officer would restore goods taken 
on n fi. fa. 29 

15. It lies on a conditional proifiise, 
as, Prove it, and I will pay you; 
if sued within six years 23 

Or, on an acknowledgment the 
promise of one joint debtor binds the 
others. What is a strident pro¬ 


mise or acknowledgment w a gues- 
for the fir If. n. jHageSlS * 

16. Itjies by an executor against 
one that receives money by order 
of an administrator, f. e. after ad- 
ministratioirrepealed (^contra n.) 27 

17. So by an executor on a promise 
to himself for a debt to the testator, 
if he declares act(»rdingiy 28 

18. Rut if he declares on a promise 
to the testator, and the statute of 
limitations is pleaded,^le cannot 
give in evidence a promise to him¬ 
self i'fra se.vannos (the plaintiff on 
such plea all'ored to amend, n.) ibid. 

19. .'1. living a former wife, marries 

//. and receives her rents, B. 
may have indeb. assumpsit against 
»d. for so much money received to 
her use 28 

General rules and seviral cases 
relative to actions for money hud 
and received, n. ibid. 

20. It lies where in consideration the 

plaintiff promised to marry the de¬ 
fendant, she promised to marry him, 
because mutual promises 24 

Of cases relative to promises of 
marriage, n. ibii). 

21. But if the promise be on one side 

only, or if that on either side is 
not binding, the whole is nudum 
pactum ibid. 

22. If one assumes, <5jv. an action on 
the case%\’umb. 3. and see Baron 
and Feme, JSTumb. 8. 

See also Bills of E-xchange, and 
(luantum meruit. And for Ac¬ 
tions on the Case for Words, 
vide fyords. 

Actions Popular. 

1. An action gin tarn on a penal sta¬ 
tute will not lie against^n attorney 
of C. B. in any other court 30 

2. For an informer cannot sue where 

he pleases, though the king himself 
may ibid. 

5. And prosecutors gui tarn are look¬ 
ed on as common informers ibid. 

4. Where a statute gives a penalty to 
a stranger, and he sues, he is a com¬ 
mon informer, and shall pay costs 
on 18 Ml. c. ibid. 
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5. But wlipn* it is to the party fjiiev- 
eJ he is out a conimou infoitner, 
nor liable to costs by tliat sfcitute 

ragv 30 

Jtespect'm" penal^ and (|ui tarn 
{ictin''S 0. ibid. 

6. All p(*pular actions on penal >ta- 

tute.s made before ^il Jac. 1. c. 4, 
musi be biougiit and prosecuted in 
the proper county 573 

• JiddiLions. 

1. Addifion of place, <§*c. is not ne¬ 
cessary ill a writ ot hominerep'e«^i- 
ando on the statute 1 II, 5. e. 5. 

5, 6 

2. Nor in any case whore process of 
outlawry lay not at cominon law 5 

3. IJrgo not in replevin where such 

process is only given by statute 
25 E. 5. c. 17 q. ibid. 

4. And the statute IH. 5. touching ad¬ 
ditions, is to be construed stricti y 

ibid. 

5. Ergo it extends not to a novel 

diaseisin (or other mixed action,) 
though the king shall have a fine, 
and exigent lies ibid. 

6. And original writ in that statute 

intends such original as the Court 
proceeds on ibid. 

7. Ergo not vicourrtiels, as replevins, 

^c. where the proceedings are only 
on the pluries ibid. 

a. And where the addition is not in 
the first writ, if it be in the sec6nd 
or the pluries, it vitiates the writ G 

9. Any matter tliat distinguishes the 
person makes the addition of senior 
andynmor unnecessary 7 

JO. As where there are two Jl. B^s. 
and the writ is against .3. B. in 
custod.nufp. it is well, except shewn 
that both are in custod. mar. ibid. 

11. And where no such addition is, 
the father (or senior) is prima facias 
intended ibid. 

!2. A peer's eldest son cannot in le¬ 
gal proceedings liavc the addition 
of his father’s second title, thougl| 
such addition is allowed him in 
common parlance 451 


•Odministrations, 

1. Who may grant administrations- 
Every ordinary and peculiar may 

Page -10 

2. And every peculiar is an orilinary 
ft»r this purpose; £nd see the na¬ 
ture and kinds of peculiars 41 

3. Administration originally belonged 

to the bishop, and jKe/iSto’s'ease in 
9 (h. denied c^. 37 

4. It may be granted by the king, fdr 

he is supreme ordinary 41 

5. V^'here granted by the lord of a 

manor, and how to declare there¬ 
upon , ibid. 

6. jVarr. upon administration granted 

per ojiciat. peculiar, ^c. d> bilo 
viodo commissa, is good sans avei- 
ment that he had jurisdiction of ad¬ 
ministrations 40 

7. For where one grants administra¬ 

tion virtute officii, the plaintiif need 
not aver his authority; aliter by 
special commission 41 

8. *So in narr. by an administrator, 
want of alleging by whom commit¬ 
ted is cured by pleading non est 
factum, or any plea in chief 3.7,38 

9- But ill on demurrer, for it might 
be by a peculiar; and then it must 
be averred, cui adwinistratiutds 
cominissio de jure p^^rtinuit (§'c. .38 

10. To a narr. on administratilm com- 

mitted per Ep. L. plea that he vtas 
resident in another diocese tempore 
mortis, is a good bar 37 

11. Where one has two houses in di¬ 

vers dioceses it shall be granted by 
the ordinary where he died (q if 
boil, notab ) ' ibid. 

The decisiofi in this case wns,that 
a simple contract debt is assets 
where the debtor (t/io had two 
houses) was com murant at the death 
of the debtor, n. 

12. 'Where bon. notah. are in several 

dioceses in the same province, th» 
archbishop* thereof must grant ad¬ 
ministration 39 

13. But where in one diocese in one 

province, and in another diocese' in 
another province, each bishop must 
giant it ibid. 
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14. Administration grantpd in Dorset 

gives no title to administer a judg¬ 
ment had in any court in Westmin¬ 
ster Dage A 0 

15. Administration is void if granted 
by a wrong ordinary, but voidable 

♦only ifgranted to a wrong person 38 

16. (f the intestate dies sans kindred, 

thc^roperty is in the ordinary till 
utirninistralion granted 57 

17. And in that cas*e the ordinary 

• mi, !;t dispose iti pios usus, except 

Ivii .s patent procured as usual ihhl, 

18. I'i' lere a person dies intesta'e, 

tin*'ti tiinary shall commit admini- 
suatio^n by stat. 31 AJ. 3. c. 11. 41 

19. Spiritual Com t may grant admi¬ 

nistration to which they will of kin¬ 
dred in equal degree 58 

^10. * li^part to one and part to another; 
but of an entire debt it must be to 
one only 36 

21. Administration was granted to the 

grtnimother, and a manda>i!us 
prayed to the Spiritual Court by 
tlse irunt, but denied 58 

22. ' dministiation of die wife’s goods 
must be granted to the husband only 

S‘6 

23. But *of the husband’s goods, it may 

be eitlierto the wile or next of kin, 
^’c. ibid. 

24. * A man marrying a feme execu¬ 
trix, the administration is de- 

-jr olveii on him; and he may bnrig 
assumpsit on a promise .to liiin'self 
withoui tlic wife 117 

25. Administiation cannot be granted 

where there is a will and executor, 
though the will be concealed or the 
executor Iefuse • 301 

26. Nor can it be granted though the 
executor becomes* bankrupt, <^'c. 
contra iHie becomes non conijjos 36 

27. Where it is committed to a debtor 

the action is only suspended (vide 
Envecutors) 503 

28. And if to an obligor, though he has 

a right to receive, and is to pay the 
money himself, it is no extinguish¬ 
ment 306 

29. Also siRce the statute 22 Car. 2. 

an administrator is bound to account 
witliout citation 315 

SO. And one entitled to adistributionby 
Salkeld, Vol. 1[. 3 


that statute may sue an administra¬ 
tor to prove his account Page.^lQ 

31. Bub a creditor cannot sue me ad¬ 

ministration bond for nonpayment 
of a debt, for the statute does not 
extend to it ‘ ibid. 

32. Administration granted durante 

minuritnte of an administrator ceas¬ 
es not till 21. But of an executor 
it ceases at 17 39 

33. Afi ministration may be granted 

during the absence of B. but the de¬ 
claration must aver that B. is ab¬ 
sent 42 

34. The c ause of action accrues to Ibe 

administrator from the time of ad¬ 
ministration granted 421 

35 . For if t.9. receives the interest mo¬ 

ney, and afterwards administration 
is gi anted to B., B. has six years 
from the administration granted to 
bring his action {contra of an exe¬ 
cutor vide 21) ibid, 

56. Yet if he consents to the defend¬ 
ant’s retaining a cliattel before, he 
cannot have trover after administra¬ 
tion granted, per Q contra Holt 295 

37. If sued as executor, he may plead 
he is administrator, and need not 
traverse that he intermeddled be¬ 
fore administration granted 298,317 

38. But where sued as administrator, 
if he pleads he is executor, he must 
also traverse the dying intestate 

* 297 

39. Where an administrator is charg¬ 

ed as assignee, the judgment is 
De bonis firopriis 309 

40. But where charged as administra¬ 

tor, though he might have been 
cliarged as assignee, it is only De 
bonis testatoris 316 

41. A judgment against him as execu¬ 

tor may be pleaded in bar to another 
action brought against him as ad¬ 
ministrator 296 

42. On a writ of inquiry, after an in¬ 

terlocutory judgment revived by sci. 
fa. on 8, 9 W. 3. the final judgment 
must be against the administrator 
and not the intestate *42 

43. Administrator under letters pa¬ 

tent cannot have case for malicious¬ 
ly hindering him, by putting in 
caveats, ^c. 37 
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44. An adn»iiiisfrafor iinpowers <o 
receive the intestate's' debts, but 
a will aj'peiiriii}» the adiiiinijstralion 
is teppa,'*>d ; the execu'^nr may have 
it^.-ifiivpsit a}*ainst Jl. as for money 
recei^L•d to his use ' Fa^^'c 

See also Execulurs. 

JJdmirnll>i. 

1. iMann( 4 »'s wages due by parol, are 

suable there, though the contract 
on land SI 

2. Aliler if due. by deed or special 

agreement ibid. 

S. The mate of a ship may sue the mas¬ 
ter thereof there for his wages 

OO 

4. But the master cannot sue there on 
his contract with the owners ibid. 

•Mate becoming mnaier daring 
the voyage allowed to >ue in the 
Admiralty for wagen in the fir af ca¬ 
pacity, and denieain the last, n. ibid. 

5. So where an e.\ecutor of a master 
sued there fur the master’s wages, 
a prohibition was granted ibid. 

6. For though suit there for mariners 

wages is allowed by mere imlul- 
gence, yet it never was (or (he ra:ia- 
ters ibid, and 424 

7. By their law pvery contract with the 

master implies an hypothecation of 
the ship * 34 

8. But not so by the common law with¬ 
out an express agreement ibid. 

The muster hits a right to hi/po- 
thecate fur necessnries or repairs at 
sea or in a foreign country ,* hut 
persons supplying the ship iritfi ne¬ 
cessaries irithiu the realm, or the 
master jmying fur such necessaries, 
have no lien, r. ibid. 

9. And the'master by their law may 

hypothecate the goods as well as 
the ship ibid. 

10. And on such hypothecation the 

master is suable tiierc, but not the 
owners 35 

Either the master or owners may 
be sued for repairs, unless there is^ 
a special contract. The Court of 
Admiralty has jurisdiction of an hy¬ 


pothecation under seal made beyond 
sea, n. Page 35 

11. 'I’he statute of limitations is plead¬ 

able there to a suit for seamen’s 
wages 424 

12. \V here it has jurisiliction their 

sentences bind, and common l^w 
courts imistobscive their determin¬ 
ations *.>2, 33 

The. Prize Court in the mlmiral- 
ty has e.vclusive jurisdiction of all 
questions relative to capiui'es by stwi 
or land, n. ibid. 

13. Though the Admiralty Co’urt de¬ 

ny a copy of the libel, yet no pro¬ 
hibition till appearance, (^mntra of 
the Spiritual Court 5.')3 

14. Prohibition cannot be grantetl to 

tiy the validity of their process 
for appearance, before libel' or ap¬ 
pearance 3.1 

15. But if their process be in naiuie 

ol an execution, prohibition may 
be before appearance 31, 55 

16. In a suit there the principal died 

before sentence, and they |)rocced- 
ed on the stipulation against the 
sureties. Qwo’re if a prohibition 
may be 33 

17. Sec before, in actions of fiie ('asc. 

Case lies by the owner of a ship for 
arresting her by admitaitv-proccss 
cyr. - " 31 

See also Muster and servant, post. 

•idvou'^on, vide Presentation, and 
(fuure Impedit. 

Affidavits, vide Oaths. 

•igeif 

r 

1. The minority of an executor ceases 

at the age of 17. But of an admi¬ 
nistrator not till 21 39 

2. The age for making a will to dis- 

ptiseofgoods, chattels, and personal 
estates, may be at 14 ibid. 

3. But lands cannot be disposed by 

will till the age of 21 44 

4. Yet if one be born 1 Feb. at eleven 
at night, he may make his will'of 
lands at one in the morning on the 
last of January in bis 21 jeai*. 
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because the last day of iiis full age 
is then begun Page 44 

Agreement and Dimgreevmxt. 

1. An agneement maybe either by re- 
, curd or by deed, or by parol [vide 
Presentation) S3 

'2. A policy of insurance altered by 
agreement after it was underwrit¬ 
ten, yet good • 444 

•S. And in some cases a parol agree¬ 
ment mav avoid a writing if made 
at 4116 same time 445 

4. A goldsmith’s note, or bill of ex¬ 

change, not to be taken as cash, ex¬ 
cept so expressly agreed by the re¬ 
ceiver 124, 442 

5. See what agreements are good on 
parol leases for tithes, d^c. 414, 

057 

See also Bargain and Sale of Goods. 
Aiders, vide Principal and Jicccssnry. 

Jllvhoiiscs. 

1. To forfeit ID.'-, to the poor if they 

permit any inhabitant to sit tippling 
above an hour 45 

2. Before 5,6 Ed. 6. any person might 
kec|» an alehouse sans licence, be¬ 
ing a lawful means of living ibid. 

.f. Rut if disorderly kept it vvae in¬ 
dictable as a nuisance, hnd by that 
statute two justices (i/nor. units) 
may suppress it ibid. 

4. And none are now to keej) ale¬ 

houses unless licensed and lecogni- 
z.ance given vt ^id. ibid. 

5. And if any does,, he may be com- 

nntted for three days, and bound 
with sureties to appear at the ses¬ 
sions ibid. 

0. That' statute does not extent! to 
inns being for entertaining trllve.l- 
lers, unless they degenerate to ale¬ 
houses • , 45 

7. But one that keeps an unlicensed 
alehouse is not to be indicted, be- 
' cause punishable by the statute 
otherwise ibid. 

H. Sec there the difference between 


suppressing a licensed and unlicens¬ 
ed alehouse Page 45,46 

9. Tlo; sessions cannot suppiess an 
alehouse, licensed by two justices 
^ 470, 471 

.iliens and Denizens. 

1. Ti; rl. s and Injidels are not perpetui 

iniwici to us, Sfc. and Justice 
liroiil ’s opijiion denied 46 

2. For though they differ* from us in 
religion, that <loes not oblige us to 
be enemies to their persons ibid. 

3. They are the creatures of God, 
of the same species with us, and it 
is a sin to hurt their persons ibid. 

4. If an alien cneimj come hither sub 

siilvo condur.tu, he may maintain an 
action ibid. 

5. So may an alien amy that lives 
here under the king’s protection, 
thougli a war afterwards happen 
between the two nations ibidi 

6. So an alien enemy that lives here 

in peace under protection, may sue 
a bund, £cc. ibid. 

7. For suing is but a consequential 

right of protection; aliler of one 
commorant beyond sea ibid. 

3 . Also, the feme covert of an alien 
enemy, slie living here under protec¬ 
tion is ihargeable as a feme sole 116 

.liAginnee, vide Laws. 

mends, vide Tender. &c. 

Amendment. 

1. While the declaration, <S'c. is in 
paper, the Court may amend at 
pleasure, because not within the 
statutes, of amendments 47, 520 

2. But wlien it comes to be in parch¬ 

ment, the Court can mend no 
further than those statutes allow, 
for it is then a record ibid. 

3. Stat. 24 E. 5. c. 6. and 8 U. 6. 

c. 12, 13. aie the only statutes of 
amendments, tlie others are statutes 
of jeofails 51 

4. Declaration, <Sv. cannot be amend¬ 

ed on demurrer, after entry on the 
roll 50 
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But on a plea to the right, or in 
abatement, it may be reasonable to 
amend ^ Pa.Cf' 50 

6. Yet declaration against J. (}. K.nt. 

on a plea in abatement that he is 
Knt. and Bart, denied to be amend¬ 
ed ibid. 

Vide severalcas?scontra, n. ibid. 

7. A judgment entered on the plea- 
roll was amended by the paper book 
signed by the Master ibid, and 

51 

8. Variance between the writ of er¬ 

ror and the record refused amend¬ 
ment, though t!ie cursitor’s note was 
right 49 

9. t^r a w'rit of error is a commission 
to the judges, and the Court cannot 
amend their own commission 

ibid. 

10. At common law no difference as 
to amendments between civil and 
criminal cases; contra per siat. 47 

51 

11. A writ of covenant for a fine, be¬ 
ing an orignal, is not amendable by 
common law or statute 52, .^3 

12. No difterence cjuoinl hoc between 
actions amicable and adversary and 
5 Co. 45 (raise's ca^e denied 5 3 

13. Variance between the scir#/a. a;.d 

the judgment not amendable, tji *. 
vide, bis 52 

14. Where the nisi prius roll may be 

amended by the plea-roll, ?nd whei c 
not 58, 49 

15. Venire ret. 9,5 Octoh. Distrio^as 

tested 24, a discontinuance, and not 
amendable 51 

16. In the distrinffa.'i the day of nisi 

prius was appointed after the day 
in bank, and after verdict held not 
amendable by the plea roil ; because 
the judges authority was confined 
to that day (vide uoti ) 48, 49 

17. Ejectmenl a gainst seven, all join 

in tne common rule, and the issue 
was right in the plea-roll, <§•<; But 
the nisi prius roll was against five 
only, and after verdict pro quer. 
this, amended by adding the two 
others 48 

18. A demise in ejectment laid 1097 
for 96, not amendable after verdict, 


because it would be another title 

Fage 48 

19. A verdict either general or speci¬ 

al may be amended by the clerk of 
assizes notes in civil cases, but not 
in criminal 47, 53 

20. A special verdict has been amend¬ 

ed by the notes of the counsel in 
the case, and tliat after error 
brought 4^. 53 

21. An inforniatwn may be amended 

after plea pleaded, ami per IlUt af-v 
ter the record sealed up (^. 47 

22. A plea to in<iictment of murder 

amended, uftei replication and be¬ 
fore entry on the roll ibid. 

23. An inforn.etion of forgery kmend- 

ed in ten places (not material) with¬ 
out costs or imparlance 50 

24. If a record in B. B. be amended 

by the record in C. If. tlie costs (if 
any) must be given Kdow 49 

25. A d>'^t}'ingas with a hlank forde- 

bitl, i. f’. the cause of action, a- 
niended after verdict, as no distf in- 
gas 454 

26. For, want of a distringas or no 

distringas is aided by verdict; con¬ 
tra of an ill distringas ibid. 

27. If the plaintiff moves to amend 
his declai ation the same tei m the 
defendant's plea comes in, he need 
not give new riile"i to plead 520 

28. Aftei a plea to issue or demurrer 

joined, while in paper only, the par- 
ty«.nay amend his plea, or waive his 
deinuner ibid. 

29. See an appeal amended by sfrik- 

iiig out of the count per attornafum 
.suum f>4 

30. After judgment by default, and 

error biought, tiie declaration was 
amended bv the warrant of attorn. 
on the top of the roll 88 

r 

Jhnercinments, V. Fines ^ 54 
»imieus Curiw. Vide 78, 447, 448. 

^Indent Demesne. 

1. Tenants in ancient demesne are 

^ free as to their persons^ but not 

their estates 57 

2. The privileges arise from the con- 
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stitution and nature of the thing 
coeval with the government itself 

Page 57 

3. They are supposed to commence 
by act of parliament; for tiiey can¬ 
not now be created by grant ibid. 

4. When triable by the record of 

Domesday-Book, and when by the 
country ibid. 

5. Ancient demesne is land under the 
title of terra regis in that book, 

• and none other ibid, 

6. Ancient demesne lands held of a 
manor in ancient demesne, are only 
impleadable in the lord’s court there 

56 

7. But where parcel of the manor 

only is ancient demesne, there the 
particular lands may be impleaded 
ii> the king’s court ibid. 

Ancient demesne can only be plead¬ 
ed upon a full affidavit. It is nut a 
good plea if the lessor of the plain¬ 
tiff only claims a term, o. ibid. 

8. * By a recovery at common law, an¬ 

cient demesne becomes frank free, 
until reversed 57 

9. Deceit lies for levying a fine of an¬ 
cient demesne lands 210 

* •* 

Annuity and Pension. 

1. The king cannot grant an annuity 
tq^charge his person, for his person 
is not diargeable therewith, though 

* a subject is * 58 

2. But he may grant it out of his ex¬ 
cise or other branch of his revenue, 
which shall be charged therewith 

ibid. 

3. A pension oijt of an appropriation, 

though by prescription, is suable in 
the Spiritual Coairt 58 

4. For it could not begin but b^ the 

grant' and institution of spiritual 
persons ibid. 

5. And whether granted by the bish¬ 

op’s ordinance, or by his Concur¬ 
rence witli the patron, the church 
itself is charged • , ibid. 

6. Yet such annuity, ^'c. cannot be re¬ 

leased to the ordinary, because it is 
iemporal ibid. 


Appeal. 

1 . The plaintiff in appeal of murder, 
(^c.must count in person, and can- 
nof by attorney PO'S^ 62, 64 

2. And if he be not present, ne may be 
demanded and nonsuited ibid. 

3. Yet such nonsuit is not peremp¬ 
tory, because before appearance 

ibid, 

4. An appeal is to be arraigned ia 

French ; but the roll delivered in is 
to be in Latin ibid, and 61 

5. But though it must b^ commenced 

in person, it may be prosecuted by 
attorney, unless where wager of 
battail lies 62 

6. And as the plaintiff cannot count, 
neither can the defendant therein 

_ lead by attorney 59 

7. J\ful liel parish is a good plea there¬ 
in, but not pleadable by attorney 

ibid. 

8. The parish maybe named and not 
the vill; for a parish is not intended 
to contain more than one vill^Q.) 

ibid. 

9. Erroneous process therein is aided 

by the defendant’s appearance and 
pleading to issue ibid. 

10. Aliter where he challenges the 

defect by demurring in abatement, 
^c. ibid. 

11. And see No. Lift. That an ad¬ 

journment after a void plea received 
discontinues the appeal ibid. 

12. What is sufficient certainty in a 

, count on an appeal 60 

13. On an appeal of murder the party 
may be bailed by B R. though con¬ 
victed of manslaughter 61, 62 

14. And on such conviction may be 

allowed his clergy, but shall not be 
discharged thereupon 61 

15. For his recognizance is to stand 
till he has discharged the appeal by 
sci.fa. against the appellant ibid. 

16. And see there the proceeding on 
such sci. fa. and the arraigning of 
the appeal thereon de novo wid, 

17. Though the appeal was put sine 

die, yet no discontinuance,' for the 
certiorari continues it 62 

18. Said, an appeal either by writ or 
bill, is always arraigned on the plea 
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side, unless if comes in bj certiorari, 
and then on the crown-side 

Pa^e 62 

19. The recognizance tor bail in ap¬ 
peal may be either to the king, or 
appellant, but best to the king 6l 

20. f*ee former conviction,. «§’c. on ar¬ 
raigning the appeal de novo ibid, 

21. And that a conviction of man¬ 

slaughter is a good bar therein, 
though the clergy not had by default 
of the Court 63 

22. In a writ’of appeal, want of fifteen 

days inter the teste ret. cured by 
pleading in chief ibid. 

23. See the case of an infant suing an 
appeal by guardian, and the under- 
sherifF committed and fineil for de¬ 
livering the writ to him 176, 177 

.appearance. 

1. Formerly, though a Aviit was not 
returned, yet the defendant might 
appear at the day, either to save a 
penalty or his inheritance 64 

2. A nonsuit before appearance is not 
peremptory in appeal, <^"c. ibid. 

.Appendant, vide Incident. 
.Apportionment and iJtvision. 

1. Where by contract subjects him¬ 

self to one action only, it cannot be 
divided so far as to subject him to 
two 65 

2. Erg-o indorsee of part of a sum in 
a bill of exchange cannot have ac¬ 
tion for that part sans shewing the 
other part to be satisfied ibid. 

.3. So where the contract is at first en¬ 
tire, it cannot afterwards be divid¬ 
ed in an action ibid. 

4. As where tlfa contract is to pay 
100^ per annum for his service, ac¬ 
tion lies not for three quarters ibid. 

5. So of a lease for years at 20^ per 

ann, it lies not for any less term 
than a year ibid. 

6. And so of other contracts for annu¬ 

ities, wages, debts, <§*e. the contract 
cannot be apportioned ibid. 

7. But if in a lesMWJ the,habendum be 


for years, yet the rent may be ap¬ 
portioned according to the redden¬ 
dum Page 141 

.Apprentices. 

1. An apprentice cannot be bound no» 

discharged without deed 68 

2. lie is not assignable over (except by 

the custom of London to one (if the 
same trade) * 66, tt8 

3. Nor is the master's executor bound' 

to provide for an apprentice in hus¬ 
bandry, on 5 El. 66 

4. Yet the executor is liable in c('ve- 

nant, if he does not instruct n\\ a|)- 
prenticc or find liim another mas¬ 
ter 66, 68 

5. Whatever the apprentice gains be¬ 

longs to a master, and he may fiavc 
an action for it 68 

6. A covenant between the master and 
a third person, the servant being no 
party, makes no appientice-slyp 

479 

7. .Service as an apprentice beyond 
sea, qualifies one to use a trade in 
England within 5 El. vide bis 67 

8. And tollovving a trade for {.even 
years is suflicient without any bind- 
ing, <§'c. and 5 El. a hard law 613 

.And note. 

9. Justices may compel a master to 

take an apprentice, dj'c. ' 67 

10. Jq^ticcs may discharge an appren- • 
tice, and a’so order a restitution of 
the money given with him ibid, and 

490 

11. So the Sessions may discharge 
him by original order there, and 
order the money ‘to .be returned 

68, 491 

12. An apprentice may gain a settle¬ 
ment (though the master has none) 
as a hired servant, by 14 Car. 2. 

533 

13. Atk order by four justices for dis¬ 
charging an apprentice, good, 
though the m£(ster does not appear 

490 

14. But their power to discharge ap- 
'prentices extends only to'such trades 

as are named in the statute 471,490 

15. And the order of discharge must 
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bi: under the hands and seals of four 
justices of peace Page 470 

IG. But in certiorari to remove such 
order the very discharge need not 
be returned, but only the substance 
thereof 470 

See also Imlicloienis, Orders, and 
Sessions. 

■9 

. JJrbitr aments. 

'i 

I. "Where an award creates a new 
duty, the old is extinguished 69 

il. But if it oidy ordains a release to 
discharge the old duty, it is other¬ 
wise ibid. 

An award may be good though no 
time appointed for performance, per 
Holt, for the law supplies the time 
• ibid. 

4. For whether it be to be on request 
or tender, or not, the law says it 
shall be in convenient time ibid. 

5. An awaid tliat the party or his 

’executors shall lelease, ^*c. is good, 
for either may be used for nonper¬ 
formance ibid. 

6. An aw'ard that a suit in Chancery 
sliall be dismissed, is good 75 

7. ’ All award that all suits shall cease, 

is good ami final ; but an award to 
be nonsuit is not 74,75 

8. An av\ ard may be good in part and 

viyd in part 74, 83 

^9. As an award to make general re¬ 
leases of all demands to the fime of 
the award is good for so much as 
goes to the time of the submission, 
and void for the resiiJue 74 

10. An award to pay the costs of such 
a suit is uncertain, contra if to pay 
such costs f£s the master shall tax 75 
Jitcard topay^nsts means costs to 
he 1a.ved by the. master, n. ibid. 

II. An'awaitl that shall beg B.’s 

pardon in such manner and place 
as B. shall appoint, is void , 71 

12. guerre if an award of money to 
be paid to a third person be good, 
unless it appear to’be for tite bene¬ 
fit of one of the parties 74 

, 15. An Award of a collateral thing in 
satisfaction, held a good plea with¬ 
out shewing performance 76 

14. Money paid on avoid award may 


be pleaded or taken as accord with 
satisfaction 7^1 

15. I^n award pleaded as made de ^ 
super preemissis, is not enough, un¬ 
less it appear to be so in se 70 

16. Quaere if* an award unperformed, 

though it gives a new duty, can be 
a good plea after time of perform¬ 
ance elapsed 69 

17. A parol award may be pleaded, 

ready to be delivered, ^c. 75 

18. If an aw'ard be pleaded without 

date, it must be computed from the 
delivery 76 

19. A submission by wJ. attorney for 
B. concerning accounts inter B. 
and C. good to bind but not B. 

70 

Jin award, if final, is sufficiently 
mutual, n. ibid. 

20. A submission to an award made 

a rule of Court, though the consent 
was only conditional 72 

21. An award made under a rule of 
Court is quasi part of the rule 71 

22. And on breach of such av,rard, the 
party may proceed both by action 
and attachment at the same time 

73, S3 

The atfuckmeiitwill be discharg¬ 
ed if the parly is in e.vecution on 
the action ; and will not be granted 
if an action has been previously 
brought, or there is contrariety of 
evidence, n. ibid. 

23. Service of a subpoena held a breach 

. of a rule of reference made at nisi 

prius, and attachment granted, vide 
.attachment 73 

24. What a good cause to set aside 

an award made by ruleofCourt,and 
what not 71 

Jind vide note ibid. 

25. Appointment of an umpire by ar¬ 
bitrators before the thne expires for 
making their award is void 70 

The arbitrators may appoint the 
umpire before they ao any other 
act. If the umpire refuses, they may 
appoint another, n. , ibid. 

26. Yet see where an umpirage may 

be made before such a time is ex¬ 
pired, or not 72 

27. In what cases such appointment 
of an umpire is revocable, or not 70 
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28. On a reference to three foremen 
of the jury the regularity* of their 
proceedings examined into r 

Pag>e 73, 84 

09. In debt on bond to perform an 
award, omission in the republica¬ 
tion of a void part of the award, is 
no variance; aliter if not void 72 
.Swards construed less strictly 
than formerly, n. ibid. 

See also Attachment. 

4 

Arrest of Judgment. 

1. There are two sorts of matter for 
which judgment may be arrested, 
vix. intrinsic and extrinsic 77 

2. Intrinsic, when some matter ap¬ 
pears on the record itself which 
renders the judgment erroneous ib. 

3. Extrinsic, when some foreign mat¬ 
ter is suggested, which renders the 
writ not only abateable but abated 

ibid. 

4. The difference between the old 

method of pleading and moving in 
arrest, ^c. 77, 78 

5. And see No. 4. The method at 
this day of moving in arrest, ^c. 

78 

6. The party has commonly four days 

after the postea brought in to move 
in arrest 77 

7. But if the distringas be returnable 
within term, so that there are not 
four days between the trial and the 
end of the term, judgment may be 
entered, if not arrested that term 

ibid. 

8. After a capiatar pro fine issued no 

arrest of judgment 78 

Motion in arrest of judgment on 
the crown side may be made at any 
time before sentence, n. ibid. 

9. Judgment iR-rested because more 
damages recovered than there ought 

663 

10. Seethe entry of an arrest of judg¬ 
ment on a prohibition, where a ver¬ 
dict lyas for the plaintiff 655 

11. On motion in arrest and rule to 
stay judgment quousque, ^c. and 
after warns the Court being dividedi 
no judgment could be had 17 


12. In assumpsit, after verdict, judg¬ 

ment arrested because nudum pac¬ 
tum Page 364 

13. See a judgment arrested because 

more damages given than there 
ought 663 

See also Judgments, Trials and* 

Verdicts. 

« 

Arrest of the Body. 

1. Arrest on Sunday is void, and the 
party may have false imprisonment 

78 

Tn what cases a person may or not 
he arrested on a Sunday, n. «ibid. 

2. No arrest can be without actually 

touching the bocly 70 

3. But if the bailiff be prevented from 
touching, by the party’s oftering to 
strike with a weapon, it is an assault 

ibid. 

The arrest is sufficiently made if 
the party submits without beii^ 
touched. The bailiff need not be 
the hand that arrests, but it must be 
done by his authority, n. ibid. 

4. And if the bailiff once touch him 
in the arrest, he may pursue, and 
break open the house to take him 

ibid. 

5. Or he may have an attachment, 
or return a rescue against him ibid. 

6. Where there are two sheriff’s the 

arreft or neglect of one is the ar¬ 
rest or neglect of both 152 

See also Escape, and 274 

Assault, vide Trespass and Arrest 3. 

Assemblies unlauful^\ide Riots, &c. 

« 

Assets. 

1. If A. takes a bond for another in 

trust, and dies, this is not assets in 
the hand of A.\s executors 79 

2. So tf the obligee assigns over a 
bond, and covenants not to revoke, 
and ^ies, thisris not assets in the 
hands of the obligee’s executor ib. 

Q. If the executor of lessee for yeara 
enter, ^c. no part of the profits but 
what is above the rent is assets 

ibid. 
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4. For the rent is received by the 
executor as tertenant, and as appro* 
priated to the use of the lessor 

Page 79 

5. ^ucere the distinction between le¬ 
gal and equitable assets, and how 

' either are liable 507 

6. And how far lands are liable to 

pay debts as assets 80 

7. Outlawry upon njesne process does 

^ not make the debt a lien upon the 

land ihid, 

8. Ajid bringing debt upon a judg¬ 

ment is no waiver of the lien creat¬ 
ed by the judgment ibid, 

9. Where a debtor pays the testator’s 

debt to ,3. with consent of execu¬ 
tor, it is assets; aliter if without 
consent 207 

10. Unless the executor brings action, 

and recovers, and then it is assets 
even before execution ibid. 

See also Executors and Legacies. 

• .Assignment. 

1. Where the lessor himself cannot 

maintain covenant, ^c. his assignee 
shall not 81 

2. Ergo the assignee of a covenant 

c-anifot sue in England for rent re¬ 
served on lands in Ireland, though 
payable in London 80, 81 

3. 'riie assignee of a reversion, though 
by ^ne, cannot have covenant for 
the rent, «§*c. without attornment, 

• Q. , » 82 

4. But see now the statute 4, 5 .Qnncp, 

c. 16, for amendment of the law 
in this particular ibid, 

5. Lessee assigns to A. A. assigns to 

B. sans notice tp the lessor, yet les¬ 
sor cannot have covenant against 
A. for arrears incurred after the 
assignment of A. Q. 82 

A mortgagee who has not enter¬ 
ed, is, tJot liable to he sued aa assig¬ 
nee. The. assignee is aischargjed hy 
assigning to an insolvent perso-n 
unl‘'ss per frau<lem, n. ibid. 

6. And Kighly's Casein 1 Sidi 538. 
Rnym. 162. 2 Keb. 260. denied ibid. 

7^ Blit admitted he may have covenant 
against A. for rent due before as¬ 
signment 338 

See also Covenant. 

Salkeld, Vol. II. 


. Assize. 

1. The writ in assize may be return¬ 

able at any common day, or return 
day: also the assize may be ad¬ 
journed ► Page 82 

2. The assize is to be arraigned in 
French, but cannot be proceeded in 
before the recognitors appear 

ihid. 

3. <'1116 defendant nonsuited because 

not ready to count instanter on the 
tenant’s demand * ibid. 

4. But such nonsuit not peremptory; 

for the defendant may have a new 
assize ibid. 

5. If the defendant in assize plead in 

abatement, he must plead over in 
bar at the same time 83 

6. No imparlance allowed therein 

without good cause, for it isfesti- 
num remedium ibid. 

7. And where several are defendants 

it shall be taken by default against 
such of them as do not appear the 
first day ibid. 

Assumpsits, vide ante in Actions on 

the Case, &c, and Breach, &c. post 

Attachment. 

1. In cases of awards, though not le¬ 

gally good, attachment lies for non¬ 
performance 83 

The manner of obtaining an at- 
tachmmt, n. ibid. 

2. Aliter if impossible, but the party 

, is excused only as to that part wliich 

is impossible 74, 83 

3. It lies not for not performing an 

award (though made on*a rule of 
Court) without a personal de¬ 
mand 83 

4. On award of three foremen (though 

verdict given for security) attach¬ 
ment for the breach » 73, 84 

5. For contemptuous words of the 

Court, attachment without a rule 
to shew cause 84 

Qu. When the contempt is only 
sworn to by one witness ibid. 

6. When one is taken on attachment 

for such contempt, i§*c., he enters 
into recognizance to answer inter¬ 
rogatories ibid. 

He cannot confess the contemj^t 


m 
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Unthout answering iuterro^atories<t 
except in case of rescue or contempt 
in face of the Court, n. Pa^e K4 

7. On rule to put off trial on payment 

of rosts, no attachment; for non-pay¬ 
ment 83 

8. Attachment for a rescue is never 
granted upon affidavits only; but 
It must be returned on the writ 586 

9> See an attachment against a judge 
of a corporation court, and what a 
a contempt is 201 

See also Sheriff and page 260 

Attainder. 

X. Attainder of high treason by com¬ 
mission on 28 H. 8. c. 15. works cor¬ 
ruption ol blood 85 

3. But not attainder of piracy, or 
treason, ^c. before the constable 
and marshal, or admiral ibid. 

S. One attainted for counterfeiting the 
coin on 8, 9 W. 3. forfeits lands, 
but corruption of blood is saved ibid. 

4 . So that the forfeiture and the cor¬ 

ruption are distinct parts of the pe¬ 
nalty, and one may be, and the other 
not ibid. 

5. In attainders of felony the forfeit¬ 
ure to the lord is only by way of es¬ 
cheat pro defectu tenentis ibid. 

€. And the not descending is but the 
consequence or effect of sech inca¬ 
pacity ibid. 

7 . But in treason the lands come to the 

crown as an immediate forfeiture, 
and not as an escheat ibid. 

8 . An exScutor may bring error to 

reverse the attainder of the testa¬ 
tor 295 

See also Treasoru 

Mtorrifp and Solicitor. 

1 . The stat. S Jac. 1. c. 7. extends 
only to attornies of the courts at 
VFestmmster, and not to attornies 
of* inferior courts 86 

•dft attorney must deliver his bill 
a month h^ore the commencement 
cf the action. The’items of the bill 
cannot be examined on an enquiry 
or at nisi prius, n. ibid. 


2. That statute may be pleaded to 
debt and indebit, assump., unless a 
special promise laid, but then not. 
nor to an insimul comp. Page 86 

3. An attorney is not compellable to 
appear for any one, unless be take 
his fee or backs the warrant 87 

4. V\ here an attorney appears for ^ny, 

the Court will not question his au¬ 
thority, but leayes the party to his 
action 86 

5. Nor shall a judgment be set aside 

for that he appeared without war¬ 
rant, if he be sufficient; contra, if 
insufficient 88 

6. And his consent to accept an> issue, 

^'c. after judgment signed, binds the 
client, though contrary to his ex¬ 
press order . 86 

7. Where an attorney’s bill on action 
brought by his executor shall be re¬ 
ferred to the master or not, vide 89 

8. Where writings come to his hands 

as an attorney, the Court will«on 
motion make a rule to re-deliver 
them 87 

9. But where they come to his hands 

in any other manner, the party must 
resort to his action • iUd. 

10. A warrant of attorney for the 

plaintiff in the principal action can¬ 
not extend to the suit against the 
bail, but there must be a new^ war¬ 
rant 89 

11. A judgment by (Confession upon a" 

warrant of attorney may be entered 
in the vacation as of the term prece¬ 
dent, though the defendant died 
in the vacation 87 

12. But a post termivum roll cannot be 
filed without leaveof the Court ibid, 

13. A memorandum was amended by 

the warrant of attorney on the same 
roll •’ 88 

14. Till a warrant be filod or entered 

it is^not a matter of record, but one 
may appoint an attorney in court 
upon record ibid. 

15. Seethe andient practice of enter¬ 
ing warrants of attorney on a dis- 

» tinct roll, and when alter^ ibid, 

16. A remittit dampna may be by at¬ 

torney, but a retraxit must be in 
propria persona 89 
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IT. An attorney defendant may have 
the venue changed from any other 
county to Middlesex (cide barris- 
t*'*) Page 668 

18. See an attorney fined 515 

See alsb Matement, Privilege 
Rules of Cuurtf &c. 

. JUtorninient, 

, 1. Lessor tnalces a second lease, and 
before the first expires levies a finei. 
Attornment by the first lessee to the 
conusee is sufficient 90 

2. In pleading a feoffment of a manor, 

it is* not necessary to shew the at« 
tornmentof the tenants 91 

3. Attornment is pleadable without a 

vanue, but triable only where the 
land lies ibid. 

4. I’pon issue non concessit, attorn¬ 
ment need not be given in evidence 

90 

5. *Assignee of a reversion though 
granted by fine, could not have ac¬ 
tion for rent without attornment 82 

6. But this new remedied by the sta¬ 

tute 4 4.^* 5 Jinn. c. 16. for amend- 
‘melit of the law ibid. 

Jludita Querela. 

1. T,his in itself is no supersedeas, and 

therefore execution may be taken 
forth, unless a supei !>edeas b« actu¬ 
ally sued * 92 

2. And if the audita querela be found¬ 

ed on a deed, that must be proved 
in court before a supersedeas shall 
be granted , ibid. 

S. If an audita querela be founded on 
a record, or the^arty be in custody, 
the process upon it is a sci.fa. 

ibid. 

4. But if grounded on a matter of 

fact, or the party not in custody, 
the process is a venire and 'distress 
infinite ibid 

5. Where the party* is in execution, 
he may either have & sci.fa. or ve- 

. nire • ibid. 

6. Where two nichils are returned, 

the Court will relieve on motion 
.without an audita querela 93 

7. d. on judgment against him ren¬ 


ders himself, but never givei notice 
to the*plaintiff', nor gets the bail 
discharged, and the plaintiff’on set, 
/o.'gets judgment against the bail^ 
the Court would not relieve them 
on motion,* but put them to their 
audita querela Page 101 

8. One taken in execution on an au¬ 
dita querela may be bailed 105 

See also page 264 

dverments. 

1. Where promises are mutual, per- 

perfurmance or tender, ^c. must be 
averred 112, 172 

2. So where one thing ia to be done as 

the consideration of the other in 
contracts, 113, 171 

3. Wliereand in what cases consider¬ 

ations in assumpsits must be aver¬ 
red, vide 23, 24, 25, 29 

4. Where the replication must con¬ 

clude to the country, and where 
with an averment 2 

5. Where joint-tenancy is pleaded in 

abatement, the life of the other 
joint tenant not named must be 
averred 32 

6. On administration granted to d, 
during the absence of B., the narr. 
must aver that B. is absent 42 

7. Where an award is pleaded to be 
mad<\ before the day, ready to be 
delivered need not be averred! 69 

8. A parol award may be pleaded 

with averment of ready to be de* 
lirered, <^c. 75 

9. Where uses may be averred by pa¬ 
rol or not, vide 676 

10. No averment can be admitted of 

a trust to superstitious uses by the 
statute of frauds 162 

11. Any matter out of a deed that al¬ 
ters the case cannot*be averred 197 

12. Nor is any averment to be re¬ 

ceived against the express words of 
a deed or will 227 

13. Where a matter is averred to be 

within the jurisdiction, the defend¬ 
ant must plead to the jurisdiction, 
or else is estopped 202 

14. See of averments in indictments 

on 5 JSliz., that it was a trade at 
the time of the act 61 | 
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15. Where uses maj be averred, vide 

Paget.Q7&, 678 

See also Peclaralions, Estoppel^ and 
Pleadings. 

Avowry, vide Riplevin. 
Authority. 

1. It is essential to a deputy to have 
the same power with his principal 

95 

2. And a covenant or condition to 
restrain such power is void 96 

3. And he may do all acts that his 

principal could, except making a 
deputy ibid. 

4. But though he cannot make a de¬ 

puty as to his whole power, yet he 
may impower him to do particular 
acts ibid. 

5. As a deputy-steward of a court- 
baron may impower another to 
hold a court, take surrenders, &c. 

96, 97 

6. And such under deputy may either 
act in his own name, or else, recit¬ 
ing his authority, act in the name 
of the deputy or principal 97 

7. Except an under sheriff' who must 
act in the high siieriH’s name, be¬ 
cause the writs are so directed, «S*c. 

ibid, 

8. The acts of a steward de facto are 

sufficient among tenants of a ma¬ 
nor ibid. 

9. Authority given by letter of attor¬ 

ney may be either general or spe¬ 
cial ibid. 

10., And though particular authori¬ 
ties cannot be varied from in mat¬ 
ter of substance ibid, and 658 

11. Yet if only a variance in circum¬ 
stance it may be good 97 

12. Principal officer answerable both 
to himself and deputy 18, 19 

13. Yet the deputy is also chargeable 

as a wrong doer ibid. 

14. Where an authority is given to 

justices of peace it must be exactly 
pursued 475 

15. See other kinds of authorities 

363, 419, 442. 454, 467, ^c. 

See also Power. 

Awo^t vide Arbilrement. 


B. 

Bail in Civil Cases. 

1. SEE the rules of practice about 

putting in bail and excepting there¬ 
to , Prge S9 

2. In debt on bond, though the der 

fendant says it was usurious, or per 
dnres-, it shall not excuse fiom kpe- 
cial bail 100 

3. Special bail \n* indebit, assunij) so 

for money won at play, per Holt' 
contra 2 ibid. 

4. But not in debt on bond to per¬ 

form covenants, yet witli respect to 
the breaches and the damages.there- 
by (the measure of whieh shall be 
taken from the plaintiff ’s oath) it 
may ibid. 

5. In It. 11., if the sum recovered ex¬ 

ceed the sum in the ac etiam bil'ce, 
the bail is not liable 102 

To what ewtent bait are liable, v. 

ib^l. 

6. On removal by habeas corpus spe¬ 

cial bail must be given in here, ex¬ 
cept ill cases of executors 98 

101, 102 

7. But on such removal the joourt 
will examine the cause of action, 
and take bail acaordingly ibid, 

8. And on removal out of an inferior 
court, tl>e plaintiff* is bound to ac¬ 
cept the bail below, except in 

don 97 • 

9. For the sufficiency of bail in l.on- 

dull is at the peril of the clerk who 
is responsible, and the plaintiff'can- 
not except there ibid. 

10. Yet in debt agiinst executor on a 
judgment suggestihg a devaslavit, 
be shall give bailj for there the ac¬ 
tion is in the debet ^ detinet 

98 

11. And on removal by habeas corpus 

where special bail was below, he 
shall'give bail to appear within two 
terms, but not to pay the condem¬ 
nation « ibid. 

12. On error in parliament of a judg¬ 

ement affirmed in B. li. new bail is 
required 97 

13. For the first bail does not extend 
to costs assessed in the House of 
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Lords, therefore a new recc^nizance 
is to be Page 97 

14. One charged in custody of the 
slierifts of L. was discharged on 
common bail for want of proceeding 
in two terms, by 4, 5 W. 3. 

X 98. 99 

15. In an action on a replevin-bond 
colnmon bail shall be admitted 99 

16. 'Hie merits of the case not to be 
examined into u|)on bailing {vide 

• supra 7.) 99. 100 

. There is a difference beticeen the 
JCing^s liench and Common Pleas 
in this respect, n. ib. ^u. tamen, »§* 
fid'e.Cook v. Robroe, JJ. lit. 1() 

17. If the sheriif takes insufficient 

bail fur appearance, and the plain¬ 
tiff refuse it, he is liable to an action, 
and may be also amerced 99 

18. 'fhe sheriff may take bail-bond 

on attachment for contempt, but 
the prosecutor may refuse to accept 
li 608 

19. But if in either case the plainiilT 

take an assignment ol the bail-bond 
(though insufficient) the Court will 
not amerce 99 

CO., .^.^ecovers in three actions where 
were three bails, the defendant 
rendered himself, and one of the 
bails entered an e.roneratur on the 
bail-piece; this does not discharge 
theVest till ejvoneratur entered for 

• them also ^ 98 

How to obtain aneVoneratur, n. 

ibid. 

Cl. So A. on judgment against.hiin 
renders himself, but gives the plain¬ 
tiff no notice, nor discharges the 
bail-piece; »nd*the plaintiff on set. 
fa. gets mdgmeni against the bail, 
and the Court would not relieve be¬ 
cause no exoneratur entered 

101 

*22. Though a render before return of 
the latitat is not pleadable tokn ac¬ 
tion on a recognizatice of bail ibid, 
fVithin what time princippl may 
be rendered to discharge the bail. 
Suingenn recognizance in a differ- 
ent court will not restrain the tiwie, 
n. ibid 

23. Yet the Court ex officio allowed 
.it on the latitat, as well as on a sci. 


fa. and denied the case ol Miles and 
Bateman, 3 Keb. Page 101 

24. And note, render in discharge 
of tail in an action will not dis¬ 
charge the bail on an indictment 

• 105 

Bail in Criminal Cases. 

1. One committed for treason or fe¬ 
lony is to enter his prayer on the 
habeas corpus act, to ,be tiieil the 
first week of the term or day of ses¬ 
sions after his commitment 103 

2. But if an act suspends the power 
of bailing for a time, there he need 
not enter his prayer till the first 
week in term or day of sessions af¬ 
ter the expiration of such act 103 

3. Yet Lord Jiyleshury w^as bailed 

though no prayer entered in time, 
because long imprisoned, trial de¬ 
layed, and life in danger 104 

4. One committed for aiding an escape 
of D, committed for treas^on, wa3 
bailed for default of prosecution 

10^ 

5. One indicted of murder ought not 

to be bailed upon affidavits of the 
evidence 104 

6. But one found guilty of murder 

by the coronet’s inquest only is bail¬ 
able, contra if indicted ibid. 

7. One iqdicted of murder, and found 

guilty of manslaughter, not bailable 
before clergy had 103 

8: Yet Lisle, wh» was indicted of 
murder and found guilty of man¬ 
slaughter, was bailed before clergy 
had ibid. 

9. So in appeal of murder and found 

uilty of manslaughter, one was 
ailed before clergy, 61,62 

10. M. committed for forging indorse¬ 

ments on bank-biilif, bailed, on a 
habeas corpus, because only a great 
misdemeanor 104 

11. But upon error of a conviction 
for a forcible detainer, the defend¬ 
ant was refused tube bailed. 106 

12. Because in execution for the fine, 

i. e. 100 L though the long vacation 
coming on ibid. 

13. Yet one taken on e.rcom, cap. is 
bailabiC} while the ret. of the habeas 
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corpus IS under consideration 

'Page 105 

14. See there the manner of entry of 

such bail, and condition of tlie re> 
cognizance ibid. 

15. But bailing during l;onsideration, 

(as 13.) is discretionary, and the 
court will refuse it if he pleads a 
false plea 106 

Bailiff, 

1. A corporrtion aggregate may ap¬ 

point a baililT to distrain without 
deed 191 

2. In replevin, if the defendant 
makes conusance, or justifies a bail¬ 
iff to J. S. a traverse of the com¬ 
mand of J. 8, is sufficient 107 

3. So in trespass for taking cattle or 
goods, for in those cases, though J. 
8. may have a right to take the cat¬ 
tle, ^c. yet a stranger cannot justify 
the taking but by his command, «§•<:. 

ibid: 

4. But aliter in trespass quare clau¬ 

sum fregit ; for there, though the de¬ 
fendant justifies as bailiff, or by 
command of J.S.ihc plaintiff shall 
not traverse the command, because 
it would admit the truth of ail the 
rest of the plea ibid. 

5. In trespass on a justification as 

bailiff to a court leet foi levying an 
amercement, some estre&t of the 
court or warrant of the steward must 
be shewn ibid. 

6. JSTote/m replevin the bailiffis an ac¬ 

tor, and shall recover upon the me¬ 
rits 108 

7. But in trespass the bailiff is only to 

excuse the wrong, and recovers 
nothing ibid. 

Bakers, vide Weights and Measures. 
Bankrupts. 

1. An innkeeper held not within any 
of the statutes about 'bankrupts, 
though also a part owner of a ship 

* 109 

.dn innkeeper selling liquors out 
of the house to any person who ap^ 
plies, is within the bankrupt laws, 
n. ibid. 

2. So a buying and selling under a par¬ 


ticular restraint is not within the 
statute PageUp 

S. But an English subject trading 
from foreign parts may be a bank¬ 
rupt ihid. 

•Any person trading to England, 
and being there occasionally, may 
be made a bankrupt on an act com¬ 
mitted in England, n. 'ibiil. 

4. If a defendant renders himself in 

discharge of bail, and lies two 
months, he is a bankrupt from the' 
arrest 111 

5. Yet adjudged though lying in pri¬ 
son upon arrest makes a bankrupt, 
it is otherwise if he puts an bail 

110 

6. Outlawry, after an act of bankrupt¬ 

cy committed, shall not defeat the 
interest the creditors have acquired 
in his estate 108 

7. Yet a purchase after shall not be im¬ 
peached by a commission sued five 
years after the bankruptcy 409 

8. A plain act of bankruptcy cannot 

be purged by dealing afterwards; 
aliter if doubtful only, (and note ac¬ 
cordingly,) 110 

9. An assignee has property by rfsla- 
tion from the time of the bankrupt¬ 
cy, so as to avoid all mesne acts 

in 

JVote of cases concerning the re¬ 
lation to the act of bankruptcy ibid. 

10. S‘ie the judges resolutions on the 
stat. 4^5 ,Ann. against frauds com- 
fnitted by bankrupts 111, 112 

11. <A mortgagor or purchaser prece¬ 

dent, though by a aefective convey¬ 
ance, to be preferred before the as¬ 
signees of bankruptoy 440 

Bargain andt Sale of Goods. 

1. Earnest only binds the bargain, and 

gives the buyer a right to demand 
the goods 113 

2. Bift notwithstanding earnest, the 

money is to be paid on fetching away 
the goods; and a demand sans pay¬ 
ment is void ibid. 

^3. And if the buyer does not come to 
pay, the seller ought to go and re¬ 
quest him, and if then he does not 
pay, ^c. in convenient time, the 
agreement is dissolved ibid- 
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4 . Where one thing is to be the con¬ 

sideration of the other, though there 
be mutual promises, performance 
must be averred Page 112 

5. As if I sell you my horse upon 
your paying me IQl. I cannot have 

*the money ivithout a delivery or ten¬ 
der of the horse, nor you my horse 
without averring payment or tender 
and refusal of the money 113 

6. So where mutuahpromises are to 

* transfer stock on payment of so 

much money 112 

7. But aliter where a time is limited 
for the performance on one part 

, 113,171,172 

8. If A. and B. come to a shop, and A. 

says to the seller, let B. have such 
and such goods, and 1 will see you 
paid, the law intends A. to be 
the buyer, and B. to act but as A*& 
servant 23,28 

, Baron de Peers. 

Baron and Feme. 

1. Action against a feme covert allow¬ 

ed g^od, her husband being alien en¬ 
emy and in France: for a divorce 
shall be intended 116 

In U'hat cases a feme covert may 
be sued quasi sole by reason of a sep¬ 
arate maintenance,J^c. n. ibid. 

* Ferne covert after separatiqfi, arid 

the husband gone abrbad, liable to 
be made a bankrupt, n. ibid. 

2. The husband held liable to the wife’s 
contract as a separate trader, iS’c. be¬ 
cause they cohabited, per HoLt 113 

S. Wife cannot charge her husband af¬ 
ter notorious separation, though by 
consent and separate allowance 

116 

4. Nof is he bound by her contracts, 
or liable even for necessaries, after 
a notorious elopement, unless he 
take her again 116, 119 

fi. But if he turns her away he gives 
her credit for necessaries wherever 

. she goes, per Holt 118 

JS/'ote respecting the liability of a 
husband to answer for necessaries 
for his wife ibid. 

And while they cohabit he shall an¬ 


swer her contracts, ^c. for by co¬ 
habiting his assent is presumed, per 
eundem Puge 118 

7. Contra where the husband express¬ 

ly dissents beforehand, by notice to 
tlie owner ot his servant, per eun¬ 
dem ibid. 

8. If she takes up materials, as silks, 
^c. and pawns them before made in¬ 
to clothes, he is not liable; fur they 
never came to his use. Con¬ 
tra if made up and worn, per Holt 

ibid, 

9. Action lies not on a promise of mar¬ 

riage, except the contract is mutual, 
for otherwise it was only nudum 
pactum 24 

JVofe respecting promises of mar¬ 
riage ibid. 

10. A contract of marriage per verba 
de prcBsenti is a marriage de facto 

437, 438 

11. And whether/>er verba depreeaen- 

ti or de futuro is cognizable in the 
spiritual court, and their sentence is 
binding 437 

12. Yet held that marriage by a mere 
layman was void, and a cohabitation 
thereupon did not entitle the man to 
administration of the woman’sgoods 

119 

13. For on his demanding a right due 

to husbands by the ecclesiastical 
law, h.e must prove himself a hus¬ 
band by the same law 120 

14. Quaere in case of such husband’s 
death, if it shall entitle the feme 
and issue to a distribution ibid. 

15. Note, the form of pleading a 
marriage is. That it was per pres- 
byterum sacris ordinibus constitut. 

ibid. 

16. Yet in debt baron* and feme nun- 
ques accouvle, ^c. is no plea, for a 
marriage OP/acto insufficient 437 

17. Nor can the spiritual court annul 

a marriage after the parties are dead, 
because they proceed pro salute 
animcB 121 

18. Yet evidence at common Jaw was 

admitted to bastardize a peer, even 
after the death of himseic and pa¬ 
rents C durum) 120,121 

19. The husband may release costs 
adjudged to the wife in the spiritui^ 
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court, unless a separation be, and 
alimony allowed "Pa^e 115 

20. He alone must bring the action 

for work done by her during co- 
vpifure, unless an express promise 
bemadetoher • 114 

Where the wife may, must, or may 
not j >in in actions on coutracts, n. 

ibid. 

21. And the advantage of such work 

shall not survive to her, but go to 
the husbapd’s executors ibid. 

22. But money earned by her liv¬ 

ing separate shall go towards her 
own maintenance 118 

23. Trover bv baron and feme, od 

dctnipmim of bolh, held naught af¬ 
ter verdMp^ for the possession and 
propers^u the wife is vested in 
the husband 114 

Where the wife may join in tro¬ 
ver or replevin, n. ibid. 

'Trespass against baron and feme 
for taking goods and converting 
ad usum ipsorom, g'ood id. d'. 

24. But trespass bv him for imprison¬ 
ment of the wife, per quod negotia 
viri infecta renMn ad damp of 
both, held well after verdict 119 

In what actions relative to the 
person of the wife she may, must, 
or may not be joined, n. ibid. 

25. For matter may be alleged in ag¬ 

gravation of damages, for ^hich no 
action will lie ibid. 

26. Husband of a feme executrix 
gives a new day to ilie testator’fe 
debtor, who then makes a new 
promise, he may bring assump¬ 
sit thereon without joining the wife 

iir 

27’. But if he dies before recovery she 
is restored to her former right, for 
the duty was not extinguished by 
the new proftiise ibid. 

28. A sci. fa. by baron and feme on 
a judgment recovereil by her while 
sole, if aftbr execution awarded, 
she dies, it survives to the husband 

116 

29. In an action against baron and 
feme he shall give bail for appear¬ 
ance both f(>r him and his wife 115 

Where tht wife being arrested, 


or taken in execution,is discharged 
or not, n. Page I IS 

feme covert obtaining credit 
quasi sole not relieved on motion 

id. ib. 

30. But where one action against the 
hu.aband only, he cannot dcclaare 
against him and his wife ibid. 

31. In an action against both for a 
battery bv the wife while life was 
in prisoiiC a ddtiaratinn cannot be 
delivered at the prison against him' 
^ U.T., but process must be ‘•ued 
against the wife,and she arrested 114 

32. The wife may justify an assault 
in defence of her husband 407,437 

S3. Husband and wife covenant to 
levy a fine of the wife’s land to tho 
use of the heirs of the body (»f the 
husband on the wife begotten, is 
void 675 

34. ./?. marries B. living a former 

wife, and receives her rents, <^'c. 
B, may have ivdeb. assump. as Jifor 
money received to her use, the 
husband having no right to receive 
it, ^c. 28 

35. A covenant before marriage to 

release the wife’s guardian after,.set 
aside in equity 158 

36. If 6aroi( and feme declare on i)i- 
deh.assnmp. to them as executors on 
a nonsuit, they shall pay costs 207 

37. A warrant, ^c. by a feme* sole, 
is revoked by her marriage after 399* 

Barretry,vldc Usury, 

Barristers at Law. 

1. If a defendant beta barrister or aL 
torney, «Sjfc. attending the court, he 
may have the veflue changed ioMid- 
dlesex from any other coujity 668 

2. Also atrial at bar is seldom denied 

to any gentleman at the bar or offi¬ 
cer 01 the court 651 

Bastard. 

1. The rule that none shall be bas- 

^ tardized after his death holds only , 
in case of baslai d eigne and mulier 
puisne (vide Baron and Feme) 

17,18,120.121 
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2. But the spiritual court cannot an¬ 
nul a marriage, or basterdize issue 
after the party’s death Page 548 

3. A child begotten after divorce a 

mensa ^ thoro only shall be taken 
to be a> bastard 123 

4- •Sliter after a voluntary separation, 
unless found that the husband had 
n*o access ibid. 

5. So if the husband be beyond sea 
during the wholiftime of her going 
with child, it is a bastard 122, 534 

6. 'Contra if he were here at all during 

that time, for then access would be 
presumed 122 

Jlny pf oof of non-access is sufficienty n. 

ibid. 

7. A bastard child is generally to be 

settled where it is born 485 

8. But if born in B. pending an ille¬ 
gal order for removing the mother 
thither, it is no settlement there 

121, 474, 532 

9.,Nor does the justice’s order for 
maintenance determine the bastard’s 
settlement 123 

10. Money may be ordered to be paid 
to the overseers for maintenance of a 
bas^tard child 122 

if. Justices may order payment of a 
sum in gross for that purpose 124 

12. Order to pay so much per week 
till it be fourteen years old, is ill 
• 121,478 

They must reside with tlu^ir mo¬ 
thers tin sei'en years (Ad, but the pa¬ 
rish ivhere they are, settled is liable, 
to an, order for mniutennnee, u. ib. 

IS. Order for the maintenance quasli- 
ed because the words of adjudica¬ 
tion were iy ttte singular number for 
the plural 122 

14. An order of fiastardy under the 
hands of more than two justices is 
good, if one ot them be of the quorum 

477 

15. From an order of bastardy»the ap¬ 

peal must be to tlie next quarter- 
sessions • 482 

yVie decision was to the next ge¬ 
neral^ sessions, and its being to a 
quarter-sessions was held insuffici¬ 
ent, unless it appeared that no ge¬ 
neral sessions intervened ; but the 
contrary has been since ruled) n. ib. 

Sa£.K£LD, Yol. 1L I 


16. Viz. To the next (quarter) sessi¬ 
ons after notice to me reputed fa- 
thty of the first order, bastards are 
settled where born Page 480, 485 
Bastards are settled where born 482 

17. On motiSn to quash an order of 

bastardy, tlie reputed father must 
be present in court 475 

18. By 28 EL c. 3. sessions must pro¬ 

ceed on the reputed father’s recog¬ 
nizance 122 

19. But by 3 Car. 1. c. tl^py may com¬ 
mit liim, <§*0 ibid. 

20. Stat. 13, 14 Car. 2.c. 12, sect. 21. 

relates to t!ie maintenance of poor 
children not bastards 123 

Bill of Exceptions, vide Trial. 

Bills of Exchange. 

1. At common law the drawer was 

not chargeable unless he had notice 
of the drawer’s non-payment in con¬ 
venient time 127 

What notice must be given, and 
how it must be alleged, n. 128 

2. And convenient time is to be guid¬ 

ed according to the usage oi tra¬ 
ders and particular circumstances of 
cases 133 

What is reasonabletime for pre¬ 
senting, n. ibid. 

S. Yet where Jl. indorses and delivers 
a bill to //. who keeps it by him long 
after ^payable, if not paid he may 
have assumpsit against .d. (vide 
infra, 19.) ^ 124 

4. And the indorsement, delivery and 

detainer is no evidence that B. ac¬ 
cepted it as so much money, un¬ 
less paid ibid. 

5. Nor shall a bill so received, go 
in discharge of a precedent debt, ex¬ 
cept made part of the contract ifeirf. 

Contra per slut. 4. <|* 5 Ann. vide note. 

G, As where A. sells goods to B. and 
agrees to fake a bill on C. in sa¬ 
tisfaction, there A. is discharged 
though it be never paid ib. vide 442 

7. A general indeb. assump. will not 
lie on a bill of exchange for,want of 
a consideration (as value received, 
^c.) _ 125 

It lies where there is a privity be¬ 
tween the parties, and a connaera- 
tion, n. ibid. 
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8. But a special itideb. as»ump. must 

be against the drawer, or a special 
action of the case on the custom of 
merchants Page 125 

9. And drawing of a bill makes a 

merchant to support the custom in 
that case 125, 445 

10. A bill payable to or hearer is 

not assignable to charge the drawer, 
contra if to or order 125 

Jt bill to bearer is assignable, n. ib- 

11. But such indorsement charges the 

indorsor. Tor the indorsement is in 
nature of a new bill ibid. 

12. Trover for a bill payable to Jl. or 
bearer, will lie against the finder, 
^c. but not against the assignee 130 

The innocent holder of a hill or 
note which has been stolen or lost 
may recover thereon, n. ibid. 

13. The words, or to his order, in a 

bill, gives authority to assign it by 
indorsement, ^c. 133 

14. And the assigning of a bill, note, 

^c. not payable to order, charges the 
indorsor, but not the drawer, vide 
pi. 11. ibid. 

15. A blank indorsement on a bill 
does not transfer the property with¬ 
out some further act 126, 130 

16. But such indorsement may be fil¬ 

led up by the indorsee so as to 
cli^e the indorsor 128 

TVhat liability arises from in¬ 
dorsing a blank check, n. ibid. 

17. And so, though the bill be purchas¬ 

ed at discount, ^*c. and so may an 
acquittance, ibid. 

18. Indorsee of part of a sum in a bill, 

cannot bring an action sans shewing 
the other part satisfied 65 

19. Jl. indorses two notes in satisfac¬ 

tion of a debt, but before receipt 
the drawer broke, ^umre if the 
indorsor could be charged {vide 
supra, 3.) 132 

20. An indorsor by custom is only lia¬ 
ble in default of the first drawer 

130, 132 

The law is otherwise, n. ibid. 

21. Yet said, the indorsor charges 

himself in the same manner as it he 
were the drawer 133 

22. See n^t is necessary to be proved 


to charge the indorsor, in an action 
by the indorsee Page 128 and notes 

23. Action lay not on a promissory 

note before the statute, and it cannot 
be laid within the custom of mer¬ 
chants, vide bis . 129 

24. On a promise (after day of payr 

ment) to paj secundum tehor. hillw. 
action lies 127, 129 

25. So acceptance after day of pay¬ 

ment is good, %nd amounts to a 
promise to pay generally 129 ' 

26. Acceptance by one, where the.bill 

is drawn on two, binds both, il it con¬ 
cerns their joint trade 126 

27. A declaration against ilic drawer 

is good sans laying an express pio- 
mise, for by the drawing it is impli¬ 
ed ^ 182 

28. In declaration on a first bill, want 

of averring the second and third not 
paid is aided after verdict 129 

It is not material on demurrer, n. 

ibid. 

29. In declaration on a foreign bill, 
drawn at two usances, the time of 
which it consists must be averred 

131 

30. In declaration on inlaniL bills 

against the drawer, a protest need 
not be set forth, nor necessary at 
common law ibid. 

On foreign bills it must be al¬ 
leged and proved ; but the want of 
alleging it is only fatal on special'^ 
demurrer, n. ibid. 

31. See the form of a bill of exchange 
between two persons only 130 

32. An assumpsit on a promissory note 

on the custom of merchants, held 
ill ^ . 24, 129 

S3. And goldsmitl|s notes are only a 
conditional payment without an ex¬ 
press consent 442 

Bonds, vide Obligations.. 

Bishops, Jlrchbishops, &c. 

1. The Archbishop has a metropoliti- 
cal jurisdiction over Bishops by the 

k common law 135 

2. Which was usurped by the Pope, 

but restored by the statutes of Henry 
the 8th ibid. 
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3. A bishop may be punished in the 
Archbishop’s court tor any offence a- 
gainstthe duty of his office Page 134 

4. A Bishop cited before the Arch¬ 
bishop in person for simony, i§’c. 

• ibid. 

5. Archbisliop or Bishop may judge 
in person or by their vicar general ib. 

6. Their courts may punish a tempo- 
raf offence, if committed in an ec- 
oicsiastical manlier, or face of the 

^ court ibid. 

7. ^ All Bishops are co-ordinate or 

pares jure divino, but not jure l\u- 
mano 135 

8. Ha that can visit can also deprive, 

(^) ibid. 

9. On issue whether a parson be de¬ 

prived, the court writes to the Bish¬ 
op 135 

10. But on issue whether a Bishop be 
deprived, it writes to Archbishop 

ibid. 

1 ]» Anciently bishopricks were dona¬ 
tive by the King, and conferred by 
investiture 136 

19. Translation of Bishops anciently 
was by postulation to the Pope 
. . 137 

13. See the manner of creating and 
translating a Bishop at this dav 

136 

14. Four things requisite to complete 

aBisliop, election, confirmation, con¬ 
secration, and installation ^ 137 

15. Note, his former preferments are 
void by his consecration and con¬ 
firmation, not by his election . 136 

16. A Bishop’s lease, if it exceed the 

statute, is void intotoa.s to the suc¬ 
cessor • * 189 

17. See the Bishop’s power to compel 

a sequestration 390, 321 

See also Jldminisirator and Pre- 
• sentations. 

Breach in Covenant, Debt, Case, See. 

1. Ji. and B. dimitutrunt imports ^ 

joint covenant as to the interest 
grantgd 137 

2. But it may be several with respect 

to subsequent acts 138 

Breach may be assigned in the 


4. 


ivords of the covenant, or words 
tnnfaitloiuit, n. Page 138 

Ii\ covenant where a plaintiff as¬ 
signs several breaches, the defend- 
ant may traverse them severallyioia. 
In covenant, breach that 3 1. for a 
year at Lady day last was arrear, 
^c. held well on general demurrer 

139 


5. Covenant not to buy or sell within 

two years, breach that diversies di- 
ebus ^ vicibus betwegn such a day 
and such a day he sold to H. and 
several others, held well after ver¬ 
dict ibid. 

6. The heir assigns a breach that the 
premises were out of repair tali die 

per 10 annns nwfe, which includ¬ 
ed his ancestor’s time, yet held well 

141 

7. Agreement to convey to H. or his 

assigns, breach that he did not con¬ 
vey to H (only) is good 139 

Agreement that A. or his assigns 
should, ^'c. Breach that A. did not 
sufficient, n. ibid. 

8. See the diversity between covenant 

to do an act, to one or assigns, and 
by one or assigns ibid. 

9. in debt and bond (except to per¬ 

form an award) where a defendant 
pleads matter of excuse that ad¬ 
mits a non-performance, the plain¬ 
tiff qyed not assign a breach in his 
replication 138 

10. And see and note the difference 

• of bonds to perform awards from all 

others, and the reason thereof ibid, 

11. Alsu in debt on bond to perform 

covenants, the replication must 
shew a certain breach ; but in ac¬ 
tion of covenant it is enough to as- 
.sign a general breach 140 

12. ,dssumpsit to deliver corn on or 
before the 5 th of January into a 
barge, to be brought by the plaintiff; 
breach, That he did not deliver 
upon the 5th of January, is good 

tbid, 

13. In a lease, if special days^of pay¬ 

ment are limited by the reidenaum, 
the rent must be computed by that, 
and not the habendum 141 

See also Condition, Covenant, 4,5, 
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Bridges, vide Highways. 

Budding, vide Houses. 

By-Laws. 

J. A franchise granted^ or corpora¬ 
tion erected, may be regulated by 
by-laws, though no such power ex¬ 
pressed in their charter 1-12 

2. Members are compellable to under¬ 
go offices, imposed by by-law, 
even in cases where they be indict¬ 
ed ' iff id. 

5. He that is represented must take 
notice of the acts of the body re¬ 
presentative ijid. 

4. A by-law, that all strangers shall 
employ city-porters, is ill 143 

5. But a by-law, that none but free¬ 

men shall be city porters, seems 
good. <2- ihid. 

6. For the freemen are represented by 

the livery-men, and bound by their 
acts and by-laws 142 

7. JsTote, AVagerof the law docs not 
lie in debt for breach of by-law 

682, 683, 684 

See also Corporations and London. 

C. 

Canon Law. A ide Laws. 

Capias Ullagatum. Vide Outlawry. 

Carrier. 

1. lie is liable in respect of his r**- 

W'ard, and not of the hundred's be¬ 
ing answerable over him 143 

2. For the hundred is made liable by 

statute, but he was so at common 
law ibid. 

5. And the being robbed does not ex¬ 
cuse him, because it may be by such 
combination and consent us cannot 
be proved ihid. 

He is answerable for loss by fire. 
n. ibid. 

4. w®. undertaking to carry goods of 

all persons indifferenlly for hire, is 
a common carrier, 249, 230* 

5. In what cases trover will lie against 

him or not, vide 655 

6. And where the master of a stage 


coach is liable for goods lost by the 
driver, vide Page 282 

Certiorari, Recordari. 

1. AV^here the certiorari to remove 

orders, the fiat only is signed by the 
judge 15C 

2. But where it is to remove indict¬ 

ments, both the writ and the fiat 
must be signed by him 'ihid. 

3. A certiorari generally lies to all 
inferior jurisdictions, as the court of 
FAy, and all franchises, 

148,149 

dVoto from the Gth edit, of Hawk. 

' ibid. 

4. So it lies to the justices of the peace 
in Wales, and counties palatine, 
and commissioners of sewers, i!^c. 

145,’ 146 

5. But not granted to the Old Bailey 
nor to any justices of gaol-delivery, 
unless for special cause 144, 150, 

151 

6. A certiorari is like a recordari, 

which removes all things pending 
at any time between the teste and 
reiorn 149 

7. And it is a supersedeas to the pro- 

reedings in fra, for the same reason 
that a liobeiis corpus is 148 

8. But for rojnoving indictments, dj*c. 

it is not to be allowed without bail; 
vide the late act * 149 

9. Nov is it to be served after the jury 

are sworn 144 

10. Nor is it a supersedeas to an exe¬ 

cution begun before the certiorari 
issued 147 

11. It ought to be to remove both the 
indictment and conviction, where 
the defendant is convicted 150 

12. But it is not proper after convic¬ 
tion, unless where error lies not, or 
a fine is to be set in B. Jt. 149 

13. It lies on a judgment given by the 

censbrs of the college of physicians 
for mal practice, because error does 
not lie '* 144 

14. But a certiorari to remove a con¬ 
viction of recusancy was denied 145 

15. Exceptions are usually taken to 
orders of sewers removed by certi¬ 
orari before they are filed ibid. 
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16. Jy<jte ; The whole body of com¬ 

missioners of sewers were laid by 
the heels for refusing to obey a 
certiorari Page 105 

17. Where it issued to remove a con- 
viction.of deer-stealing, the return 
was quashed, being imperfect 146 

18. On removal of a conviction for not 

pliying the duty on cider, the return 
in *En"liah was allowed 149 

19. After certiorari to remove inqui¬ 
sition of forcible detainer, the jus¬ 
tices cannot award restitution 151 

20. A certiorari to remove an indict¬ 

ment against ^9. will not remove one 
against Jt. and li. 14G 

21. So if two remove all nrdersagainst 

and B. omitting (or either of 
them) it will not remove an order 
against A. only 151 

22. So if to remove an order touching 

foreis^n saii, where the order is 
touching salt, omitting foreign, it 
js not removed 145 

2.'?. Also the name of the parish in the 
writ and that in the order removed 
must appear to be the same 252 

24. For there ought to be no variance 

between the writ and the order re- 
*moWd 145, 146, 151 

25. Also the order itself must be re¬ 
turned in hcec verba, and not with 
cujus quidem tenor sequitor, ^c. 147, 

493 

26. And the return must be made by 

the justices (to whomdthe wrft is di¬ 
rected) and not by the clerk of the 
peace ^ 470 

27. JS'ote ; Orders of justices are not 

to be removed before the time of ap¬ 
peal espirejl • 147 

See also Error, Habeas Corpus, and 
Sessions. 

Challenge. • 

1. On a challenge to a juror for favour, 

two of the jury were sworn as triers. 
See tiieir oath 1.52 

2. Where two persons are sheriff’s, 
and one is challenged, the venire 
shall be directed to the other ibid. 


3. So where two coroners are, if one 
be challenged the other must act 

Page 152 

4. A juror may be challenged in cri¬ 
minal'cases, if one of tliose that 
found the bill of indictment 

153, 634 

5. So if the prisoner can prove by 

others that ne said he was guilty or 
would be hanged, 153 

6. So a juror may on a voire dire be 

asked whether he hath any interest 
in the cause, * ibid, 

7. And in a civil cause, whether he has 

given his opinion beforehand upon 
the right, ^c. ibid. 

8. But he cannot be examined to any 

matter criminal or infamous to him¬ 
self in order to a challenge ibid. 

0. It is a good challenge to a juror, 
that he hath been a juror before in 
the same cause 648 

Chancery. 

1. In equity, land agreed to be sold 

shall go as money; and money 
agreed to be laid out in land, as 
land 154 

2. Land settled in trust to pay debts 

is discharged as soon as the money 
is raised, though misapplied by the 
trustees 153 

3. Where lauds are devised to pay 

debts, even debts barred by sta¬ 
tute 'of limitations shall be paid 
therewith 154 

4. For they remain debts in equity, 

and the statute has not extinguish¬ 
ed the duty though it takes it away 
the remedy at law 154 

Subsequent cases in which this 
subject has been discussed. A de¬ 
vise to pay debts held to include one 
contracted during infancy, the sta¬ 
tute of limitations iiaving attached 
in a petitioning creditor’s debt, no 
bar to an action by assignees of a 
bankrupt, n. ibid. 

5. A trustee buying in debts for less 

than is due, shairnot be allowed for 
the whole; aliter of one ‘purchas¬ 
ing in his own right ibid. 

6. A term created for a special pur¬ 
pose, after that is determined, is 
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attendant on the inheritance F. 154 

7. Remainder of a term Ttmited to 
daughters after a limitation in tail, 
if the estate>tail was contingent and 
never took effect, the daughiers shall 
take, otherwise not {bide note) 

156, 157 

8. A term limited in remainder after 

the father’s death in trust for rais¬ 
ing daughters portions at age or 
marriage ; When either happens, 
the portions are to be raised in the 
father’s lifetime 159 

9. So where limited to take effect in 
case the father dies without issue- 
male bj his then wife, and she dies 
without such issue in his lifetime, 
the portions are to be then raised 

ibid. 

The inclination of the courts is 
against raising portions in the fa¬ 
ther's lifetime—Cases to that pur¬ 
pose, 11. ibid. 

10. But in no case shall the portions 

be raised before the contingency on 
which it is founded 160 

11. A bond given to refund part of 

the portion without the father’s (hus¬ 
band’s) privity is void 156 

Treaties infringing the public 
treaty of marriage are void, n. ibid. 

12. So a covenant before marriage to 

release the wife’s guardian of all 
mesne profits within two days af¬ 
ter set aside 158 

Grants and releases to guardians, 
^e. set aside, n. ibid. 

13. Lands were devised to J. S. pay¬ 
ing the heir 20,000 1. within twenty- 

ears by 1000 f. per annum. The 

eir entered for nonpayment as a 
forfeiture, and the devisee relieved 

156 

14. For wherever equity can give sa¬ 
tisfaction for*breach of a condition, 
they can relieve against a forfeiture 

ibid, 

15. And that forevery 1000/. not paid, 

the heir Of legatee shall have interest 
from the time it was payable ibid. 

16. And no deduction for any taxes, 

because it is not to issue or arise out 
of the lands, but 1000/. per annum is 
given as a snm in gt^ss 156 


17. A legacy is generally to be taken 

as a free gift, and not as a payment 
of a debt Fagel55, 50S 

18. A legacy to a creditor greater or 
less than his debt, how to be taken ib, 

19. Payment of interest to a«scrivener 

on a mortgage is good, if he has the 
bond or mortgage-deed 157 

20. And so is payment of the princi¬ 

pal on a bond, if he deliver up the 
bond ' ibid. 

21. But it is otherwise of a mortgage, 

for there he has authority only to 
receive the interest ibid. 

22. And if the mortgagee agree it is 
good during his Tile, though the 
scrivener has neither bond nor deed 

ibid. 

23. And so it is after his death if the 

executor agrees either expressly or 
by implication ibid. 

24. A mortgage does not revoke a will 

in toto, kmt severs the joint-tenancy 
of the trust of a term 1,58 

25. That a joint-tenancy is an odious 

thing in equity ibid. 

26. Merchants goods in the hands of 

a factor not liable to debts of a supe¬ 
rior nature . IGO 

Goods in the hands of a person 
as an executor-trustee. &c., are not 
affected by his bankruptcy or an e.v- 
eeution against him, n. ibid. 

JVor money, ickere it can bA spe¬ 
cific,ally distinguished, id. ibid. 

27. Otherwise of money in the factor’s 

hands 161 

28. Executor must pay debts of a 
higher nature after a decree quod 
computet, not after a final 507 

29. Injunction against pulling down 
a castle granteti against tenant for 
life dispunishable for waste 161 

30. Bill there to foreclose a mortgage 
admitted, though the lands lay out 
of the jurisdiction of the Court 404 

31. JVon performance of a condition 

precedent to the taking of an estate 
not relievable there; aliter if for¬ 
feited 231, 232 

32. Chancery agitinpersfinam, though 
lands be extra jurisdictionem 404 

See also Charitable Uses, Ihvises, 
Mortgages, Trusts, &c. 
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Chaplain. 

1. The King’s chaplain extraordinary 

not capable of a plurality within 21 
JL 8. c. 13,14 Fage IGI 

2. A dispensation is not necessary 
where the king presents his chap¬ 
lain to a second benefice ibid. 

3. A chaplain extraordinary has no 
waking time, Ji'c. but only his name 
entered in the b«ok of chaplains 

• 162 

4. A chaplain witliin 21 //. 8. must be 

retained under seal, ibid. 

And see Faraan, Vicar and Curate. 

Charitable Uses, &c. 

1. Toa bill for charitable uses all the 

tertenants need not be made par¬ 
ties 163 

2. Devise of lands to charitable uses 

not in writing, or not having three 
witnesses, is void ibid. 

5. And the statute 43 EL, w’hich fa¬ 

voured appointment to charities, is 
repealed pro tanto by the statute of 
frauds ibid. 

4. Devise to superstitious uses is void, 

but neither the king nor the heir 
shall have it ibid. 

5. But the king may apply it to a pro¬ 
per use, i. e. as a charitable devise 

" ibid. 

* Devise to charitable uses void, n. 

• ibid. 

6. No averment can be admitted of a 

superstitious use by the statute of 
frauds 162 

7. But devises in^trust for supersti¬ 
tious uses are? discoverable by infor¬ 
mations in the Exchequer ibid. 

8. The statute of frauds did not bind 

the kin^ as to appointment of super- 
Btitio.us uses, <5^c. 162, 163 

Qu. per Lord Hardwicke, n.^ibid. 

Churches, Chapels, Churchwardens, 

&c. • 

One thsKt only occupies lands in a 
parish is taxable in a rate for bells, 

f ’c. 164 

nhabitants of a chapel ry are liable 


to repairs of the mother church, un¬ 
less exempt by custom Page 164, 

165 

3. Miter where it is a late erection in 

ease afid favour of those of the cha- 
pelry * 165 

4. By the com mon law the parishioners 

arc to repair the church, but by 
canon law the parson 164 

5. The parishioners are bound to re¬ 
pair the church, but the chancel is 
to be by the parson , ibid. 

6. But in London the parishioners re¬ 
pair both church and chancel, though 
the freehold is in the parson l65 

7. Church rates are to be assessed by 
the parishioners, and not by the 
churchwardens {vide Faresi. 69.) 

ibid. 

8. Union of churches was at common 
law, i. e. by concurrence of the par¬ 
son, patron, and ordinary ibid. 

9. But union of parishes is by statute. 
Ftdestat. 22 Car. 2.c. 11. ^c. ibid. 

10. By union of churches the ancient 
church or rectory, and the incum¬ 
bency, seem to be extinct ibid: 

11. Entire neglect of going to church 
is punishable in the Spiritual Court 

166 

12. But quaere if one is suable there 

for not going to his own parish- 
church ibid. 

13. Retuyi to a mandamus for swear¬ 

ing in a churcli warden being insuffi¬ 
cient, a peremptory mandamus was 
granted ibid. 

14. Parishioners cannot prescribe to 

dispose of pews exclusive of the or¬ 
dinary 167 

JVbte contra ibid. 

Church of England, Religion, Dis¬ 
senters, &c. 

1. On information for refusing to take 

on him the office of sherill^ adjudged, 
dissenters are not exempted by the 
toleration from doing what is neces¬ 
sary to qualify themselves for pub¬ 
lic offices • 167 

2. Ergo not exempted from taking the 

oaths and sacraments according to 
13 Car. 2. ^c. 167 

3. For the king has an interest in the 
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persons of his subjects, and a ri^ht 
to demand their service 1G8 

4. And none can be exempted from 

the office of sheriil’unless by statute 
or by charter , * ibid. 

A dissenter not having taken the 
sacrament is not compellable to un¬ 
dertake the office of sheriff, n. ibid. 

5. Tiie toleration act is a private sta¬ 
tute, and not taken notice of by the 
Court unless pleaded ibid. & 674 

Declared by statute to be a public 
act, n. 168 

6. A license to a dissenting minister 

inrolled in one county does not ex¬ 
tend to another 572, 673 

Clerks of Assize, the Peace, &c. vide 
Offices. 

Collation and Lapse, vide Advowson, 

Bishops, Presentation, &c. 

Commission, vide Authority. 

Commitment, vide Attachment and 
Habeas Corpus. 

Common. 

1. A farmer is to be taxed for com¬ 

mon appendant in the paiish witete 
the farm lies 163 

2. One may prescribe for common ap¬ 
pendant to his cottage ibid. 

3. How a copyholder shall make title 

to common within or without the 
manor 170 

4. Where it is out of the manor, 

though he in franchise his copyhold 
the common remains 171 

5. But wher&i within the manor, it be¬ 

longs to his estate, and infranchise- 
ment extinguishes the common 
(Q.) 171, 366 

Common Recovery, vide Recovery. 

Comrhon Informer, vide Indictment^, 

&c. 

Computation, vide Age, Day, and 
Term Time, 


Condition. 


1. A condition made impossible by 
the act of God cannot be broken 

jyge 170 

2. See the nature and ellect of a condi¬ 
tion precedent 171,231 

3. An agreement that A. shall do, and 

for the doing B. shall pay, the latter 
is a condition precedent ibid. 

The general nature of covenants, 
as being independent conditions pre¬ 
cedent, or mutual, n. 171 

4. But where a time is fixed for the 

payment, it will vary the construc¬ 
tion li‘3, 171 

5. A release of all demands will not 

release a promise unbroken, or a 
future act 171 

0. A condition is to be construed as 
an agreement according to the in¬ 
tent of the parties 113,171,172 

7. Where a condition is underwritten 

or endorsed, if it be void the obliga¬ 
tion remains single 172 

8. But where it is incorporated, and 
made one with the lien itself, if it 
be impossible the whole is void 

ibid. 

9. Condition to exhibit an inventory 

into the Spiritual Court before such 
a day, the defendant in excuse must 
not only plead that no Court was 
held, but also that he was there 
ready • ibid 

10. Where a condition is precedent to 

the taking of an estate, itcw-perfor- 
mance uifiers from a forfeiture 
thereof in equity 231, 232 

See also Obligation. 

Confession. 

1. A verdict for the plaintifTsct aside, 

and judgment entered by confession 
on,the matter of the plea 173 

2. After a frivolous plea judgment may 

be entered as by confession, aliter 
if only mispleaded ibid. 

Confirmation. • 

A new charter may be used as a new 
grants or a confirmation 168 
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Conquest vide Law. 

Consent, vide Jigreement. 

Consideration, vide Jlssumpsit, and 
p. 422. 

' Conspiracy. 

• 

1. A conspiracy, though nothing done 
in pursuance of it. is an offence, and 

, that whetfier it be to charge one 
with an offence temporal or .spiritual 

Vage 174 

S. And the bare meeting and consult¬ 
ing to charge falsely an innocent 
person is indictable ibid. 

3. And in the indictment it need not 

be averred that the party is inno¬ 
cent, for to charge falsely is tanta¬ 
mount ibid. 

^ot necessary to state falsely, n. ib. 

4. The venue therein mu.st be where 

the conspiracy was, and not where 
put in execution ibid. 

5. And confederacies, ^c. are one of 
the articles to be inquired in the 
commission of oyer and terminer 

ibid. 

, • 

Constable and Marshal, vide Marshal. 

Constables. 

1 The High Constable was an officer 
at common law before the stat. of 
t Winton, as well as the petty con- 
StH^e 175, 581 

2. AnTc^e officers to thejusti<ies of 
peace as the sheriff is to tlie Court 

oni.it.cq.) ibid. 

5. Both high apd "petty constables are 
removalde, and the justices in ses¬ 
sions are the best judges of that 
mattei; 150 

4. A constable chosen at the leet is 
bouhd to serve under a penalty 175 

5. But such penalty cannot be dis¬ 
trained for, sans express custom ib. 

6. Regularly he is to pe chosen in the 

leet or turn, but may be in* a cor¬ 
poration by custom 502 

*7. Sessions of the peace may appoint 
a constable ibid. 

8. The constable of .4. takes an oath 
Salkeld, Vol. TI. 62 


(on sale of a distress) in B, and 
held well Poge 247 

9. If a warrant be directed to a con¬ 

stable by his name, he may execute 
it out bt his precinct 176 

qu. TVhither it be necessary that 
the direction should be by name ib. 

10. He is indictable for neglecting 

his duty required either by com¬ 
mon law or statute 380 

Construction of Words, &c. vide JJar- 
position. • 

Consultation, vide Prohibition. 

Contempt vide Attachment, page 429. 

Contracts, vide Agreement, Bargain 
and Sale, Breach, &c. 

Continuance and Discontinuance. 

1. A wrong conclusion of prayer of 

judgment in a replication makes a 
discontinuance 177 

2. If a plea to the whole answers but 
to part, the whole plea is naught, 
and the plaintiff may demur ibid. 

3. But if a plea to part answers only 

to part, it is a discontinuance, and 
the plaintiff must take judgment for 
the rest 94, 177 

4. And where the plea is only to 

part, if the plaintiff do not take 
judgment for the rest, it makes a 
discontinuance 180 

5. See where issue is joined to part, 
and demurrer to the residue, after 
divers continuances a discuntinu- 

* ance recorded ibid. 

6. The plaintiff cannot discontinue 

after a rule for judgment for the 
defendant 179 

On motion for judgement as in 
case of a nonsuit, n. ibid. 

7. Yet a discontinuance may be by 
leave of the Court after a special 
verdict, not after geaeral 178 

JV*of allowed in a hard action, or 
to let in contradictory proofs, n. ib. 

8. Statute 32 H. 8. c. 30. extends to 

all discontinuances, as well of Court 
as process, both in inferior and su¬ 
perior Courts ’ 177 

9. Continuances are not entered in B. 

B. till the plea roil is made up 
{vide 420.) 179 
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10. Outlawry of the plaintiff between 

action brought and plea "pleaded, 
need not be pleaded pius darrein 
continuance Page 178 

11. The plea joiMS darrein continu¬ 
ance is a waiver of the plea in bar 

ibid, 

12. A venire returnable 23 October, 

and the distringas tested the 24tb, 
is a discontinuance 51 

13. If a defendant makes a discon¬ 

tinuance by liis demurrer, the plain¬ 
tiff may either take judgment or 
join in demurrer 4 

14. A demurrer in bar to a plea in 
abatement makes a discontinuance 

194,218 

15. So does a demurrer to a demurrer 

(Q.) 219 

16. Several bars may be pleaded to 
several parcels of a debt on bond 

180 

17. Of discontinuances in replevin, 
vide 3, 93, 94. 

What may be laid with a contimiando 
vide and Trespass. 

See also ^Amendment, Departure, Jeo¬ 
fails, Fleas, &c. 

Convictions. 

1. A summons is necessary in all sum¬ 
mary convictions 181 

2. Where the time therein is impos¬ 
sible it is no summons , ibid. 

^Appearance cures all defects in the 
summons, n. ibid. 

3. In convictions on 43 El. for cut¬ 
ting trees in the nighf, their na¬ 
ture and number must be shewn 

ibid. 

4. A plea of title to such conviction 

shall not be received, per 3 contra 
Holt, and St. John’s case, 5 Co. de¬ 
nied 182 

5. On conviction of decr-stealing eacii 
offender forfeits SOI. the statute be- 

respectively forfeit ibid. 

The question in all cases is. Whe¬ 
ther the offence can be severed ? n. ib. 

6. In convictions before justices what 
appears upon evidence will not 
supply a defect in the charge 385, 

686 

7. It is the conviction of a crime, and 


not the punishment, that makes the 
infamy Page 689, 690 

8. On conviction of forcible detainer 
the defendant refused to be bailed 

lOG 

See also Indictments. 

Conuzance of Fleas. 

1. See the manner of demanding co- 

riuzance of ple^s, and the method 
of entry thereof 148, 183 

2. An immemorial usage ought tQ.be 

shewn, and then an allowance in 
D. It. or Eyre 184 

3. And the record of such allowance 

must be produced ibid. 

4. In ejectment for lands in the Isle 

of Ely, after non ctup. pleaded, a 
suggestion of conuzance was enter¬ 
ed on the roll without any nient 
dedire or confession of the other 
party, yet held well 183 

See also Courts inferior, FranchLes, 

Ike. 

Coparceners, vide Joint-tenants. 

Copyholds and Copyholders. 

1. A writ of right lies not of copyhold 

lands 186 

2. Steward of a copyhold manor may 
take surrenders out of the manor 

184 

Custom contra void, n. ibid. 

3. Surrenderee of a copyhold is with¬ 

in the equity of the statute •'V' H. 8. 
c. 3. 185 

4. An admittance relates to a surren¬ 

der, and the surrenderee’s title be¬ 
gins from thence ibid. 

5. Equity ought only to supply a sur¬ 

render against the heir in favour of 
a son or daughter, ij'c. 187 

In U'hat cases the defect of, a sur¬ 
render will be supplied, n. ibid. 

6. Causes of forfeiture of copyhold 
lands do not descend to the heir 

. 186 

7. Tenant for years makes a feoff¬ 

ment, it is a forfeiture ; not so 
where he makes a lease tor a longer 
terra 187 

8. Copyhold lands arc parcel, manerii. 
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freehold lands are held ut de inane, 
rio. JVota. Page 186 

9. Custom in a manor to grant lands 
by copy to two or tliree for their 
lives, habend successive, <§*c.a grant 
to wS. habend, to him for Ihe lives of 

, ,9. It. and C. is warranted by the 
custom 188 

10. If a copyhold tenaat pur auter 

vi» die, the lord sljall enter, and 
there is no occupifucy ibid. 

•11. For occupancy is only to supply 
a freehold 189 

12. Also rent to Jt. pur auter vie 

ceases by JPs, death ibid. 

13. Tjje act of a copyholder cannot 

alter his estate in prejudice of the 
lord ibid. 

14. Copyholds are included within 

an' exception of demean^ of the 
manor 573 

Coroner. 

1. Where there is but one sheriff, and 
he challenged for favor, the venire, 
4fc. must go to the coroners 152 

2. ilut if two sheriffs are, and but 

one only challenged, it must issue 
to the other sheriff' ibid. 

So if two coroners arc, and one is 
challenged, the other must act ibid. 

4. If^ coroner’s intpiest be quashed, 
he must make a new one, sitiier in- 

V corporis • 190 

5. ^4 if a melius inquirendum be on 
a rmtS*9e gessit of the coroner* the 
inquiry must be before the sheriff, 
or commissioners upon affidavits; 
for none bqt five coroner can in¬ 
quire super visum corporis ibid. 

6. He may cause tfie body to be dug 

up soon after the burial, but not a 
long time after 377 

7. Sed a coroner’s inquest quashed 
because the wound not set‘forth, 
nor that the party died of it ibid. 

See also Indictments. • 

• Corporation. 

1. Elections, &c. to be made origin¬ 
ally by the body at large, may by 


usage and by-laws be restrained to 
a select number Page 190 

Al^o the election may be in one 
body, and approbation in another 

2. The surre*nder of a charter of in¬ 

corporation is void without inroll- 
ment 191 

3. Where members under a good old 
charter join with members under a 
new bad one, their acts are void 

, ibid. 

4. A corporation must have a name 
either expressed in the grant or im¬ 
plied in the nature of the thing ibid. 

5. They may do an act upon record 

without their common seal, but not 
in pais 192 

6. At common law no officer was 

bounil to sign a return ibid. 

7. They may make a fraternity, and 

also by-laws to bind strangers, for 
public convenience ibid. 

8. See the diff'erence between a cor¬ 
poration and a fraternity 193 

9. They may sue by their name of in¬ 
corporation, notwithstanding an ex¬ 
press power to sue by another 434, 

451 

10. A corporation aggregate may ap¬ 

point a bailiif to distrain, «§*c. witn- 
out deed *191, 467 

See also By-Laws, Customs, Fran¬ 
chised, London, and Mandamus. 

• Costs. 

1. Full costs are allowed in trespass 

where done clamando titulum, or 
tlie freehold be in question 193 

2. The king pays the cost for amend¬ 
ments, but not for going on to trial 

ibid. 

3. But where there is t prosecutor he 

shall pay it in both cases ibid. 

4. No costs are allowed on demurrers 

to pleas in abatement to either plain¬ 
tiff or defendant 194 

5. Information against three, apd one 
only acquitted, he shall not have 
costs on 4, 5 W. & M. c. 18. ibid. 

6. Costs taxed upon a certiorari, are 
to be only the costs in JS. R. 55 



THE TABLE. 


f. Prosecutor cannot move to aggra¬ 
vate the fine after his an:cepting 
costs Fa^e 55 

8. See an e«osition of the rule for 

putting off trial upon payment of 
costs 11 

9. JVote; Issuesare never estreated by 

special rule, unless in extraordina¬ 
ry cases 55 

10. See exemplary issues ordered to 

be returned against the E. I. Com¬ 
pany , 191 

See also DamageSf and Fines and 
Amerciaments. 

Cottages and Inmates. 

1. See the description of a cottage, 

curtilage, messuage, 169 

2. And that ihesiai. De Extent a Ma- 
fterii says a cottage contains a cur¬ 
tilage, 

3. The ordinanre de terris mensuran- 

dis is an act of parliament 195 

Covenant. 


taxes and assessments whatsoever ; 
exempt from subsequent land taXt 
n. Page 198 

The last case from a tax for clean¬ 
ing streets id. 

8. Grantee of a rent-charge cannot 

bring covenant against assignee of 
the same land ibid. 

9. Diversity where a covenant is a* 

voided by subsequent statute,” and 
where not ibid. ^ 

10. Where a conveyance of his land is ‘ 
void, so as no estate passes, all de¬ 
pendant covenants are void also 

199 

11. Aliterot independant cov'jnants 

ibid. 

12 That a covenant to repair runs 
with the lands, and the rc;pson 
thereof, vide 317 

13. ^^■hat woi'ds will make a cove¬ 
nant joint or several 393 

14. See the case of a mortgagee’s co¬ 

venanting that the mortgagor sliall 
quietly enjoy till default of pay¬ 
ment, &c. 245 

See also Assignment and Breach. 


1. A. lets a house excepting two Counties Palatine, vide Pulatine 
rooms, and is disturbed therein, co- Counties. 


venant lies not 19G 

2. AliterK excepting a passage there¬ 
to, and he be disturbed in that ibid. 

S. Where a bond or covenant to in¬ 
demnify is made before the first 
condition, it is forfeited by the 
breach 197 

4. Aliter if given afterwards, or to 
indemnify against a single bill ibid. 

5. Assignee is not liable to a breach 
incurred before assignment 199 

6. Though covenant may be brought 
on a deed-poll, yet none can bring 
it unless named in the deed 197 

7. Covenant to discharge from taxes 

tends only to subsequent taxes of 
the same nature, not of different 
natures 198 

“ Free from deduction or abate¬ 
ment for any taxes imposed or to be 
imposed^ parliamentary or othe-f- 
wise f* or without any deduct ion ^ 
defalcation^ or abatement in any re¬ 
spect whatsoever f or free from all 


<j 

Courts, and hferior Jurisdictions*- 

1 Power to examine, hear, ani,l pu¬ 
nish, is a judicial power 200 

2. A court that has power to fine or 
imprison is a court of record i&. 

3. All misdemeanors of judici'. offi¬ 
cers arc .:ontcmpts of B. It. 201 

4. See the procceoings and process of 

inferior courts, ano of punishing ju¬ 
rors there ibid. 

5. See an attachment against a judge 

of a corporation court for granting 
a new trial 201, 650 

6. In a presentment in a court-leet, 
it is not necessary to shew how nor 
5 'Mo Jure the court is held 200 

7. Where the jurisdiction of a court 

is limited in things, and they hold 
plea of other matters, all is void 

■ 202 

8. Aliter where limited to persons. 

For there if the defendant o^oes not 
plead to it, he is estopped SOI 
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9. So where a matter is averred to be 
within the jurisdiction, if the de¬ 
fendant does not plead to the juris¬ 
diction he is estopped Page 202 

10. An officer executing process of in¬ 

ferior courts is justified though the 
cause be out of the jurisdiction, ex¬ 
cept it appears to be so 201 

*Plea that it arose out of the ju¬ 
risdiction is bad, n. ibid. 

11. A judgment of* a superior court 
• is only voidable, but of an inferior 

court if they exceed it is void 674 

12. No new trial in inferior courts 

650 

See also Jurisdiction, Marshal, Uni¬ 
versities. 

• Customs. 

1. A custom though apparently sub¬ 

sequent to another may be also laid 
time out of mind ; for customs are 
hot coeval 293 

2. A custom that none shall trade in 
a town besides persons free of the 
guilda mercatoriam there, If 
good in any except London 203 
• Such a custom is good ; hut a by¬ 
law without a custom void, n. ibid. 

3. See the difference as to such a cus¬ 

tom between London and other ci- 
tio# 204 

4. Anciently the king’s grant to have 
. , guildam mercatoriaiy, maele the 

"^^wn a corporation ibid. 

5. TiVlInactio n ough t to have been 
brought by ttie ^Id orTiorporktion 

ibid. 

6. See the diffesence between gene¬ 
ral custom^ whereof the law takes 
notice, and special customs which 
must be pleaded, vide 184, 243 

7. For customs of copyhold manors, 
vide copyhold. 

See also By-Laws, Corporationt Lon¬ 
don, and Unipersities. 

Gustos Rotulorumt vide Offices, Ikc. 


D. 

Damages. 

m ® 

1. STATUTES that give costs are to 

be taken sttictly Page 205 

2. By ZfV.^M. ss. l.r. 5. The plain¬ 

tiff shall recover treble costs as well 
as treble damages ibid. 

3. Where a statute gives a penalty to 
the party grieved he shall have 
costs; contra if to the informer 206 

4. In case for slander *with special 

damage, the plaintiff shall have full 
costs: though the damages under 
40 s. ibid, 

5. The court are bound by the clause 

in 21 Jac. c. 16. for increasing costs, 
but the jury not 207 

6. In trespass for taking, driving, and 

wounding his sheep, the plaintiff 
shall have full costs 208 

7. See the construction of 22, 23 Car. 

2. c. 9. of certifying for costs (and 
note) 206, 208 

8. Upon a recognizance of bail no 

damages can be given occasione dila- 
tionis executionis 208 

9. Husband and wife declare upon an 
indeb. assump. to them as execu¬ 
tors, on nonsuit they shall pay costs 

207 

Where an executor could sue in 
jure proprio, he is not exempted 
from costs, n. id. 

J\rot liable in trover ; 1st count. 

• Trover and conversion in the testa¬ 
tor's life. 2d, Trover in his life, 
c on version after. 3d, Both after \d. 

10. Upon a nonsuit in replevin for a 
distress for poor’s rate, if the jury 
omit to enquire of damages, it may 
be supplied by writ afterwards 205 

11. Trespass for entering an house 

and assaulting, 4'c. ihe assault, ^c. 
may be laid by way of aggravation 
of damages 642 

See also Costs. 

Day, Date, and Delivery. 

1. The day of the delivery of a deed 
is the day of the date, though there 
is no date set forth 76 
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2. If a deed bear date one day, and 
be delivered another, it was really 
dated when delivered Page 76 

3. But as to the clause g'eren dAt. 

it seems otherwise, and dilfers from 
a duta or cujus dat. ' ^c. ibid. Et 
vide p. 463 

4. If an award be pleaded without 

date, it must be computed from the 
delivery 76 

5. An impossible date is no date, and 

a plaintiff must declare of the time 
of making, ^c. 463 

6. A lease to commence a duta in¬ 

cludes the day of the date, per 3 
contra Treby 413 

7. A deed dated in figures without 

anno Domini, 4*c. good, <^c. 658 

8. Lessor dying on the day the rent 

became payable (t. e. before sunset) 
it shall go to the heir, not the execu¬ 
tor 57 

9. Lisuranccof life for a year, 

*0. dies on the last day thereof, the 
insurer is liable 625 

See also Jige and Term-time, ^c. 

Debt. 

1 . Debt lies for sheriff’s fees of exe¬ 
cuting an elegit 209 

2. It lies in the .Marshalsen on a judg¬ 
ment had in B. B. ibid. 

3. In debt for rent on a lease at will 
occupation must be shewn ibid. 

4. In all cases where debt lies an in¬ 

debitatus assumpsit will lie, sed mfn 
e. contra 23 

5. Where the same hand is to receive 

that ought to pay, it is an extinguish¬ 
ment of the debt, vide 305 9. 

Deceit. 

1 . It lies on w’^rranty of a horse to be 
sound that wants an eye, 210 

2. Where the seller has the possession 
of chattels, the bare affirming them 
to be his makes a w'arranty ibid. 

3. wl^re he has not possessiop, 

for there, is room to question his 
title, and careflt emptor 211 

'This opinion denied, n. ibid. 

4« But such affirmance is no warranty 


in sale of lands, whether the seller 
be in or out of possession Page 211 

5. Deceit lies for affirming to a pur- 

chasor liuit the rent is more than it 
is ibid. 

6. Deceit for a fine levied qf ancient 
demesne lies against the lieirs yf 
the conuzor and conu/.ee after five 
years, because it was merely Void 

210 

Declaration, p. 22. 

1. See the diversity between charging 

a prisoner with the decl.iiiiLion in 
term-time and in the vacafi.ni (vide 
note) 213, 214 

2. In case for maliciously holding to 

bail, the de'''.ui','il.lon is to recite the 
sum due and ilic process specially, 
A;c. 15 

3. Iti consideration inde super se as¬ 
sumpsit, not saying the defendant 
assumpsit, held well after vcrdicta20 

4. Mistakes in a declaration cannot be 

taken advantage of on a plea in 
abatement 212 

5. In riarr. by administrator, wantwf 
alleging by whom committcikciircd 
by pleading non pst factum 37 

6. On administration granted during 

the absence of J. S. the nar'r. must 
aver that J. S. i.s absent 42 

7. Declaration for keeping a bul fused 
to i,pn at men, is naught after ver¬ 
dict, without sciens or scienter ^ 

8. On the statute of hue and cj-w-/the 

doclarati.vu rv-rVorth the 

oath to be taken before a justice of 
peace of the hundred 614 

Declaration concluded contra for- 
mam, statuti w^ll, though some of 
the matters are not within the sta¬ 
tute *■ 212 

10. Two counts in a narr. for things 
of the same kind not averred to be 
diffc'rent, well after verdict 213 

11. What declarations are cured by 
verdjet, vide •Verdicts, and 364 

12. Declarations in quare impedit up¬ 
on agreement by indenture between 
joint-tenants to present by turns 43 

13. Declarations on bills of exchange, 

vide 128, 131 
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14. How to declare on a bond dated before, and the second after issue 


beyond sea Pir,^e 660 

15. See the difference of declaring on 
words spoken and words written 

661 

16. How to declare in indeb. assump. 

for a negro sold 666 

17. How to declare in trespass vi <V 

arinis, vide 656 

18. A*declaration in ejectment must 
shew the quantitj'of each sort of 

“ land 254 

19. -Where the count shall abate for 

repugnancy 213 

30. See a <leclaration on copyhold 
land^not said ad voluntatem domini 
held well after verdict 364 

See also Recognizances, 1 and 2. 

Deeds and Charters. 

1. Where a deed runs in the first 
rson, signing and sealing makes 
a party though not named therein 

214 

2. Where one is bound by deed to do 

an act, of which he is to give notice, 
though the notice is dispensed with 
by becoming impossible, yet the act 
must be done ibid. 

3. Upon non est factum found against 
a deed it may be kept in court, 
alif^r if on a collateral issue 215 

i-4- Where the deed or writing is only 
'jljroduced as evidence,*and the ac- 
tiKn not founded on it, the defend¬ 
ant riirmmt Unyfii ii ' op3' ^ iltid. 

5. An obligation delivered by Ji. to 
C. to the use of B. is a deed till B. 
refuses , * 301 

Sec also Obligations, Oyer, and Re- 
. leases. 

Deey-stealing, vide Convictions,In¬ 
dictments, and Principalf 

Default. m 

■ ,1. Wher* a defendant makes default 
at nisi prius, no judgment can be 
given for him, nor repleader a- 
warded 216 

Fn personal actions the first default 


joined i.< peremptory Page 216 

3. Where upon default after issue 

joined the inquest shall be taken 
by def&ult, ^and where judgment 
may be given ibid, and 217 

4. But in appeal of rape, if after issue 

joined the defendant makes default 
there shall be neither 217 

5. Default may be waived in real ac¬ 
tions, not in personal ibid. 

6. The day of ni'-i prints not being 
the same with the same day in bank, 
a detault at nisi prius cannot be 
waived at the day in bank ibid. 

Defeasance, vide Releases. 

Defence. 

A plea without defence may be re¬ 
fused, but is made good by acceptance 

217 

See also Pleas, &c. 
Demurrer. 

1. Demurrer to a declaration in tro¬ 
ver de duobus fulcris, <^c. plaintiff, 
may release damages as to that 218 

2. Demurrer in bar to a plea in 
abatement is a discontinuance 218, 

220, vide 95, 94 

3. But i^ue being joined on another 
promise, the demurrer was stayed 
and may be cured by verdict 218 

4. * Demurrer to a demurrer makes a 

discontinuance (sed. 219 

5. A demurrer for duplicity must 

shew wherein ibid. 

G. A demurrer may be to part and 
issue to the other part 218,219 

7. No demurrer can be in abatement, 

and if there be, the Court will give 
final judgment • 220 

8. If a defendant makes a discontinu¬ 

ance by his demurrer, the plaintift* 
may either take judgment or join 
in demurrer 4 

9. See judgments on demurrers 402, 

403 

See also Estoppel, Pleas, &c. 
Denizens, vide Miens. 
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Deodands. 

1. Where several things move ad mor¬ 
tem, they are all deodands Page 220 

2. As where a cart overturned and 
threw a person from it before the 
wheels of a waggon which ran over 
the man, and kilted him, both the 
cart and the waggon, and all the 
horses of both, are aeodands ibid. 

S. So if a tree fall on the branch of 
another tsee which breaks and kills 
a man, both are forfeited ibid. 

4. So if a horse throws a man in a ri¬ 
ver which carries him down to a 
mill where he is killed with the 
wheel 220 

The Courts do not give counte¬ 
nance to deodands, n. ibid. 

Departure. 

1. In trespass to a justification by dis¬ 
tress, if the plaintiff replies an 
abuse, it is no departure 221 

Q. ns to distress for rent since 
stat. 11 G. 2., n. ibid. 

2. So in trespass, if the defendant jus¬ 

tifies on the day in narr., the plain¬ 
tiff' may allege another day in his 
replication 222 

3. And so he may in assumpsit; for 

the time is but circumstance, and if 
the defendant force him (.o vary it 
is no departure 223 

4. Nor is a varying from that which 

is not materially alleged any de¬ 
parture 222 

5. But where performance is pleaded, 

and matter of excuse is afterwards 
set forth in the rejoinder, it is a de¬ 
parture 221 

Deputy, vide Authority. 

•« 

Detinue. 

1. An action of detinue will lie for 
goods forfeited, see the reason 223 

2. Detinue of charters no plea in 

dower after imparlance 252 

See also Actions in General. 

Devastavit, vide Executor. 


Devise. 

1. No construction or implication to 
be admitted against tne express 
words of a devisee Page 226,227 

2. And where a particular estate is 

expressly devised, a contrary intept 
is not to be implied from subse¬ 
quent words ' 236 

3. Expressio corum qua tacite insunt 

nihil operatur^(in margine) 233 

4. The testator’s intent is to be col-’ 
lected from the words of the will, 
and not extrinsic circumstances 235 

Light may be thrown upon a will 
by the averment of distinct facts, n. 

ibid. 

5. And words in a will that are good 

sense in themselves, are not to be 
transposed ' 236 

6. And the legal sense of the words 
is to be taken, if a contrary sense 
be not manifestly implied 238 

7. The word (granted) in a will (jpn- 

strued as if it had been, agreed to 
be granted 225 

8. ATote ; Matter that cannot appear 

till found, when found is not to be 
regarded, in the exposition qf wills. 
Vide sup. pi. 4. 235 

9. What words in a will give only an 

estate for life, and what a fee, with¬ 
out heirs ibid. 

Where there is a particuiar\istate 
deyised, a contrary intent is not to - 
be implied from subsequent wqp'’;» 

, - ^36 

. The prir...'^.!< 'f devises 

by implication, n. ibid. 

10. The words all my estate, in a will, 

pass both the thifig and all the tes¬ 
tator’s interesi; therein ibid. 

Concerning the word estate or 
estates in ^ will, n. , ibid. 

11. So, i give all my estate, right, 

title, and interest in, &c., and also 
ththouse called, &c., gives a fee in 
the house 234 

12. So the wards, whatever else I 

have not disposed of, will carry a 
fee in a will ^ 239 

13. So a devise to A. for life, and 

tlien to be at her disposal, ^c. gives 
an estate for life with power to dis¬ 
pose in fee ibid. 
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14. See the flifterence between a pow¬ 
er appendant to the estate, and 
where it is collateral Pa^e 240 

15. Yet a devise of all the lands I shall 
have at my decease will not pass 
lands purchased after the devise 237 

!6. But it seems otherwise in devises 
^ chattels and personal estate, vide 
ibid, (and note) 238 

17. A devise of a term of years to se¬ 

veral successively for life, after all 
are dead, thedevisor’sexecutorshall 
have the residue 231 

18. A devise to the first son of .5. (.d. 
having none at tiiat time) is void 

. 229 

19. But a devise to an infant in ventre 

Hi! mn-e, is good, because in essf 230 

20. J.>evise of the rents and profits of 
lands fo t/J. to be paid by the execu¬ 
tors, is a devise of the lands to 

228 

21. Limitation of a term to .9. and the 
(heirs of his body, and If he dies sans 
issue, living B., then to B. is good 

aoFi 

22. Devise to Ji. and B. and their 

heirs, and the longer liver of them, 
prp»lly to be divided between them 
and their heirs, makes a tenancy in 
common 226, vide 391 

Other cases of tenancies in com¬ 
mon, n. ibid. 

23. % contingent remainder must vest 
during the particular estate, or eo 

■ instante that it dete'rmines 

228, 238 

24. Ergo'tk. v....«liiul?r to the -right 

heirs of .T. B. is void, if the paiticu- 
lar estate determines in the life of 
J.S. ' . • 238 

25. A devise fo Jt.for fifty years if he 

so long live, remainder to the heirs- 
maleof .'ll., remainder to B., the last 
remainder takes (effect presently, 
because the first remainder was 
void • 226 

26. A devise to for life, and if he 
have issue-male, then to buc]i issue- 
male and his heirs; and if he die 
withuiit issue-male, to B, and his 
heirs; J. has but an estate for life, 
and both remainders are contingent 

224 

. SalkelI), Vol. II. < 


27. JS'^ote; There may be a possibility 
of reverter where no remainder can 
be. limited (vide supra No. 17.) 

Pa^e 251 

28. A (rfevise^by the father to me son 

and his heirs for ever, and for want 
of such heirs then to the right heirs 
of the father, is an estate-tail in the 
son 233 

29. >9. having a remainder in tail 

with a reversion in fee, devises to 
one son in tail, remainder to the 
other in fee, is good, because it al¬ 
ters the tenure ibid. 

30. Devise to.^. if B. a stranger dies 

without issue, is an executory de¬ 
vise ibid. 

31. .9titer if B. were tenant in tail 
with remainder to the devisor ibid. 

32. See the three kinds of executory 
estates, and within what time an 
executory estate ought to arise 229 

S3. A limitation per verba de preesent i 
will make an executory devise; 
alifer if per verba defutnro 226 

34. J. having tw’o daughters, one has 
a son and dies, Jl. devises lands to 
the son, he takes by the devise, and 
not by descent 242 

Sec also Executors, Legacies, Uses 9, 
and Wills. 

Diocese, vide Administrations, Bish¬ 
ops, &c. 

* Discent. 

1. A discent which tolls entry must be 

• immediate 241 

2. And coverture to avoid such dis¬ 
cent must be continual ibid. 

So any other disability taking a 
case out of a statute of limitatiotis, 
n. ibid. 

S. Where the same estate is devised 
to one which he would have taken 
by discent, he is inf by the discent, 
notw'ithstanding the possibility of a 
charge ibid. 

If the estate is the same in quality, 
the heir takes by discent, notwith¬ 
standing an absolute charge, n. ibid. 

4. Yet A. having two daughters, one 
has a son and dies, and then A. de¬ 
vises to the son, the son takes the 
whole by the devise 242 
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5. And there cannot be a discent of 
a moiety to one coparcener as heir 

6. Borough-efiglisk lands descend to 

the representative of the youngest 
son 243 

r. For where custom makes an heir, 
the law implies ail incidents in the 
course of discents ibid, 

8. But a difference is between gene¬ 
ral customs of which tlie law lakes 
notice, andespecial customs ibid. 

See also Heir. 

Discontinuations of Estate. 

1. .3., tenant in tail, levies a fine to 
D. for ii.’s life with warranty, and 
after levies a fine to the use of Ji. 
and his heirs with warranty 244 

2. The first fine was a discontinuance, 

but it was only a discontinuance 
during the life of B. ibid. 

3. For a discontinuance remains no 

longer than the wrongful estate that 
causes it ihid. 

4. Nor could the second fine enlarge 

the discontinuance, because thereby 
the estate returned back to the co¬ 
nusor ibid. 

5. And if the second fitie had been to 

a stranger, yet during the life of 
the first conusee it made no discon¬ 
tinuance ibid. 

6. There may be a discontinuance 

wliich turns the estate to a right, 
and not take away entry 245 

Discontinuance of Actions and Pro¬ 
cess, vide Continuance, &c., and p. 
218,219,329. 

Disseisin and Seisin. 

1. Mortgagee covenants that mort¬ 
gagor shall quietly enjoy till default 
of payment, and then assigns 245 

2. Alter such assignment mortgagor 

is only tenant at sufferance, but his 
continuing in possession does not 
turn the term to a right, nor make 
a disseisin 245, 24G 

The nature of a mortgagor's in¬ 
terest, n. ibid. 


3. An entry in ejectment is not a real 

entry, nor shall it avoid a tine or 
make a seisin Page 246 

4. A bare entry on another witltout an 

expulsion makes only surh a seisin, 
that the law will adjudge him in 
possession only that has the righf^ 
but not work a disseisin ibid. 

5. Where an office is a freehold 'the 
denial of fees is a disseisin ' 333 

Sec also Eiitry forcible. 

Dissenters, vide Church of England 
and Universities. 

Distress. 

1. What things are distrainable or 

not vide 249 

2. An anchor and sails of a ship are 
distrainable for port duties 248, 249 

3. Yet goods delivered to a trades¬ 

man to be manufactured are not for 
rent 250 

4. Nor goods delivered to a common 
carrier that carries them for hire 

249 

.3 carriage standing at livery is 
not protected, n. ibid. 

5. W^here distress is without cause, 

the i»wner may rescue before im¬ 
pounding, not after 247 

G. Where a distress esca|'»cs, the dis¬ 
trainer cannot bring trespass, un¬ 
less shewn to be without his default 

" 248 

7. Bui if the distress dies after taken, 

he may have trespass for damagi^ 
feasant ibid. 

8. Where the law'gitcs'/mstress for 
public benefit the officer may sell 

o/ 9 

9. On a distress in two hundreds in 

different counties, the oath on sale 
may be administered by the consta¬ 
ble of either * 247 

See also Damages, Replevin^ and 
* Trespass. 

Distribution. 

<1 

1. Brothers grandchildren cannot 
share with brothers children 250 

2. Aunt not entitled to share with 

grandmother, the latter being nearer 
of kin 251 
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S. Any person entitled to a distribu¬ 
tion may sue an admiRistrator in 
the Spiritual Court, to account, 

Page 251 

4. See the old law of distributions 

and inheritances ibid. 

5. And see how far estates pnr outer 

vie are assets and distributable 404 

* 

See also Jldministrations and Ejce- 

cutors. 

• 

Division^ vide Apportionment. 

Doiver. 

1. A feme shall be endowed of the ca¬ 
pital messuage or capu' baronim, 
except of a feudal barony 253 

2. But at this day there are no feudal 
baronies except ArnndvL ibid. 

5. A tenant for life, remainder for 

years, remainder to A. in tad, A.’s 
wife shall be endowed 254 

4, But otherwise if the mesne remain¬ 
der had been for life ibid. 

5,, Detinue of charters is no plea in 
dower after imparlance 252 

6 . 'I'enant in dower dies before W'rit 
of inquiry executed, administrator 
cannot bring SLSci. fn. for the da¬ 
mages and mesne profits ibid. 

Ji dowress is entitled to come info 
equity fur her dower, n. ibid. 

JVote on the right if dower when 
there are termsy &c. 291 

‘ * E. 

Edifices, vide Houses, Sac. 

Ejectment. 

1. IN l.I.v*iSt(wlaratioamust 

shew the quantum of each species 
of land 254 

2. Yet de mi/ieHs carbonum without 

shewing the nugiber, held well in 
Durham 255 

3. In ejectment on condition of re¬ 

entry, proof of actual entry and 
ouster is not necessary 259 

Only necessary to avoid a^jine, n. 

ibid. 

4. See the proceedings agains^ the de¬ 

fendant, if he does not confess lease, 
entry^and ouster ibid. 

5. In ejectment for an empty house 

a lease is to be sealed in thg same, 
and entry, ^c. made S55 


6. And a judgment therein set aside, 

because no affidavit of such lease, 
enp-y, i^c. Page 255 

7. A* service upon a servant, if the 

defendant acknowledges he receiv¬ 
ed it, is sufficient ibid. 

8. Landlord maybe joined a defend¬ 

ant if he request it, but is not com¬ 
pellable 256 

9. A wife may be made a defendant in 

ejectment where the husband is les¬ 
sor of the plaintiff , 257 

10. A church is demandable therein 
by the name of a messuage 256 

11. Afote: A special rule was to de¬ 

fend quoad a right of entry to per¬ 
form divine service tbid. 


Such rule denied, ii. ibid. 

12. The plaintifl in ejectment is mere¬ 
ly nominal, and he is a trustee for 
the lessor, and his release is a con¬ 
tempt 260 

So assigning his death for error, 
n. ibid. 

IS. The term laid in the declaration. 


Amendments in the term of the 
demise allowed, n. ibid. 

14. After a whole term elapsed the 

plaintiff in ejectment must give new 
notice to plead, t^'c. ibid. 

15. Execution on judgment in eject¬ 
ment cannot be sued out after the 
year and day without a sci. fa. 258 

if). On a judgment for the plaintiff^ 
if the defendant brings error, he 
ought not to bring a new ejectment 

ibid. 

17. Who may falsify a recovery in 
ejectment ibid. 

General principle of this action, 
n. 260 


Election of Actions, •vide Actions in 
General. 


Elegit, vide Recognizance, 
Entry forcible. 

1. Tenant at will not withiq any of 
the statutes of forcible entry 260 

2. In inquisitions and’ indictments 
thereon, both expulsion and disseisin 
must be expressly alleged 261 
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3. And though disseisit. imports a 

freehold, yet disseisivit v/ithout ex- 
jnilil is ill Pffg'g 261 

4. On an inc^uisiton removed into If. 
It., no restitution can be if the de¬ 
fendant traverses the force 260 

5. So if he plead, tliat he has been in 

three years quiet possession before 
the force supposed ibid. 

6. A conviction thereof shall not be 

quashed on motion, if a fine be set; 
atiler if no fine set 450 

7. See a comSiitment for a fine upon 
conviction of a forcible detainer 353 

Error. 

1. A writ of error is a writ of right 
in all cases but felony and treason 
504. And lies against the king 264 

2. But a writ of error is not proper 

to remove indictments, 266 

S. Error lies not from the Exchequer 
Court to the House of Lords, for 
the Exchequer-chamber intervenes 

511 

4. Upon error in parliament of a 

judgment a/Drmed in B. It. new 
bail is required 97 

5. Error lies to a new-created juris¬ 
diction of a record acting by the 
course of the common law ibid. 

6. But lies not in Cam. Scac. on 37 

£/iz. on an award of execution 
after the original judgment dflirmed 
there 263 

7. "Where a writ of error abates in 

Cam. Scac. no judgment in If. H. 
without a rcmi/tzYwr 261 

8. After award of execution on a sci. 

/«• the defendant cannot have ad¬ 
vantage of matter pleadable to the 
sci. fa. 264 

9. Rut where it is awarded on two 
nic/ii7s refunded, he may be relieved 
by audita ({uerela, or on motion ibid. 

10. Also matter contrary to the sur¬ 
mise of the sci. fa. and pleadable 
thereto, is not assignable for error 

262 

11. Where a writ of error abates by 
motion, the court must be moved 
for execution; aliter if for variance 

264, 265 

12. A writ of error abates not by 


death of the defendant in error 

Page 264 

13. W’here the plaintiff brings error, 

and the court reverses, they give a 
new judgment j aliter if the defend¬ 
ant brings it 262 

14. Variance between the plaint and 

declaration in inferior courts is er¬ 
ror ii66 

15. No diminution can be alleged of 
records out of inferior courts ibid. 

16. Upon a writ of error the court 
takes notice of the law or custom 
of inferior courts ; aliter on a hab. 


corp. 269 

17. An inferior court may be he|,d pei" 

le^em mercatariam, and not a court 
of staple 265 

18. An original returned by one not 
sheriffis not assignable for error' ib. 

19. Irregularity in the return thereof 

must be complained of the same 
term ibid. 

20. Where w’ant of original is assigp- 
ed, the plaintiff in error must sue a 
certiorari, unless the defendant 


confess it 267 

21. And where w'ant of original is 
assigned, and a release is misylead- 
ed, the court may award a certiora^- 
ri ad informana. conscieniiam 2C8 

22. Also the court may ex ojficio 
award a certiorari to supply a de¬ 
fect in the body of a record, leveii 
after in nfitlo est err at. pleaded 270 

23. Bdt the party himself shall not 

have a certiorari, nor allege dimi- 
iiujl^ion aftf ir r; 2 il!j^ijssL£»rat. plead¬ 
ed ibid. 

24. For the defendant by such plea 

admits the record to be perfect, and 
shall not afterwards allege diminu¬ 
tion ibid. 

25. Defendant in error may.sue out 
a second certiorari, after a variant 
original returned on the first 266 

26. Continuance cannot be returned 

upon the same certiorari with the 
original . 269 

27. J^ote ; Error in fact may be con¬ 

fessed, but not error in (vide 
numb. 20.) 568, 269 

28. The court cannot depart from the 

point put in judgment, if they do it 
in error 268 
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29. Error coram valns lies on an affir¬ 
mance in B. It. of a line levied in 
C. B. 337. vide fines. 

See also Amendment 8, 9, 30. and 
..Iverment 13. 

Escape. 

1. A precedent assent of the plaintiff 
will excuse an escape, but n(jt a 
subsequent • Page 271 

»2. The marshal not chargeable in 
escape till notice of the commitment 

272, 273 

3. If one taken on an erroneous ca. 
sa. escapes, yet the sheriff is liable ; 
alUPr if on a cap ad respuvd. 

4. Discharge by a court not having 

jurisdiction is void, and therefore 
arrescape ibid. 

5. *3. levies a plaint in the sheriff’s 

court of Lonaon against B. being in 
custody in a former plaint by C., if 
B. escapes, Ji. may bring escape 
* 273, 274 

6. Sec an indictment against a gaoler 

for negligent escape of one com¬ 
mitted to prison, and charged with 
high treason, held ill 272, 377 

7. -Fof it is not enough to say he was 
charged with high treason, but he 
must be committed for it also ibid. 

8. If one be committed to the sheriff 

foj a crime, and the gaoler suffer 
him to escape, the gamer is liable 
and not the sheriff , • ibid, 

9. For the sheriff shall answer civilly 

for the faults of liis^ gaoler, but not 
criminally' * * 'ibid. 

How the. sherifi^shall answer for 
his bailiff, n. , ibid. 

Collection of cases respecting 
escapes, n. • C74 

Escrow. 

\ plea delivered as an escrow ought 
to conclude to the country • ibid. 

EstateSfVide I)evises,I)iscoiitinuance. 
Que Estate, Fines,,Recoveries, and 
Tail. 

Estoppel. 

1. A lease for years may operate as 


to part by estoppel, and as to the 
residue«by passing an interest P. 275 

2. Where an estoppel works on the 

interest of the land, it runs lyith it, 
and is U title Page276 

3. A jury is bhund by estoppel unless 

the party leaves the fact at large by 
pleading 3, 276 

4. W'here the estoppel appears on re¬ 
cord the other side may demur 277 

5. A SCI. fa. against tertenants recit¬ 

ing a judgment of a yvrong term, 
and on vul tie.l record, judgment 
for the plaintiff, and elegit thereon. 
In ejectment the defendant is estop¬ 
ped to take advantage of the vari¬ 
ance 267 

6. A judgment against an executor 
by confession or default is an ad¬ 
mission of assets, and he is estopped 
to say the contrary on a devastavit 
returned, and so is a jury 310 

Estrays, vide Waifs. 

Estreats, vide Fmes &. Smerciaments. 

Evidence. 

1. In debt for rent on issue nil debet 

the statute of limitations may be 
given in evidence; so in case on 
7ion assumpsit 278 

2. So in indebitatus assumpsit, on is¬ 

sue n^n assumpsit, infaT'« y may be 
given in evidence 279 

3. In ejectment, what possession or 
• entry will prevent the statute of li¬ 
mitations (vide Entry & Disseisin) 

285 

4. Depositions in chancery de bene esse 
are good evidence at law where the 
witnesses die before answer 278 

5. But no depositions in perpetuam 

7'ei mnnoriam. J^c., are evidence in 
any case as long aft the witnesses 
live^ 286, 555 

Vide as to depositions of a party 
hecoming interested after they are 
taken, ibid, and note. 

JVbt, unless the defendant was in 
contempt, n. ibid. 

What a sufficient proof of their 
being taken upon bill and answet ib. 

Can only be given in evidence 
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against parlies, except in case of 
tolls, &c. jPage<2S6, 555 

•Allowed, though bill dismissed 
for want of equitu, secus for irre¬ 
gularity * ibid. 

6. If one makes an an^er in Chan¬ 
cery which prejudices his estate, it 
may be given in evidence against 
him, but not against his alienee, i^c. 

286 

7. Depositions before a justice, if the 
deponent flie, may be evidence in 
felony, but in no case else 281 

Extract of the statutes requir¬ 
ing such depositions to he taken, 
and passages from Hale, Hawkins, 
Foster, &c.. relative thereto. 

8. A general history is evidence to 

prove a matter relating to the king¬ 
dom in general, but not a particu¬ 
lar right or custom ibid. 

9. So a year-book to prove the course 

of the Court, and heralds books to 
prove pedigrees, ^"c. So parish- 
registers, vide ibid. &. 690 

10. A record of sessions may be evi¬ 

dence to prove the plaintiff’ had not 
taken the oaths, and so his office 
void 284 

11. Also, the matter of a record lost 

maybe proved by other evidence 285 
A printed statute no evidence upon 
nul tiel record 566 

12. Recital o( a lease in a release is 
evidence against the releasor and 
those claiming under him 286 

13. But not against others without 
proving there was such a deed, and 
that it is lost or destroyed ibid. 

14. A counterpart no evidence of an 

indenture, unless old ; or in case of 
a fine {vide note) 287 

15. Sentence of the Spiritual Court 

in a cause within their jurisdiction 
is conclusivefevidence in the point 
tried, otherwise of a collateral mat¬ 
ter 290 

16. In trover, by administrator on the 
intestate’s possession, defendant 
cannot give in evidence a will, on 
the general issue; aliter if on the 
administrator’s own possession 2^5 

17. A brewer’s book signed by a dray¬ 
man that was dead, admitted to 
prove the delivery of beer ibid. 

What entries, memoranda &c., 


are admissible evidence, n. Page 285 

18. So a shop-book was admitted as 
evidence on proof of the servant’s 
hand who made the entries, he be¬ 
ing dead 690 

• 19. An indenture of bargain and sale 
inrolled may be given in evidence 
without proving the execution 280 
and vide note Ibid. 

20. Where upon non assump. a'con¬ 

demnation in foreign attachment 
may be given in evidence or not, 
and how ibid. 

21. And see a condemnation after ori¬ 
ginal in foreign attachment brought 
before original, held a good dis¬ 
charge in evidence on non assump. 

291 

22. A goldsmith’s note to pay is evi¬ 

dence of his having received the 
money 283 

23. Payment of money due to the 
wife as executrix is not evidence 
to maintain an action for money re¬ 
ceived to the husband’s use 282 

24. In debt for rent, levy per distress, 

^ sic non debet, payment or release 
is good evidence 284 

25. But in debt on obligation, if 
he pleads rasure, ^ sic non est fac¬ 
tum, nothing but rasure is evidence 

ibid. 

26. What evidence will be good or not 
to maintain issues in case, assumpsit, 
^c., vide the several titles. 

27. Diiclaration of a trover in Middle- 

se.v, and proof of one in Ireland, 
is good — 290 

t Where denial is not evidence of a 
conver»ioii in trover 655, 666 

28. Deceit of a faetbr beyoml sea is 

evidence to charge the merchant 
here in action oi deceit 289 

29. On indictment fora cheat in pro¬ 

curing a note from Jl., Ji. cannot 
be a witness, queere ■ 283 

Jn what Cl imiual cases the testi¬ 
mony of a person interested is ad¬ 
mitted, Q. ibid. 

50. Yet J. being cheated was admit¬ 
ted as a witness to prove^ the fact 
on the indictment ' 286 

31. The pilot refused as a witness in 

an action for running over the plain- 
tiff’^s barge with a ship 287 

32. The son took the mther’s money 
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and gave it to A. and the son’s evi¬ 
dence admitted in trover against 

( Page 289 

Similar authorities concerning 
servants disposing of their master’s 
goods, n. ibid. 

3^ The heir at law may be a witness 
of the title, but the remainder-man 
no*t 283 

Rules and cases relative to in¬ 
terest in witnesses, n. ibid. 

^4. Where a plaintiff goes upon the 
credit of divers partners, the act of 
one partner is evidence against the 
others, except they shew some dis- 
claiiper 292 

jyote respecting the responsibili¬ 
ty of partners ibid. 

35. In trespass on not guilty, the de¬ 

fendant cannot give in evidence 
that the place was a highway; vide 
supra 287 

36. In ejectment the plaintiff makes 

Ititle by recovery in dower, the de¬ 
fendant not admitted to prove a 
term of years prior to the title of 
dower 291 

37. A parol promise to be performed 
on A contingency not within the 
s*tatute of frauds, though it happen 
not within the year (and note) 280 

38. Refusing to give evidence to the 

grand Jury is a contempt and finea- 
bl^ 278 

39. Indictment for breaking the cham¬ 

ber of iS’. in the house of JantPs, evi¬ 
dence that it was the house of Jame¬ 
son does not maintair.-idt: 385 

See also Proof and Witnesses. 

Exchange, y'u\eJ3ills of E.vchange. 

Exchequer, vfde Privilege of Place. 


Excommunicato Capiendo. 

1. At common law the writ de excom. 

cap. was always general, not con¬ 
taining any specm cause, and re- 
turnalne in Chancery 293 

2. But since the stat. 5 Eliz. c. 23. 
the cause musf be expressecT in the 
writ, ^d it is returnable in B. R. 

293,294 

3? And since that statute the court of 
B. R. may discharge the party on 

, the insufficiency of the return 293 


4. The court of B. R. may either 

3 uash tbe writ or award a superse- 
eas, and a supersedeas shall not go 
out bf Chancery Page 293, 294 

5. All excom. cap. pro quibusdam 
causis subtraction, decimar. sive 
al. jur. ecclesiast. quashed for un¬ 
certainty ibid. 

6. So the recital of tlie significavit 
therein being in quodam negotio 
puerorum educationis, it was also 
quashed for uncertain^ 294 

7. One taken on an e.xcom. cap. can¬ 
not come into court but by habeas 
corpus, and that not before the re¬ 
turn of the process ibid, 

8. And if brought in before the ex¬ 
com. cap. is returnable, he can nei¬ 
ther plead nor move to quash the 
writ ibid. 

9. See one taken on e.xcom. cap. pro. 
jactitatione maritagii, and excep¬ 
tions to the writ disallowed 294, 

295 

Executors. 

1. No funeral expences are allowed 
for the pall or other ornaments 296 
2. Necessary expences to be allowed 
are only the coffin, bell, parson, 
clerk, and bearer’s fees ibid. 

Jl court of law will allow 10 1. 
a court of equity more, according to 
circumstances, n. ibid. 

3. He i^ complete executor before pro¬ 
bate for all purposes but bringing 
• actions (see his power) SOI, 306 

4. But though by the will he has a 
right vested, yet he cannot sue for 
it till probate 299 

5. Me may commence an action before 
probate, but not declare 302 

(111. If he may not decline making 
pr(fe.rt,as demanding oyer will onljf 
stay the suit till pr^ate, n. 30J 
He cannot sue in Chancery with¬ 
out probate, hut subsequent probate 
makes the bill, good, n. 302 

6. The ordinary cannot refuse pro¬ 
bate to an executor because he is 
incapax * 299 

7. Nor can he insist on security from 
him, because the testator has allow¬ 
ed him sufficient ibid. 
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8. None can prove a will but he 
wiio is named executor therein 

Pa^e 309 

9. As where an executor after admi¬ 
nistering and before probate dies, 
his executors cannot'prove it ibid. 

10. And where the executor dies, the 
will not proved, the Spiritual Court 
grants an immediate administra¬ 
tion, and not de bonis non 304 

11. But if an administering executor 

proves th^ will, his executor shall 
be executor to the first testator, and 
in that case there needs no new 
probate 309 

12. If an executor becomes bankrupt, 

administration cannot be granted, 
cowtro if non compos, because a na¬ 
tural disability 36 

13. Where two arc executors, and one 
proves the will and dies, the execu¬ 
torship survives to the other 311 

14. But if the other then renounces, 
the testator is dead intestate ibid. 

15. Yet where several are executors, 

and one only refuses, his refusal is 
void 307 

16. And where the refusing executor 
survives, administration granted 
during his life is void (Q.) 307, 

308,311 


Eocemtors who renounced after ad¬ 
ministering part, charged with his 
receipts, though he had paid them 
Over to his co-e.recutors, nl 307 

17. So where an executor administers, 
and after refuses, administratien 
cannot be granted during his life 

308 

18. An obligor made co-executor re¬ 

fuses and dies before the others who 
administered, tlie debt is extin¬ 
guished ibid. 

19. The executor of an executor may 

renounce being executor to the first 
testator; but if he does not, he is 
executor of course 309 

20. If an executor proves the will, 

and after dies intestate, his admi¬ 
nistrator cannot be executor to the 
first testator ibid. 

21. But in that case a debtor jreing 
executor, and the debt thereby once 
extinguished, though his admini¬ 
strator cannot continue the execu¬ 


torship, that inability will not revive 
the debt 309 

22. Yet where a debtor is made exe- ^ 

cutor, the debt is assets 306 

Or the debt remains a trust, n. 300 

23. For in that case the debt i» ex¬ 

tinguished not by way of release, 
but as a legacy 303 

For giving a debt by will is a tes¬ 
tamentary act, and void as to credi¬ 
tors, n. • ibid. 

24. An obligor is made executor and 

administers part, but dies before 
probate, the debt is extinguished, 
and the administrator de bonis non 
can have no action for itr(^. of 
creditors) 299,300 

25. So where several are jointly 

bound, if the obligee makes one of 
them his executor, either sole or 
jointly with a stranger, the debt is 
released, though the obligor never 
administers 300,301 

26. But where the executor of onp of 

the obligors having no assets is made 
executor to the obligee, this is no 
extinguishment 305 

27. The executrix of the obligee taking 

the obligor to husband does pot ex¬ 
tinguish the debt 306 

Husband of administratrix may 
dispose of a term which she has in 
that right, n. ibid. 

28. Contra if the obligee hcrscl#*takes 

the obligor to husband ibid. 

29. If the obligee is made executor to 

the obligor, and there is not assets, 
h§ may sttwthe heir 504 

Jin obligee made executor, but de¬ 
clining to act, is not prevented from 
suing, n. ‘ ibid. 

Executors not acting, are not en¬ 
titled to legacies ibid, and note. 

30. An administration grafted, du¬ 
rante minoritate executoris ceases 
at the executor’s age of seventeen 39 

31. Ofie taking the intestate’s goods 

before administration granted is an 
executor de ^on tort; contra if after 
administration granted 313 

32. An executor is chargeable in the 

dehet <Sj* detinet for rent*' incurred 
after his entry 3i7 

33. But if the rent be more worth than 
the land, he may plead it 297,.317’ 
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54. Two executors join in an acquit¬ 

tal, but only one receives the mo¬ 
ney, both are chargeable to credi¬ 
tors Fa^e 318 

55. But the actual receiver is only 

chargeable to legatees ibid. 

^ JVote concerning executors join¬ 
ing in a receipt or other act ibid. 

36. Executor of a master of a ship 
cannot sue in the Admiralty for 
mariners wages • 33 

•37. An executor may pay debts of a 
higher nature after a decree quod 
computet, but not after a final 507 

38. He may have an action for a right 
accrjied in the life of the testator 12 

39. As for false return ol'a fieri facias, 

or other execution ; contra of mesne 
process ibid. 

40. He may bring error and reverse 

an attainder of treason of his testa¬ 
tor, per 3 contra Holt 293 

41. In debt for rent of a term he may 
jj^lead no assets, and that the lands 
are of less value than the rent; dj'r. 

297, s'lr 

42. For he cannot waive for the term 

only, but must waive the executor- 
ship^in totu, or not at all 290 

43. 'Action by two executors, wheie 

the probate was only by one, held 
well 3 

44. In debt against him, plea that he 
is srirainistrator, and not executor, 
is not in bar but only in ubateinent 

• • 206 


45. In case against him, ami pJene ad¬ 
min. pleaded, the pb»ititifi’ must 
prove his debt, or shall recover but 

\ 1 d. damages, though there be assets 

46. Toasci./«f. on a judgment against 
the testator, plentadm in. not shew¬ 
ing hojw, is ill, on special demur¬ 
rer ibid, 

47. '1\) debt on bond he pleads six 
jud gments; this confesses assuts fur 
above five. And if the replication 
takes issue upon tin* riens ultra so 


much, it is ill 


112 


48. For his pleading of judgments is 
• a confession of assets to satisfy them, 

-and the riens ultra, ^*c. is not ma¬ 
terial ibid. 

49. An executor in pleading judg- 
*Salkeld, Vol. II. 


ments with penalties should shew 
how much is really due thereon 
. Fa^e 311 

.Sn e.xecutor should plead debts 
truly, hut it is not fraudulent to con¬ 
fess judgments exceeding the debts, 
if the debts exceed the assets, n. 312 

50. Where an executor or administra¬ 
tor is charged as assignee, the judg¬ 
ment is de bonis propriis 309 

51. But where one is charged as exe¬ 

cutor, the judgment slijj,ll be de bonis 
testafnri ', though he might have 
been charged as assignee 316 

52. If one executor appears on the 

capias, and the other makes default, 
judgment shall be against both, de 
bonis test. 312 

53. And if error be brought, both must 

join ibid. 

54. If the husband of a feme executrix 
convert goods or money, they be¬ 
come his, and it is a devastavit 

306 

55. A f/cjY/.startl may be returned by 

tlie sherifl’on afi.fa without a .set. 
fa. inquiry 310 

50. Jmlginent against executor by con¬ 
fession or default, is an admission 
of assets, and he is estopped to say 
tlie contrary on a devastavit return¬ 
ed : and so is a jury thid. 

dn e.rccutnr not pleading plenc 
adniinis * i\'\i admits assets, n. ibid. 

Upon plene adininistravit the e:vc- 
ciitur is only liable to the amount 
• of the assets proved, id. ibid. 

In the spii itual court, an e.vecu- 
tov after contesting by plea a claim 
for (lilapidtilioiis, discharged upon 
pa:png the a.->s(4s in his hands, id. ib. 

57. A deva.davit lies for the executor 
of an executor of him to wlioin the 
wrong was done, though not against 
tlie executor of him^hat did it 314 

58. To a srire/n. upon an interlocuto¬ 

ry judgment against an executor, 
the defendant cannot plead a judg¬ 
ment in bar 42, 315 

59. In assumpsit by executor for the 

testator’s money received to the 
plaintil}''s use, the executor shall not 
pa}” costs on nonsuit 314 

H'here executors do or do not pay 
costs in discontinuing, n. 

G4 
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They pay costs on non pros, but 
not on nonsuit, or judgement in the 
nature thereof, ii. Page 314 

60 Where executors may have as- 
s«'»psi/for money to testator 
vide fictions on the Case in ,dsswnp‘ 
sit 28 

61. Where action is brought within 
six yrar>, and the plaintiff dies be¬ 
fore ji'danient and after the six 
years, the executor may pursue it 
, 425 

See also Mminisfrators, tissefa. De¬ 
vises, Legacies, and /Fills. 


Execution. 

1. Execution on a /? j'a in the life of 

the testator j;ives a right to execu¬ 
tor 1 2 

2. Where it is necessary to rctuni a 
fi-fd; and where not, vi h 318 

3. Two f. yW’.S'didivercd the same 

day to the sheriff, who executes the 
last first, the execution is good, but 
the sheriff is liable to the plaintiff in 
the first 320 

The law will allow the fraction 
of a day, &lc. where it is necessary 
to distinguish, n. ibiff 

4. Judgments in trespass against foiii, 
who bring error, and one dies; the 
plaintiff cannot sue executam sons 
suggesting the death upon record, 
but he need not sue a sci.fi. 319 

5. Where upon death of the party*a 
sci. frt. is necessary or not 319, 320 

6. JVofr; fi fc. abates not by the 

plaintiff’s death 322 

7. Where execution is slaved by in¬ 

junction Mil after the year, plaintiff 
may sue a f.fa. ihid. 

The decision was, that there must 
be a sci. fa. l^t the contrary has been 
ruled, n. ibid. 

8. A defendant taken on a cap. uf leg. 

after judgment after the year, is in 
execution at the party’s suit, sans 
prayer 3Iff 

9. On a judgment of B. R. in Ireland 
affirmed here, costs must be levied 
by writ out of B. ii. there 321 

10. What is a Sisturbance of execu¬ 


tion on an hah. fac. possessionem 

Page 321 

11. Writ of error is a supersedeas to ^ 

execution (not begun to be execut¬ 
ed) as soon as allowed, and without 
notice . ibiiL 

JV'oterelatix'e to stayingexecutim 
pending error, id. Vide 5 T. U. 
669, 714 

12. The sheriff that begun the execu¬ 

tion shall end'it, though his office 
expires 323' 

13. And a seizure of goods by the she- 

riff’in execution, devests the defend¬ 
ants property, and discharges his 
person ,, ibid. 

14. <?. 'Pile bishop’s power to com¬ 
pel a sequestration, on a return of 
clericns beneficiatus, ^e. 320, 321 

15. To what executions the statute of 

29 AV. c. 4. extends, and what not, 
vide his 321 

16. A''nte ; Execution may go on affir¬ 

mance on convictions, either, by 
levari fa., fi. fa. or ca. sa. 369, 
vide 379 

See also Judgments. 

E.vjmsition of Words and Sentences. 

1. Where words are capable ofdiffer- 

ent expositions, that sense sliall be 
taken which suppotls the declara¬ 
tion, deed or arguments, aiyj lot 
tlia^ which defeats it 324,325 

2. Wt'icre words that are nonsense, 

or contradictory to others, shall be 
iejecte<l or not 69, 325 

3. See (he words pro defectu ialis 

e.vitus explained 622 

4. For expositions jOf words in will's 
and starutes, vide Devises and bide 
Statutes. ' 

5. See also the particular exposition 
of these words, viz. 


Jlssideo 

. 328 

Jiveria 

249 

i'onsuevit 

459 

Convenient time 

133 

Cottage 

169 

De, ex, and in 

474, ^c. 

Effectus, vide Tenor. 

1 , , 

E:t 

640 

Or Executors 

61 

Extorsive 

681 
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Felonice Page 681 

Feudal barony 252 

Furlinga, hida, 254 

Granted 225 

Hereditament 349 

Hotchpot 426 

Hypotnecation 54,35 

Indorsavit 375, 376 

Innuendo 513 

*ltem 239 

Juxla tanorem* 324, 417, 660 

May/or shall 609 

ParticepH criminis 22 

Peculiars 41 

Pons pedalis, and ponspedestris 
, 359 

Prisage 6 1 7 

^uare, and guod cum 636 

^Salvage 254 

Tenor and effectus 324, 417, 660 

Vadium 552 

Videlicit 681 

Villa 501 


^ec also Trespass and Variance. 

Extent, vide Recognizance. 

Extingu ishment. 

1. Bond to pay money after marriage 
between the obligor and the obligee, 
the intermarriage only suspends but 
not extinguishes the debt 325 

and note- 

2. So a feme executrix of an obligee 

marries the obligor, it is no extin¬ 
guishment • • 326 

3. Husband may release a duty which 

by possibility may accrue to the 
wife during the coverture, otherwise 
not ibid. 

Administrator may retain a bond 

debt agairfst rent, but he cannot 
plead a bond to Another ibid. 

See also .Administrators ScExecutors, 

Extortion, vide Usury. 

F. 

F'airs, Markets, and Tylls. 

t. In tiKspass the defendant justified 
as clerk of the markets for a dis¬ 
tress for not using sealed mea¬ 
sures 327 


2. q. Whether the clerk of the mar¬ 
ket can tlistrain ex ojficio for using 
unlawful measures Page 327 

3. P^r Holt, He cannot have a power 
to est»eat fines and amerciaments 
otherwise than as a franchise ibid, 

4. And it is more reasonable he should 

bring the standard thither, than that 
people should follow him out of the 
market ibid, 

5. See an indictment for speaking 

words to the prejudice of a public 
market, quashed " 370 

False Latin. 

1. False liatin, i. e. quidem for qui- 
doni. abates not an appeal 328 

2. And assident damna for assidunt 

held well in verdict ibid. 

3. I’wo negatives in grants maybe 

taken as a negative, contra in plead¬ 
ings because in Latin ibid. 

And see Indictment and Obligation. 

Fniler of Record. 

1. Upon outer action pendant plead¬ 
ed, a discontinuance after nvl tiel 
record replied will not avoid it 329 

2. Miter ot a reversal by error; for 

there if nul tiel record be pleaded, 
and before the day to bring in the 
record the judgment is reversed, it 
avoids the record ab initio, and is 
a dejecit de recordo ibid, 

S. See where variance in the record 

• declared on, and that produced, 
makes a/ui/ure ibid. 

See also Record. 

Fees. 

1. A quantum meruit lies for fees for 
serving as a commissioner on a 
commission to examine witnesses 

• S30 

2. If the sheriff executes a writ, he 

shall have his fees though the writ 
be erroneous, ^c. 332 

3. Debt lies for fees for executing an 
elegit, as well as an exterU 333 

4. And upon a capias ad satisfac. the 
sheriff shall have his fees for the 
whole debt, iqucere of elegits.) 

331 
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5. But <lie statute 29 KLc.A. forshe- 

rifls fees, does not extend /.o execu¬ 
tions on statutes, recogni7,ances, 
ijj'c. because the judgment is not in 
V n V i him ¥it"e 332 

6. Nor does it extend to executions 

out of inferior courts 331 

7. Under-sheriflT cannot refuse to exe¬ 

cute process till he has his fee, if he 
does he may be indicted for extor¬ 
tion 330, 331 

8. No rule to be for referrini!; an at¬ 
torney's bill delivered for fees, ex¬ 
cept an action be pending thereon 

C -\C) 

\J 

9. If an office be a freehold, the deni¬ 
al of just fees is a disseisin 333 

10. Suits for fees in the ecclesiastical 
court are to be prohibited 330 <y 

Ida 333 

11. The register of a spiiitual court 
camiot'siie there for his fees 333 

12. And a prohibition to a suit there 

for fees for swearing churchvvar- 
flens 330 

13. No fees due for christenings or 
burials unless by custom ; and then 
the person claiming must do the 
duty 

Feloiuf. 

1. If several make a liot, and a man 

is killeil, they are all principals in 
the murder 334, 335 

2. How inuider has relation "to tne 

stroke fj 14 

See also Jjtppnh, linlichneiitf;, and 
Fi'incipal. 

Ffitcps, Inclosiirea. 

1. Action lies for suffering a fence to 
be out of repair, per fpiod the de¬ 
fendant’s cattle entered the plain¬ 
tiff’s close, 335 

52. And in that case either trespass or 
case lies, at election. Sec tlie lea- 
son of either ibid. 

S. Where a charge against common 
right is laid on the owner of tlie soil, 
the plaintiff must make a title, ami 
a prescription is sufficient ibii. 

4. But where the charge is on the de¬ 
fendant of common right, the plain¬ 


tiff need not prescribe in his decla¬ 
ration Fufj^e 22 

5. A prescription laid in tenentes ^ 
occupiUorps is well 33G 

Fenffmenta, vide Fines, Recoveries, 

Ferries, vide page 12. 

Fieri F'acias vide Execution 

Fines and ^Amerciaments. 

1. Amerciaments profnlso clamore at 
common law were affeered by jury 
on a warrant to the coroners 14 

2. Amerciaments may be general quod 

sii in misericordia, and aflcrvvards 
affcercil to a certain sum 56 

3. Defendant may be amerced twice 
in the same action where there are 
two final independent Judgments 

54 

4. In tiespass, tjjv. no Judgment is 
entered po fnit' in //. If. since the 
stat. 5, 6 tr. 3. iditcr in C. If. ibid. 

5. .ludgment for a fine may be given 
in the defendant’s absence upon any 
person's undertaking to pay it 

5{') 

6. On confessing an indiclmenl and 

submitting to a line, affidavits may 
be read to prove, the ilefendant an- 
saulted tlic jilaintiffj contra after 
conviction , 55 

7. Pro.wcutor cannot move to aggra¬ 

vate (the fine after his accepting of 
costs ibid, 

8. Issues are never estreated by spe¬ 

cial rule unless in extraordinary 
cases ibid. 

9. Of discharging est 4 eat 8 upon mo-j 
tion in the Exchequeivsee 54,-*"5 d 

10. The course on return of a rescue 

is to set four nobles fine on each 
ottender .586 

11. One outlawed for a misdemeanor 
cannot thereon be fined for the fact 

494 

12. A fine on a nuisance pardoned by 

a geiMMul pardon, but the abate¬ 
ment not excused 458 

IS. The cause for which a fir.eis set 
is never reversable 397- 

See also Entry F'nrcihle, Indictments, 

&c. 
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Fines and Fenffmenis. 

J. Why a fine is called a feoftrnent of 
record, see Page 340 

fine has only the. effect of a fe- 
offinent^irhen levied by a tenant of 
the freehold, n. ibid. 

2. ’ A fine with grant and render is 

tiftitamount to a feoffment and re- 
feuffment, and the render creates a 
new estate • 337 

( In u'hnt rases a new estate is or 
is nut created bif fine, recoverif, ^c. 
n. ■ ' 337 

3. A fine snr rnnuza, ^c. come reo, 

implies a fee-simple, but that 
ma/bc ((ualitied to a particular es¬ 
tate 340 

4. A tenant in tail with a remainder 

in Tee makes a lease, and dies before 
commencement, and the issue levies 
a fine. The lease is good against 
the conu7.ee 338 

Fine by tenant in tail with re¬ 
version in fee. lets in all incuin- 
brnnrrs on the fee, n. ibid. 

5. Yet hold that the estate-tail was 
extinct by the fine. See the reasons 

ibid. 

G. 'A fine may be levied in any real 
action, as a writ of right, but 
not in personal 340 

7. And the writ of covenant, on which 
a fine is levied, is a real action 

ibid. 

8. A fine of lands in anejent demesne 
works a discontinuance, but no bar 

. ibid. 

9. A fine is of that term the concord 
was made, and the writ of covenant 

'' returnable • 341 

10. "Error cor^am vohis lies in B. li. 

on an affirmance there of a fine levied 
in C.B. 337 

11. Yet*a writ of error in B. R. to re¬ 

verse a fine in C. B. removes tlie 
transcript only , 341 

12. On error to reverse a fine, a sci. 
fa. must go against the tertenants 

tM9, 598 

See also Recoveries and Uses, &c. 

Forcible Entry, vide Entry Forcible. 

Foreign Jlttachment, vide Evidence, 
N® 20, 21. and p. 273. 


Forfeiture. 

1. Non-attendance is good cause of 
forfeiture of the ofiice of recorder 

• En,ge 435 

2. Act of th^ deputy may forfeit the 

office of the principal 19 

P'orgery. 

1. The stat. 5 El. c. 14. mentions 

false deeds as well as writings, and 
therefore scriptum or factum, is 
well 342 

2. In indictment for forging a deed 
with the mark of./, H,, the mark it¬ 
self need not be set forth ibid. 

3. P'abricavit sen fahlicari enusavit, 
is ill in an indictment of forgery 

342, 371 

4. No forgery can be W'here none can 

be prejudiced by it but the person 
doing it 375 

See also Indictments. 

Franchise and Liberties. 

1. Where there is a franchise of a 
prison there must be a gaol-delivery 

343 

2. What franchises were granted to 

the university of Oxford by charter 
14 H. 8. ibid. 

3. A francliise cannot be allowed upon 
motion, unless it has been formerly 
pleaded, and is upon record 450 

,See also By-Laws, Courts Inferior. 


G. 


Gaming. 

1. A wager concerning the right man¬ 

ner of playing not within the statute 
against gaming 344 

fVhat wagers are or are not law¬ 
ful, n. ibid. 

2. The winner shall not recover on a 

bill against the acceptor fot nioney 
won at play; aliter against the in¬ 
dorsee ibid. 

Securities for money won at play, 
or lent to play with, void; but con- 
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tracts for the loan of money to play 
with, good, n. 'Pagt> 544 

3. w?. may lose lOOZ. to one, and lOOZ. 

to anotlier upon tick, because sev¬ 
eral contracts; aliter if a jbint con¬ 
tract 345 

4. So if he lose 200Z. in ready money, 
and afterward 100/. more lor which 
he gives a note, the note is good 

ibid. 

5. So in assumpsit for40Z. a plea that 

it was won at play, and that at the 
same sitting he lost 66/. to another, 
is ill ibid. 

It is one sitting when the compa¬ 
ny never parts, n. ibid. 

6. For when 166/. is lost to several 

persons, it is not within the statute, 
unless they join in the stakes, or 
there be fraud S45 

Gaol, 

1. Where there is a franchise to have 
a prison, a gaol-delivery is incident 

343 

2. If a prisoner be at large or out of 
the gaol he may be arrested 345 

3. See the course of charging a prison¬ 
er when in actual custody ibid. 

4. How the statute f<>r discharge of 
poor prisoners is to be pleaded 

521 

See also Arrests, Bailf Habeas 
Corpus. 

Grants. 

1. Lessee for years grants the land 

habendum for the residue after his 
death, the term vests presently, and 
the habendum is void 346,347 

2. A termor grants or devises gene¬ 
rally. The grantee is tenant at 
will, but the devisee has the term 

ibid. 

3. See the exposition of the word 

granted in a will 325 

See also Fines, &c. and Jointenants 
and Patents. 

» 

Grants of the King, vide King and 
Patents. 


II. 


Habeas Corpus. 

1 . A commitment tor treason in akl 
ing the escape of A. committed for 
treason, ought to specify the treason 
for which A. was committed 

Page 272,347, 

2. See a habeas corpus for one in cus¬ 

tody at the king’s suit, and turned 
over because the action was prece¬ 
dent to the king’s extent 353 

3. But one committed for a cviminal 

matter was on the like habeas cor¬ 
pus remanded 35 4 

4. One committed to the marshal by 
warrant of the Cliief Justice of 
B. If. ought to be brought up by 
habeas corpus, and not by rule 349 

.5. A commitment by commissioners 
of bankrupts till the defendant efon- 
iorin to their authority, is ill 348 

6. And so is their commitment till 

be shall be discharged by due course 
of law. For the statute says, till 
he submit to be examined by .the 
commissioners 351 

7. So a commitment on 35 FI. c. ^ , 

till he should be delivered by due 
course of law, is ill , ibid. 

8. See a commitment for a fine upon 
a conviction of forcible detainer 

353 

9. One committed by the Admiralty 
in execution is not removable into 
B. B. to answer an action there 351 

10. And one brought into B. It. shall 
not be brought into any other evltirt 
till he has answered there 350 

11. If a commitment in execution by a 
court of oyer and terminer ue wrong 
in form only, the defendant cannot 
be discharged on habeas corpus, but 
is put to his writ of error 348 

12. JSTote; All commitments in exe¬ 

cution by coilrts of oyer and termi¬ 
ner ought to be to the sheriff’ or his 
gaoler, and the word committitur 
to be therein ibid. 

13. Where the commitment is by war¬ 

rant, the officers must return the 
warrant 349 
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14. Miter of commitments by a court 
to a proper officer in execution 

349 

15. Habeas corpus quashed, because 
directed to the sheriff or gaoler in 
the dif^unctive 

^6. An flitas habeas corpus granted 
upon insufficient return of the for¬ 
mer ibid. 

17. ‘A habeas corpus lies not to the 
county palatine •f Chester 354 

18. A /u'fecffs corpus after interlocuto- 
ry judgment, then the defendant 
died, and a procedendo awarded 352 

19. A procedendo may be awarded af- 

ter^ling the return of a ftafteas cor¬ 
pus ibid, 

‘20. For the record itself is never re¬ 
moved by habeas corpus, as it is by 
SLCeriiorr^ri 352 

21. Therefore on removal by habeas 
corpus the plaint iff here must begin 
de novo, and declare against the 
defendant as in cusfod. mar. ibid. 

,22. The habeas corpus suspends the 
power of the court below, and, 
while pending, proceedings there 
are coram non judice ibid. 

23. CJn commitments by House of 
"Commons no court can deliver on 
a habeas corpus, per 3 contra Holt 

503 

See also Certiorari, and p. 8. 

Heir. 

j. He cannot plead a term for years 
raised by his ancestor, in delay of 
execution; but should confess assets 

354 

2. And if he %o pleads, a general 

judgment sffiall be given for his false 
plea • 355 

3. Where a defendant is sued as heir, 

the declaration need not shew how 
he is heir ibid. 

4. What words give an estate for life 
or in fee, without the word heirs. 

See also Discent and Executors. 

• 

tieriot. 

•• 

^1. Heriot-custom or heriot-service 
may be seized any where, but not 
distrained for out of the manor 356 


2. Where a heriot is due upon death 
of the. copyholder it cannot be al¬ 
tered by any act of his Eage 189 

« 

Highways, Rivers, Bridges. 

• 

1. Justices cannot appoint six days to 
work in highways, between such a 
day and such a day in general, but 
must particularly express what days 

3.57 

2. See the construction of 2 IT. <§• Ml 

staf. 2. c. 6. sect. 2. f(^' repairing the 
pavement of streets 356 

3. Inhabitants repairing before their 

own doors not excused from sca¬ 
vengers rates ibid. 

4. Where inhabitants submit to a fine, 

they must also repair the way be¬ 
fore discharged 358 

5. Indictment for suffering a house 
on the highway to be likely to fall, 
lies against tenant at will 357 

6. The subject has a right to fish in 
all navigable rivers ; and Q. if sola 
piscaria may be therein ibid, vide 

637 

The right in prima facie common, 
hut maybe, confined by prescript ini, 
n. 357 

7. The county is liable to repair a 
public bridge, unless they can 
charge a particular person 359 

8. A manor held by service of repair¬ 
ing a bridge, a tenant of any part 
is liable to the whole charge 358 

p. And the charge continues though 
the manor come to the crown ihm. 

10. Indictment for not repairing a 

foot-bridge (pons pedalis) is ill, it 
should be pe.destris 359 

11. Indictment or information lies for 
not keeping up a ferry, I'ide J£ 

Homiue Replegianiio, vide Replevin. 

Houses and Buildings. 

1. In w'hat cases one man may com¬ 

pel another to repair his own house, 
vide 22, 360 

2. An indictment lies against the te¬ 
nant for suffering a house near the 
highway tube likely to fall 357 

3. V* here the defendant’s privy is se¬ 
parated by a partition wall from 
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the plaintiff’s cejlar, the defendant 
is to repair the wall 22, 360 

4. One indicted and finedformaintain- 

ing a glass-house at 458 

5. A quod permittat lies ptosterene 
quondam ocdificia 45S, Sf bis 459 

6. Concerning houses and buildings 

in London, vide 425 

House of Correction. 

1. Justices of peace in sessions may 
by 39 KL 4. increase the number 
of workhouses if necessary 362 

2. But it must be done at tlie charge 

of the whole county ibid. 

3. And the sessions cannot delegate 
their authority to particular justices 

363 

4. The statute 39 HI. continued by 

3 Car. 1. ibid. 

See also Poor, See. 

Hypothecation, vide Admiralty. 

I. 


Ideot, vide Lunatic. 


Jeofails. 

1. INSUFFICIENT return of a de¬ 
vastavit aided by verdict 363 

2. Ji'ote ; After verdict it maybe in¬ 

tended no damages were g'ven for 
matter insensible 129,364 

3. But it shall not be so intended for 

matter sensible though insufficient 
in law wid. 

4. In assumpsit after verdict, judg¬ 

ment arrested because nudum pac¬ 
tum 364 

5. Declaration of copyhold lands with¬ 
out saying ad voluntut. dumini, held 
well after <=erdict, because alleged 
to be parcel oV the manor 364 

6. In pleading copyhold it is suffi¬ 
cient to shew the grant of the lord 

365 

7. But in customary freeholds the 

estatfc of the surrenderee must be 
shewn ^bid, 

8. A termor for years cannot declale 

on a que estate 363 

9. A verdict will not aid a bad title 


when shewn, though it need not be 
shewn Pa^e 365 

10. But it will aid a title where de¬ 
fectively set forth ibid. 

('uses and authorities illnstraiive 
of this rule, n. ibid. 

11. Sec the diversity between comimyi 

belonging to the estate, and to the 
land 170, SGG 

12. An information on a penal statute 

by a common ii.fnrmer not within 
the statute of jeofails 325 ' 

13. What^are statutes of amendments, 

and what of jeofails 51 

See also Amendments, Arrest of Judg¬ 
ment, and Declarations. 

Imparlance. 

■* 

1. Clerks of B. Jt. ordered to make 
up post-rolls, and not to enter spe¬ 
cial imparlances in lieu thereof 3G7 

2. Imparlances upon informations in 

what cases grantablc and for hd\v 
long, vide his ibid. 

3. No imparlances to be allowed in 
assizes without good cause shewn 

83 

4. What may not be pleaded afthr im¬ 
parlance, vide Abatement, ^'c and 

See also Pleas, 

Incident, Appendant, Appurtenant. 

1. Things set up by lessee for years 

for convenience of trade ate re¬ 
movable during the term 3G'3 

2. And are likewise seizablc on ufi.fa. 

ibid. 

3. But fire-hearths, chimney-pieces, 

«Ve. set uj) by a tjennor to complete 
the house, become part thereof, and 
are not retnovable ' ibid. 

Of late the law has been more 
favorable to the termor, See. n. ibid- 

Inclosures, vide P'euces. 

Indictments, Informations, Inquisi¬ 
tions, &C. ‘I, 

Where there may be an indict¬ 
ment, notwithstanding a summary 
remedy, n. 45 
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1. Indictment for a riot and assault, 

acquittal of the riot is so of the as¬ 
sault Page 593 

2. Indictment for assaulting a duke^s 
eldest son, styling him by nis fatlier’s 
second title, as in common parlance, 

,isill 451 

3. }^ee several indictments quashed 

for false Latin, viz. prcesentant.hn' 
prwseiifat 570, 371 

4. So when the chasigc is in the dis- 

» junctive, as for making or causing 

to be made 342,371 

This is not material in an order, 
n. 371 

5. AnjJ the charge in indictments, 

informations, must be express, 
not argumentative, 375, 631 

6. As indictment for indorsing Ex¬ 

chequer bills, as if received for cus¬ 
toms, judgment arrested 375 

,d charge of forging a writing 
purporting to be a tvill, is sufficient, 
ji. ibid, 

7. So two indictments were quashed, 
because the charge was laid only 
with a quod cum, or recital 371 

8. An indictment lies for not receiv- 

ing^ turning off' or not providing for a 
poor apprentice 381 

9. But indictment lies not for en- 

' ticing an apprentice from his master 

380 

10. An indictment may be at a bo¬ 

rough-sessions on 5 JSl. for exer¬ 
cising a trade not serving a»an ap¬ 
prentice 370 

11. Bat two persons cannot be joint¬ 

ly indicted thereon for exerci^ng a 
trade, <5jrc. 382. Contra for extor¬ 
tion • ibid. 

12. See the jtidges opinion in the case 

of informations‘on the said stat. 
5 Eliz. c. 4. 373 

13. Indictment may be for keeping a 

bawdy-house, but not for being 
communis lena 382. Also, no in- 
dictment lies for adultery at com¬ 
mon law 552 

14. Indictment .well* lies against the 

husband and wife for keeping a 
bawcH-house 384 

. 15. A cheat is not indictable unless he 


come with false tokens 
Salkeld, Vol. II. 


579 


Statute against obtaining money, 
, by false pretences, n. Peu 379 
Whmt impositions, &(.. are in~ 
diet able, n. ibid. 

16. A ccmstablc or other officer is in¬ 
dictable fo? neglecting a duty re¬ 
quired by common law or statute 

380 

17. An indictment is only before 

the finding, and after finding it is 
indict amentum 376 

18. If an offence sufficient to main¬ 

tain the charge be \fell laid, it is 
sufficient, though other facts be ill 
laid 385 

19. As iierheraverunt, I'ulneraver, ^c, 
is good without iusultum fecit, be¬ 
cause battery implies an assault 384 

20. Indictment for preaching not be¬ 
ing licensed, quashed, because not 
said contra formam statuti 370 

21. Indictments for any heinous of¬ 

fences, and informations filed by the 
attorney-general, not to be quashed 
on motion 272 

22. Motion for an information of per¬ 

jury denied: For per Cur., you may 
indict him 374 

23. Where two indictments are for 

the same fact, proper to try on both 
at once 382 

24. When a recognizance for trying 

an indictment on removal, is for¬ 
feited or not 370 

25. N{f motion to quash indictment 
removed by certiorari after the re- 

, cognizance forfeited 380 

26. Where the defendant shall give 

security to try it, on a removal by 
the prosecutor 652 

27. An indictment tried in B. R. is 
entered on the plea-roll, but if at the 
Old Hailey it is put in a bag,4^c. 371 

28. Indictment for breaking the chain- 

ber of S. in the houseof James, evi¬ 
dence it was the hffuse of Jameson, 
ill 385 

29. Where a matter concerns the pub¬ 

lic government, and no particular 
person entitled to an action, an in¬ 
formation will He • 574 

50. An information may be for false 
return of a mandamus, not for per¬ 
ils. 


jury 


65 
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JS*ote concerning informations 

,Page 374 

31. No process can issue on informa¬ 
tions before a recognizance given 
by the informer » 376 

33. Information or popular action on 

penal statutes made before 21 Jac. 1. 
c. 4. cannot be brought into li. //. 
unless for facts done in the county 
where the court sits 572 

S3. Also debt lies not in i?. Jt. on 
any penal statute made before 
21 Jac. l.i'secus of penal acts made 
since 373 

The jurisdiction of the superior 
courts is only e.Tcluded where the 
inferior had concurrent jurisdic¬ 
tion both as to the subject matter and 
manner of proceeding, n. ibid. 

.3 statute made and expired be¬ 
fore 21 Jac., and continued after as 
from itsjirst enactment, is a statute 
of that time, id. ibid. 

34. One outlawed by process in in¬ 
formation, if he comes in and re¬ 
verses the outlawry, must plead in- 
stanter to the information 371 

35. See an information, (/uo warranto 

they admit persons nut inhabitants 
to be freemen 374 

36. And note the different judgments 

on writs of quo warranto and in¬ 
formations ibid. 

37. A coroner’s inquisition quashed 
because the wound not set forth, 
nor that the party died of it 377 

38. A coroner may cause the body 
to be taken up soon after burial, 
but not after a long time ibid. 
See more of Jnqwsitions and In¬ 
formations in Ojfcefor the K'ing, 
Perjury, Riot'--, See. and p. 12, 
32.5, 514, 587, 660. 

39. For deer-stealing, if information 
be in due 4ime, the conviction may 
be at any tinie afterwards 383 

40. And in summary convictions ap¬ 
pearance aids want of summons 

ibid. 

41. Also such convictions are to be 
taken strictly against the offender 

378 

42. Therefore need not be laid contna 

pacem, and juxta formam statuti is 
sufficient ibid. <§* 383 


43. Also consideratam quod convictiis 
est is enough, without forisfaciet 

Page 378, 383 
Where there is a discretionary 
distribution, there must be a par¬ 
ticular adjudication, n. ■ ibid. 

44. And that between such a day a^id 

such a day he killed three deer is 
well 378 

45. And that oath was made deveri- 
fate preemissomm, is enough 369 

The evidence must be set out, n: 

ibid. 

46. How execution shall go on af¬ 
firmance of convictions, vide 369, 

r 378 

47. And the executor of the owner 

may sue execution 379 

48. ({. If conviction of deer-stealing 

be pardoned by act of general par¬ 
don 383 

49. On 3 4 W. M c. 5. a seller 

of deer-skins may be convicted 

ibid, and see 542 

50. Of averments in indictments 6lJ 
See also Actions Popular, Convic- 

tions,Forgery, JV*uisanc e,Perjury, 
Statutes, Usury, Words indicta¬ 
ble, &c. 

t 

Infants. 

1. An infant may buy necessarie'S, 

but cannot borrow money to buy 
necessaries 279, 28C, 387 

A person lending an infant money 
to pay fo" necessaries in equity 
stands in the place of the person 
supplying the necessaries, n. 279 

2. Also a bond given by an infant or 
ideot for any purpose is void 675 

3. In Indebitatus assumpsit, infancy 

may be given in evidence on non 
assumpsit “ 279 

4. Custom of a manor, that if the 

surrenderee appears not on three 
proclamations, he forfeits, binds not" 
an infant 386 

. Py statute 9 G. 1. c. 29. s. 5. 
infants and femes covert do not 
forfeit copyholds by neglect or refu¬ 
sal to he admitted, or pay any nne, 
n. * ibid. 

5. See divers cases cited of recoveries 

suffered by infants on privy seals, 
but disallowed 567 
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G. In appeal. iSJ’c. the writ and suit of 
an infant is subject to the direc< 
tion of the prochein amy, not of the 
infant himself Page 176,177 

And see page 95. 

• Inns and Innkeepers. 

1. One takes lodgersto lodge.diet, and 
lets stables for their horses, not an 
innkeeper within 5 tP. ^ M. c. 

* 13. for quartering soldiei's 387 

•2. J\roie; A lodger is upon express 
contract, a guest not; if a guost steal 
it is felony, if a lodger, not 388 

3. Onerby leaving his horse in an inn 
becomes a guest; secus of a dead 
thing ibid. 

j] person requesting to leave goods 
at an inn is refused, but whilst he is 
drinking there they are stolen, the 
inkeeper liable, n. ibid. 

•4. An innkeeper (though part-owner 
Qf a ship) held not within the sta¬ 
tutes of bankrupts 109 

See also Alehouses, and p. 18, t^v. 

Innuendo, vide E.vposition of IVords. 
Inquisition, vide Tndiettnents, &c. 

Inrollment. 

1. A*deed may be inrolled without 
the examination of the partv' upon 
proof by witnesses of *its delivery 

389 

12. The party died before acknowledg¬ 
ment, yet the deed was inrolled 

ibid. 

3. And wherft two are parlies, ac¬ 
knowledgment bji one binds the 
other ibid. 

■i. A rule that all deeds be acknow¬ 
ledged on the plea-side and in open 
court ibid. 

Institution and Induction, vide Bish¬ 
ops and Presentation. , 

.Tointenapts, Tenants in Common^ &c. 

"Ti. Where the words, equally to be di- 
videdf make a jointeoauc}', or te¬ 


nancy in common Pa^eSSB, 391, 
a 392, and note in 392 

2. Grant of 100/. rent to five equally 

to b€ divided, to hold to them, viz, 
20/. to each, ^c. they are jointen- 
ants ^ 390 

3. So a grant to A, and B. habend. 

one acre to A. and the other to B. 
tliey arejointenants S91 

4. One tenant in common may dis¬ 

seise his companion, i. e. by an ac¬ 
tual ouster 392 

5. Tenants in common'may be by 
proscription, but not by wrong 423 

6. rhey cannot join in an ejectment, 
423. Nor in an avowry 390 

7 But coparceners must join in avow¬ 
ry. 390 Vide 187 

8. See the difference between copar¬ 
ceners and tenants in common, as 
to pleading a sole seisin 629, 630 

9. The possession of one jointenant is 
possession of the other, so as to 
prevent the statute of limitations 

285 

10. And if one jointenant levies a 
fine, though it severs the jointure, 
it does not oust his companion 286 

11. One jointenant of chattels cannot 
bring trover against his companion, 
but may against a stranger 290 

12. Wliere one coparcener will take 

advantage of a forfeiture, and the 
other not, Q. if an apportionment 
shall be 187 

Joint and Several. 

1 .* Two cnparcc ners, execution against 
one, the sheriflf must seize all the 
goods, and sell an undivided moiety 

392 

JVote concerning the taking of 
partnership stock upon execution 
against one partner ibid. 

2. What words make a •covenant or 
obligation joint or* several, vide 

393 

See also Apportionment and Join- 
tenants. 

Journeys Accounts. 

Where one not party to the first writ 
may have a writ by journeys ac¬ 
counts 303 
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Issue General. 

1. In debt the defendant may plead a 
release, or give it in evidence on the 
general issue of nil dehet Page 394 

2. So in assumpsit he may plead pay¬ 

ment, or give it in e'ridence on non 
assump. ibid. 

5. Yet held, that performance in 
assunijjsit amounts to the general 
issue ibid. 

4. In trespass, plea, tliaf it was the 
horse of J. S. and the plaintilf 
took and'-impounded it, and that 
the defendant took hnn by icple- 
vin, amounts to the geneial issue 

ibid. 

See also P^eas and Traverse. 

Issue and Profits. 

1. Issues of lands not forfeited by 

outlawry till inquisition taken ; and 
alienation before inquisition is a 
bar 395 

2. Issues of a jointenant for life arc 
leviable on him in reversion ibid. 

5. Beasts of a stranger levant and 

couchant are seizabic on a leritri 
facias ibid. 

4. So of a jointenant and commoner, 
unless the title found by the inqui¬ 
sition ibid. 

Judge. 

O 

1. Tlie mayor of If. committed for 

sitting in judgment where he was 
party, though by the charter tfie 
only judge there 396 

2. Where one acts as a judge, liis 
act is not traversable; aliter of an 
officer, as a constable, cy*-. ibid. 

3. A judge not answerable for erior 

of judgment either by action or in¬ 
dictment o * 397 

4. Mayor and «ommonalty of L. may 

limit penalties of by-laws to them¬ 
selves 397 

5. But such penalties cannot be sued 
for in the mayor’s court; aliter 
if the mayor could be severed 597, 

398 

6. Mayor is head of the corporation, 

and an action by them abates by his 
death ibid. 


Judgments. 

1. Judgment for a fine may be given 
in the defendants absence, but nut 
for any corporal punishment Page 

5G, 400 

2. Judgment may be given after the 

plaintiff’s death, if it be within two 
terms after verdict 41)1 

3. There must be four days exclusive 

between the day in bank and the 
signing ofjudq^ncnt 399 

4. In wliat cases judgment may b^ 

entered on the peremptory rule 
without in<»tlon ibid. 

5. Judgment on demurrer to a plea 
mustbe entered with et quia videtur 
curioi quod placit.prwairf. 402 

6. If the plaintiff'in a movstravs de 
droit fails in his title, no judgment 
need be given for the king ■' 488 

7. See the forms of entering judg¬ 
ments on non pros, ^c. 455, 45G 

8. Judgments ought to be complete 

and foi mal; and a dismission is no 
judgment 511,512. 

9. A warrant to confess judgment 
may be given in custody, and how 

402 

ATsfe respecting the necessity of 
an attorney for the defendant being 
present on giving a warrant to con¬ 
fess judgment by a person in cusfo* 
dif ibid. 

10. Warrant to confess judgment by 

a. feme, who afterwards marries, is 
tlictcby revoked 399 

11. Yet judgment confessed by a 

feme covet t icfused to be set aside 
OR motion 400 

12. Where a judgment is confessed 

on terms, the court will take notice 
of them ; aliter if the agreement is 
subsequent , 40 

13. Judgment for a scandalous libel al¬ 

tered the same term, and the pu¬ 
nishment increased . 401. 

14. Upon writ of inquiry after inter¬ 

locutory judgment, where the final 
judgment must be against the ud- 
niintstrator •• 42 

15. Bringing debt iiipon a judgment 

is no waiver of the lieu ci-eated by 
thatjudgment 80^ 

16. And debt will He in an inferior 
Court on a judgment in B. (^0 

439 
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IT. Judgment of a superior Court is 
only voidable, though a private stat. 
says it shall be void Pa^e 674 

18. On payment of costs, Judgment 

will be set aside though regularly 
entered, if the plaintiff has not lost 
a trial ' 402 

19. No reference for irregularity after 

writ of error brought ibid. 

20. V^'hat Judgment shall be given on 

a writ of error, vi^e 401 

J21. A judgment cannot be reversed 
in part and affirmed in part, unless 
part is by common law and part by 
statute 24 

22. If Judgment for defendant on spe¬ 

cial werdict be reversed in Exche- 
<juer Chamber, that Court shall 
give the new Judgment, aliter if on 
a demurrer 403 

23. If a judgment of B, B. be re¬ 
versed in parliament, the new Judg¬ 
ment must be entered in parliament 

ibid. 

Set also JlUornies, Jdrrest of Judg¬ 
ment, Confession, and Convictions. 

Jurisdiction, 

1. ’Air Jurisdiction is derived from the 

crown 510 

2. In inferior courts every thing that 
makes the gist of the action must be 
laid within the Jurisdiction 404 

JVbfc concerning causes of action 
in inferior courts being witkin the 

jurisdiction - and Qu. Whether 

the defendant can take advantage of 
their arising without the jurisdic¬ 
tion, where it is so alleged, and there 
is no plea to tl^ contrary, ib.—Vide 
Taylor v. Blair, 3 T. R. 453. 

3. Aliter, if only matter of aggrava¬ 
tion ibid. 

4. Bill may be in Chancery to fore- 

' close a mortgage on lands out of its 

jurisdiction, if the person be within 
it * ibid. 

Cases in which the Court has e.v- 
ecuted agreeme,nts relative to lands 
in Ireland, &c. also relative to the 
Isle of’ Man, and the boundaries of 

»■ American plantations, n. ibid. 

5. See a diversity where two Courts 


have jurisdiction of the Same thing, 
and where not Page 195 

6. And se*e the jurisdiction of justices 
and, the sessions, touching appren¬ 
tices 67 

• 

Sec also Courts Inferior, Justices, 
Sessions, &c. 

Jury and Juror. 

1. See the rules of striking juries by 
the master, and the practice therein 

• 405 

2. Jurors ought to acquaint the Court 

that they can give evidence before 
they are sworn ibid. 

See also Challenge, Trials, and 
Verdicts. 

Justices of Peace. 

1. Authority given to justices of peace 

must be exactly pursued 475 

2. Indictment for forgery lies not be¬ 

fore justices of peace (vide Convic¬ 
tions and Indictments) 406 

Justices of peace have authority 
over offences mentioned in their 
commission; libels, conspiracies, 
frauds, and nuisances ; but not of¬ 
fences created by statute without e.v- 
press words, n. ibid. 

3. See their proper method of pro¬ 

ceeding on 14 Car. 2. for removals 
of pobr ibid. 

4. They have no jurisdiction upon the 

« statute of usury 680 

5. See, where their orders are not 

void, but voidable 674 

See also Alehouses, Apprentices, Bas¬ 
tards, Convictions, Poor, Orders, 
and Sessions. 

Justification. 

• 

1. A wife may justify an assault in 

defence of her husband; so may a 
servant in defence of his master, 
but not vice versa 407 

2. Nor can one justify in defence of 

his house or close, ^c. but must 
plead molliter manus ibid, 

3. He that commands, or even re- 
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quests another to take goods, «§fc. 
is a trespasser Page 409 

4. And iutrespass such command, ij^c. 
is trafersable; contra in replevin 

ibid. 

5. In trespass for takipg goods the 

officer need only shew a writ of 
execution ibid. 

6. Secus of a common person, unless 
in aid of the officer by his command 

ibid. 

7. Where a principal officer justifies 

under a r^urnable writ, he must 
shew it was returned; secus of sub¬ 
ordinate officers ibid. 

8 . A Serjeant at mace justified under 

a precept on a plaint in replevin, 
and held ill because not shewn it 
was returned ibid. 

9. In imprisonment justification by 

order of Court of Conscience to 
carry the plaintiff* to the Compter, 
held ill, because the imprisonment 
was confessed, but not shewn to be 
in the Compter 408 

10. Justification by 1 El. c. 17. held 
ill for want of shewing a warrant 

407 

11. In justifying under a writ it is not 
enough to shew where returnable, 
but must also shew whence it issued 

517 

See also Bailiff, Replevin) and Tres¬ 
pass. 

K. 

f 

King. 

1. The king has a right to the service 

of his subjects 168 

2. The king cannot discharge the 
right of a subject, or hinder him of 
a remedy the law gives him 19 

8. The kings of* England have not 
the sole legislative power, and if 
the king and clergy make a canon, 
it does not bind laymen without 
their assent 412 

4. TheJeing can lay an embargo pro 

bono pumico only 32 

5. He cannot grant an annuity so 
as to chaige bis person, but may 


charge his revenues, as the excise, 
Sfc. Page 58 

6. He cannot take benefit of a de¬ 
vise to superstitious uses, but shall 
apply it to a charitable use 163 

7. In grants by him, where it appears 
he intends to pass the thing, it shall 
pass notwithstanding false recitsds 

^61 

8. lie need not bring a scire facifis to 
revive a judgment after the year 

603. 

9. He cannot pardon murder, except 

it be by express words 499 

10. He may pardon a disability where 

it is only the consequence of a 
judgment; aliter where part'bf the 
judgment 689 

11. He may create an Irish peer un¬ 

der the great seal of England by 
express words 510 

12. After institution and induction a 
presentation by the king is void, 
though it be ad corroborandum, ^c. 

102 

13. In conquered countries such laws 
are to take place as the king pleases 

412,666 

14. The king’s chaplain extraordina¬ 
ry is not capable of a plurality 1£1 

15. And see toucliing the king’s chap¬ 
lains ordinary and extraordinary 

161,162 

See also Monstrans de Droit, Offices 
and 0ff.ee for the King; and Par¬ 
dons; Parliament, and Treason. 


L. 


Labourers, vide Master and Servant. 

Laws Common, Canon, Civil, See. 

1. Where an uninhabited country is • 
found out and planted, all laws in 
force* here are immediately so there 

411 

2. But where an inhabited country is 

found and conquered, not so till 
declared by the conqueror » ■ 411, 

412,666. 

*3. No canons oblige the laity with- 
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out consent of the civil legislature 

Vage 412 

4. The islands Ouernspy, Jersey, 

Sarke, ^c. are governed by the laws 
of J^Torinandy 404 

5. The laws of England do not ex¬ 

pend to Virginia, <S‘c. boing con¬ 
quered countries 411,666 

6 . Where an issue depends on foreign 
la\frs it may be tried in the next 
county, and sucK laws given in 

'*■ evidence 651 

7. A temporal matter incident to a 

spiritual jurisdiction must be tried 
according to the rule of the com- 
monilaw 54f 

а. See the difference between the 

maritime law and common law, as 
to l^pothecations 34 

0. And of lex mercatoria, vide Bills 
of Exchange, and p. 443, 125 

And Lex Parliamenti, vide 519. 

See also Villeins, and p. 18. 

Law Cases denied, vide in Fine 
Tabulce. 

Leases. 

1. A lease for a year, and so from 

year to year, quamdiu, <§* 0 . is a lease 
for *two years certain, and after at 
will 413 

2. When a lessor or lessee'at will may 
determine his will, ride bis ibih. 

3. Termor for years grants for a tess 

term to commence after his death, 
it is good ibid. 

4. A parol dernist to hold from year 

to year, sic ultra quamdiu, ^c. 
is a lease for tw'o years 414 

5. And after, every subsequent year 

begun is not determinable till that 
btnended ibid. 

б. And is not void by the statute of 

frauds ibid. 

A'ote concerning tenancies from 
year to year, notices to quit, ^c. ib. 

7. Leases pf copyhold lands are void« 

^ and a fttrfeiture 187, 537 

(lucere of leases in possession, and 
reversion 537 


9. For bishops leases, vide Bishops, 
^c. • Page 189 

See ajso Breach 13. Grants I, 2. 
and p. 244, 346, 588. 

t 

Legacy. 

1. Where a real estate shall be charged 
with legacies in equity, vide 416 

2. A legacy to a creditor greater or 
lesser than his debt,)how to betaken 

155,508 

3. An action lies for a legacy devised 
out of lands, (^u. vide note 415 

In xvhat cases legacies carry in¬ 
terest, ib. & n. 

4. Estates per AM ter vie, how far sub¬ 
ject to the payment of legacies 464 

5. Where a time is annexed to the le¬ 
gacy and not to the payment, and 
the legatee dies before the time, 
it is a lapsed legacy 415 and note. 

6. See a prohibition to Spiritual Court 
on a suit for a legacy for refusing 
proof of payment, by one witness 

547 

Of martialling assets, 416 and note. 

See also .issets, Executors and De¬ 
vises. 

Libellus Famosus. 

1. The whole libel need not be set 

forth in the indictment, but if any 
part qualifies the rest, it may be 
given in evidence 417 

2. ^Copying a libel is criminal, and 

writing a copy without authority is 
writing a libel 417,419 

3. He that writes a libel is the con¬ 

triver, and having a written copy 
of a known libel is evidence of a 
publication 418 

4. Where a matter is unlawful in ge¬ 

neral, general allegatpn shall be so 
taken ibid. 

Liberties, vide Franchises. 

Limitations. 

1. Defendant being beyond sea, does 
not avoid the statute of limitations; 
cmtra of the plaintiff 420 
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2. And in replication, to avoid that 
statute, continuance mus^ be shewn 

Page 420 

3. In imprisonment, that statute be¬ 

ing pleaded to paint, th'e plaintiff 
must reply, it was one continual 
duress ibid. 

4. Action removed by habeas corpus, 

and that statute pleaded above, the 
plaintiff may reply, the suit below 
was within six years 424 

5. Pleas of /he statute of limitations 

are to be favoured 421 

6. Yet Quceie, if the statute be plead¬ 

able to suit in the Admiralty for 
mariners wages 424 

Kxtended to these suits, n. ibid. 

7. Not guilty within six years is ill 
in trespass (being limited tofoui) 

423,424 

8. Where the duty arises on consi¬ 

deration executory, the defendant 
must plead, quod actio non accredit, 
«5*c. 422 

9. S. receives the intestate’s money, 
and afterwards administration is 
committed to B. the cause of action 
accrues by the administration 421 

10. Twenty years possession is a good 
title in ejectment, for the plaintiff 
as well as the defendant ibid. 

11. The statute of limitations runs 

not against unless actually oust¬ 
ed or disseised 423 

The, statute of limitations only 
operates between tenants in common, 
&c. in case of an adverse possessum, 
n. ibid. 

12. Ji. barred in his formedon may 
take advantage of a right of entry 

422 

See also Evidence, 1, 2, 3. 

London and its customs. 

1. Court of aldermen’s power con¬ 

cerning new lights was only during 
rebuiltiing the city 425 

2. Custom to punish by information 

in* the court of aldermen for assault 
and contemptuous words of an al¬ 
derman in execution of his of¬ 
fice, is good j aliter if to disfran¬ 
chise ibid. 


3. By custom of Loudon an executor 
shall place the testator’s apprentice 
with another master, Page C6 

4. The custom there concerning free¬ 
men’s estates extends only to chil¬ 
dren, not to grandchildren 426 

5. So the custom of hotchpot the£e; 
and where it appears under the fa¬ 
ther’s own hand how much a child 
has received, the court will judge 
if a full advatr.;ement or not ibid. 

6. Mayor and commonalty of London 

may limit penalties of by-laws to 
themselves, but cannot be sued for 
in the mayor’s court 397, 398 

7. See the difference between»^ondo7t 

and other cities, as to the custom 
guilda mercatoria 204 

See also By-Laws, Corporations, ^’c. 

Lunatic and Ideot. 

1. An ideot is maintainable by the 

parish where his father is settled, 
and not where born 427 

2 . The bond or other deed of one non 

compos is void 427, 675 

3. A prohibition to probate of will, 

on suggestion of being non compos, 
denied 552 

4. Surrender of tenant for life, being 

non compos, to a remainder-man is 
void, Src. 576 

See also Infants. 

M. 

Maihem, vide Trespass. 

Mandpmus. 

1. A Mandamus to one, to command 
another to do the act, is ill 436 vide 

\ 701 

2. Several persons cannot join in ,a 
mandamus to restore 433, 43*6, 437 

3. The writ not to be tested before 
granted ; but the alias and pluries 
may be retytTnable immediate 434 

4. And fifteen days between the teste 

and return if above f^rty miles 
from London, and eight days if un-w 
der ibid. 

Only fourteen days, n. ibid. 
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5. And if the first writ be not return* 
ed, a peremptory rule shall go, and 
next an attachment, Page 429 

6 . Also after the return falsified, a 
peremptory mandamus is of right 

430 

7. Yet if action be brought for such 
"false return in C. B. no peremp- 

Wry mandamus shall go 428 

8 . Where an oflScer at will is remov¬ 
ed, and the coriporation does not 

r, rely on their power, but return a 
misdemeanor, and that is insuffi¬ 
cient, a peremptory mandamus shall 
go 428, 435 

9. Wapt of summons is no objection 

for removal, if the party appeared 
and was heard 428,435 

10. A custom to remove ad libitum is 

gobd, but that must be returned 
positively 430 

Power of amotion is incident to 
a corporation, n. ibid. 

11. A return of mandamus must be 

certain to every intent 432 

Certainty to a certain intent in 
general is sufficient, n. ibid. 

12 . Several matters may be returned 

on the same writ, but they must be 
consistent 430 

Cases of different consistent mat¬ 
ters, n. ibid. 

If causes returned are consistent, 
bul* some good and others bad, the 
bad may be quashed and the good 
tried, id. ’ ibid. 

13. A variance between the writ and 

return in the name of the coyiora- 
tion is ill 434 

14. A mandamus directed to the 
mayor, bailiffs, (^•c. the mayor 
alone may“ make the return, and 
the others cannot disavow 431, 

vide 701 

15. But the mayor is punishable if he 

’ dores it against the consent of the 

majority 431,432 

16. Where the return speaks of a 

constitution different from the writ, 
it ought to deny the'supposal of the 
writ 431 

17. Rettirn of a resignation in the 
corporate assembly and election of 
another into the office, is good 433 

Salkeld, Yol. II. 


18. But non fait debito modo eleetus is 

not good, unless the writ suggests a 
debito modo P^S^ 433, 434 

19. An amotion or removal must be 

for the matter charged 435 

20 . Non-attendance is a good cause 

of forfeiture of the office of record¬ 
er ibid, and vide note 

21 . A rule to inspect the charter in 
order to make a return, denied 430 

and vide note 

22 . Concerning mandamuses for over¬ 
seers of the poor, make rates or 
come to account vide 525, 531 

See also Distribution, Motion 2 . and 
Writs. 

Manor, vide Copyhold. 

Market, vide Fairs, 

Marriages, vide Baron and Feme, and 
page 437. 

Mariners, vide Admiralty: 

Marshal and Marshalsea. 

1 . A bond to the marshal to be a true 

prisoner is good 438 

2 . The earl marshal of England for¬ 
merly marshal of B. U. 439 

3. See the jurisdiction of the Palace- 

Court ibid. 

4. Debt lies not in the Marshalsea on 

a judgment in B. R. ibid. 

5 . The office of chamberlain of the 
King’s Bench prison inseparably in¬ 
cident to that of marshal ibid. 

6 . All other marsiialseas originally 

derived from that of the earl mar¬ 
shal of England 439,602 

See also Escape 2. 

Master and Servant. 

1 . Master is liable for neglect of his 
servant, not the wilful v.^rong 441 

2. And he that employs a servant un¬ 
dertakes for him , 440 

3. Yet the servant’s act binds not the 

master unless be acts by his au¬ 
thor!^, or he consents 442 

4. Goods are spoiled by default of a 

66 
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master of a ship employed by the 
owners, the owners are liat»le Page 

440 

5. But the action must be brought 

against ail the part owners, who 
make but one master ' ibid. 

The defect can only be. taken ad¬ 
vantage of by plea in abatement, n. 

ibid. 

6. The servant may justify battery in 

defence of his master, but not e con- 
uerso 407 

7. If a servant be robbed of his master’s 
money or goods, he or the master 
may sue the hundred 613, 614 

S. A master of a stage-coach is liable 
for goods lost by nis driver, if he 
takes a price for carriage, aliter not 

9. A covenant between the master and 
a third person, the servant not being 
party (vide. Apprentices) 479 

10. Order by justices for payment of 

servants wages, if it does not ap- 
ifear what wages shall be intended 
husbandry 442,484 

11. So order to pay 49.S. for labour 

in husbandry held good, though it 
does not appear such wages as the 
statute directs 441 

12. For remedies for wages are fa¬ 
voured in the superior courts 441, 

479,484 

13. See the distinction between ser¬ 
vos proBdialis and personalis 667 

See also Apprentices and Authority. 


Maxims. 

J. Omnis innovatio plus novitate per¬ 
turbed quam utilitate prodest 20 

2. Sic utere tuo ut alienum non Icedas 

„ 22 

t Communis emorfaeit jus 33 

3. Volenti non Jit injuria ibid. 

4. (luicunq} hahet ordinariamjurisdic- 
tionem est loci illius ordinarius 41 

5. Annua nec debitum judex non sepa- 

rat ipsum 65 

6. Id certum est quod cerium reddi 

potest 75^ 

7. estjustum aliquem p'ost mor¬ 
tem f acre bastardum 121 


8. Ex nudo pacio non oritur actio 

(vide 24 ) Page 129 

9. Par in parem imperium non hahet 

135 

10. JVnlla curia qtim recordum non 
habet potest mandare carf.eri 200 

11. Actio pro injuria personali woj’i- 
tur cumjiersona, (vide 12.) 210, .SI4 

12. Placitum est nomen collectihim, 

q. ‘219 

13. E.rpressio eorum quae tucite in- 

sunt nihil operatur 23.> 

14. JV*e?iio bis punietur pro unu de¬ 
licto 253 

15. qui serjjit onus sentire debet 

commodum «i 302 

16. Utile per inutile non vitiatur 417 

17. Utlasatus non convictus est de 

facto, < 3 *c. ^ 494 

18. Ses est misera uhi jus est vagum 

512 

19. quifacitper aliumfacitperse 589 

Measures, vide Weights. „ 


Melius Inquirendum, vide Coroner and 
Office for the King. 


Merchants and Merchandise.. 


1. The word merchant includes all 

sorts of traders, as well as merchant 
adventurers 445, aiqj note 

2. And the drawing a bill of exchange 
mak,es a merchant to that purpose 

125 

3. Between joint merchants the re¬ 
medy survives, but not the duty 

444 

4. Therefore the spvivor and the 
executor cannot join, in an action 

« ibid. 

5. In policies, warranted to depart 
with convoy, is intended' without 
wilful default of the master ...44,? 

6. And intended only from the place 

of having convoy ibid. 

And for the voyage, hut acciden¬ 
tal separatioh is ^ooreach, n. ibid. 

7. And deviation discharges the po¬ 
ll^ for that time, ^c. "f 444,445 

8. ^cBre if a ship seized by the> 
^vernment be within the word 
detention in the policy (vide note) 

444 
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9. A policy altered by consent after 
it was underwritten, yet good 

Page 444 

10. Goods spoiled by default of the 
master, the owners liable 440 

See also Jtdmiraliy. 

Misfeasance, &c. vide Actions on the 
» Case, 2, &c. 

Misnomer, vide Abatement, Addition, 
Mames, und. Variance. 

'■* Modus Decimandi, vide Tithes, 
Money. 

1. An^* piece of money coined at the 

Mint is of value as it bears propor¬ 
tion to other current money, and 
that without the king’s proclama¬ 
tion 446 

2. The unite being raised iGd. by 

King James 1. was the occasion 
of coining guineas, viz. at 20s. 
• ibid. 

3. Tn indeb. assump. to pay tSl. 10s. 

for nine guineas received, not ne¬ 
cessary to shew the number of gui¬ 
neas {vide 0,22) ibid. 

4. Money paid on a void award may 

be pleaded as accord and satisfac¬ 
tion ^ 71 

5. A r^eives money of B. by the 
hayds of C., it is A.’s money, and 
he must abide by tlie loss 507 

C. A power to charge lands^with a 
sum of money imporfs the interest 
thereof also ^ 538 

7. Touching bringing money, into 
court, vide 583, 596, 597 

See also Assumpsit, Rules of Court, 

and Tender, &c. 

• 

Monopolies. 

'See-'the construction of the statute 
21 Jac. 1. c. 3. of monopolies and 
of new inventions 447 

Monstrans de Droit. • 

1. If th%* plaintiff therein fails in his 
own title, he cannot take advantage 
of another’s, or want of title in the 
crown 447 


2. The record of the inquisition there¬ 
on is before the Couii with respect 
to the plaintiff only Pa^e 448 

3. And see the judgment therein U>id. 

^e also page 395 

Mortgages. 

1. A mortgage with proviso that fu¬ 

ture interest, if not paid, shall be 
taken as principal and bear interest, 
the proviso is void 449 

2. A mortgagee or purchaser prece¬ 

dent, thou^ by defective convey¬ 
ance, shall be preferred before as¬ 
signees of commissioners of Iwnk- 
rupts 449 

3. Where personal estate shall be ap¬ 
plied to pay off a mortgage in dis¬ 
charge of the lands 449, 450 

JSTote from Cox’s P. Wms. re¬ 
lative to this subject ibid. 

4. See also Chancery, 19, 20| 
and Disseisin 1 and 2. 

Motion. 

1. No motion to quash indictments 
removed by certiorari after the re¬ 
cognizance for trying is forfeited 

380 

2. No motion for peremptory manda¬ 

mus after verdict for false return, 
till four days after the ret. of the 
postea 431 

3. If a plaintiff moves to amend his 

declaration the same term the plea 
comes in, he need not give new rules 
to plead 520 

4. No motion for a new trial after mo¬ 
tion in arrest of judgment 647 

5 . Where a scLfa. skall issue on mo- 
tiou, and where without, vide 598 

6. A franchise not to be allowed on 

motion, unless formerly pleaded, 
and is upon record 450 

7. Where a fine is set for forcible en¬ 

try, the conviction not to be quash¬ 
ed on motion ibid. 

8. See where a venue may be changed 
on motion, in Barrister and Visne. 

9. How to move to make a record s 

concilium, 565 

Murder, vide Appeal, Felony$ and 
614. 
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N. 

^ames of Purchase and Dignity. 

1. A duke’s eldest son is rot to be 
styled by his father’s second title 
in legal proceedings, though allowed 
him in common parlance 

Page 451 

2. A corporation may sue by their 

name of incorporation, though they 
have express power to sue by an¬ 
other ' 451 

S. A variance between the writ and 
return of a mandamus in the name 
of the corporation, is ill, 434, vide 

433 

4. A bond made by the name of Er- 

lin, but subscribed Erlwin, is no 
material variance 462 

5. On certiorari to remove orders, 

the name of the parish in the writ 
and that in the order must be the 
same 452 

6. If a writ or declaration be against 

one as knight only, Avhen he is a 
knight and baronet, it is a misno¬ 
mer 50 

See also Jibatement, Jldditions, and 
Variance. 

JV*e ejreaf Pegiium, vide Writs. 

JSTegroes, vide Villeins. 

JVisi prius. 

1, The authority of a judge of nisi 
prius is by commission of assize 454 

2. A judge of nisi prius may receive 

a nonsuit at the assizes 46G 

See also Abatement, IT. Amendment 
14, 16, and Arrest of Judg^ 
ment. 

JVbbility, vide Peers. 

J^oUe Prosequi, vide ^’'onsuit. 
nDTon Compos, vide Lunatic. 

JSTonsuit. 

1 . In trespass against four tl^ere can 
be but one nonsuit for want of de¬ 
claring 455 


2. A non pros, may be entered as to 
one defendant after interlocutory 
judgment, not after final Page 455 

3. W here a defendant files bail with¬ 

out an arrest, the plaintiff may be 
nonpros*d ibid. 

4. In a quare impedit nonsuit after 
appearance is peremptory 559 

5. So it seems in Appeal; But non¬ 

suit therein before appearance is 
not peremptory 64 

6. In ejectment against several, iv 

some confess lease, (ij'e., and others 
not, the plaintiff may proceed as to 
the former, and be nonsuit as to the 
latter 456 

The report is incorrect quoad hoc, 
n. ibid. 

After judgment by default against 
one defendant, the plaintiff cannot 
be nonsuit as to another, id. ibid. 

7. Where several defendants sever in 

plea, plaintiffs may enter non pros. 
against one, any time before ^he 
record sent down 45r 

8. A discharge by nolle prosequi on in¬ 
dictment, will not maintain an ac¬ 
tion for a malicious prosecution 456 

9. See the forms of entering non pros. 

ibid. 

JVotice. 

1. Notice is not necessary to be al¬ 

leged w'liere the matter is presumed 
to be known without it 457 

2. As wiicre A. in consideration D. 
would deliver up a bond to C., as¬ 
sumes to pay li 30/., action lies on 
B.^s delivering up the bond to C. 
sans alleging notice to A. of such 
delivery; because.intended ibid. 

3. Where and what notifee is necessary 

or not, in order to make a settle¬ 
ment 472, 473, 476 

4. Where one is bound by deed to 

do an act of which be is to give no¬ 
tice,, though such notice is dispens¬ 
ed with by becoming impossible, 
yet the act nuist be done 214 
If there be ho actual proceeding 
within four terms, there must be a 
term’s notice of trial ^ 557 

6. See more concerning notice of 
trial, ^c. 257, 645, 650, 653 

See also Bequest. 
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^ovel Assignment. 

]. Where the defendant by plea 
makes a transitory trespass local, 
the plaiutifl*may make a new assign* 
ment , Page 453 

2. Where the place is made material 

*by the defendant’s plea, he must 
shew it with certainty ibid. 

3. If in trespass, quare clausum fregit, 
he pleads liberurn tenementum, and 

I issue thcreon,he may shew any close 
that is his freehold ibid. 

4. But if the plaintiff’ gives the close 
a name, the defendant must prove a 
freehold in the close so named 453 

JSTudum Pactum, vide Assumpsit. 

ATuisance. 

1. If one erects a house which stops 
my lights, I may pull it down 459 

2^ In case for stopping lights it must 
appear that the lights were ancient 

ibid. 

3. And consuevit after verdict therein 
imports time out of mind ibid. 

4. Tenant for years erects a nuisance, 

and makes an under-lease to B., ac¬ 
tion against either 460 

5. A quodpermittatprosternere qum- 

dnm maijicia ad nocumentum, Stc. 
lids 458 

6. In justification of abating a nui¬ 

sance it needs not be showri? that he 
did it doing as little hurt as could 
be ' 458,459 

7. Keeping swine in a city, a nuisance 
at common law, and indictable 

• 460 

9 . 

Oaths and Affidavits. 

1. See the oath of the trier^ of ju¬ 
rors on a challenge for favour, ^c. 

52 

2. Oath made 4s veritate prmmisso- 
ruth is insufficient in convictions 369 

3. CouZerning the taking of oaths to 
qualify for offices in corporations 

428,429 

4. Where a peer shall depose on his 

* oath or his honor 512, 513 


5. One robbed, if he refuses to take 
the oajh, cannot sue the hundred 

Page 613 

^ote respecting Quakers* affirma¬ 
tions. ^ ibid. 

6. Affidavit of the time when a declar¬ 
ation was delivered 670 

7. On submission to a fine after con¬ 

fessing an indictment, affidavits 
may be read to prove the prosecutor 
assaulted first; contra after a convic¬ 
tion 55 

8. Affidavits taken befdre commission¬ 

ers, by 29 Car. 2. c. 5., must be in 
a cause in court 461 

9. Where affidavits of persons pillory- 

ed may be read ibid. 

10. Where on shewing cause new af¬ 

fidavits may be read to support a 
rule ibid. 

Obligation. 

1. Insensible words in the sum of an 

obligation may be explained by the 
conuition 462 

2. As sex triginta libris, or quadrans 

libris, ^c. ibid. 

3. Condition of a bond (reciting a 

debt) not to pay, is repugnant, and 
the bond single 463 

4. Bond made by Erlin and subscribed 
Erlwin, is no material variance 

462 

5. Bond from A. and B. to H. joint 
and several, a covenant from //. not 

* to sue is no defeasance 575 

6. A bond by a deputy to pay a cer¬ 

tain sum not of his salary or profits 
is good 466, 468 

7. But where it is without relation to 
the salary or profits, it is void ibid. 

See also Bay, Date, ^nd Chancery. 

* 

Occupant and Occupancy. 

1. The heir shall be charged in the 
case of a special occupancy with 
payment of debts, not legafbies 464 

2. An administrator shall be charged 

in lyte manner where he is a special 
occupant 465 

Estates pur auter vie distributable 
as personally, n. ibid. 
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Offices and Officers. 

1. A judicial office may be granted to 
two, but if one dies it docs not sur¬ 
vive, unless said, to the survivor 

Page 465 

2. The king grants an office to 
durante oene placito, and after 
grants it to B. to commence after 
«ie death, surrender, or forfeit of 

the latter grant is good iHd. 

3. Office granted at will is at the will 
of the king, and not of the par^, 
and may be surrendered 466 

4. King’s tenant at will may forfeit: 
but there must be an inquisition 

ibid. 

5. Non-attendance a good cause of 
forfeiture of the office of recorder 

435 

6. Of removing officers at will in cor¬ 

porations, vide mandamus 8. and 
p. 428 

7. A freehold to commence in futuro 

may be in a rent de novo, or in an 
office 466 

8. Bond by a deputy to pay half the 
profits of the office, or a certain 
sura out of the salary, ^c. is good 

ibid, and 468 

9. Earl marshal of England formerly 

marshal of B. B., and the office of 
chamberlain of the prison incident 
to that of marshal 439 

10. The custos rotoloruni may appoint 
the clerk of the peace without deed 

467, vide 479 

11. Concerning the office of clerk of 

assize, vide 670, 571. and Clerk of 
the Market 327 

12. A parish-clerk nominated by the 
parson is in for life, S(c. 536 

13. And case lies for disturbing him 
in the execution of his office 468 

14. The mayor is the head of the cor¬ 
poration 398, 432 

See also Bailiff, Constable, Coroner, 
Fees, Mandamus, Marshal, Judge, 
Sheriff, &c. 

Office for the Kmg. 

1. An inquisition finding some pointy 
well, and nothing as to othen, may 
be supplied by a melius inquiren¬ 
dum 469 


2. Contra where it is defective in the 

points found Page 469 

3. d. tenant for life, remainder to B. 
in fee; Jd. is attainted, the king 
seizes, B. may enter on the king 

ibid. 

4. .dliter if an office had found ff. 

seised in fee, ^c. ibid. 

See Monstrans de droit. 

Orders of Justices of the Peace. 

1. Order by justices residing in the 

county, not enough, sans saying of 
or for the county 474 

2. Oi^er for removal need not be by 

justices of the division, but must be 
quorum unus, vide bis 473, 480 

3. Justices cannot command the of¬ 

ficers of the parish whither H. is 
sent, to remove him 493 

4. On orders of removal the examina¬ 

tion must be by both justices, quo¬ 
rum unus 488, 419 

5. Order to remove one to B., because 
the father last settled there, is ill 

470 

6. So to remove w®. and his family, or 

wife and family, because too gene¬ 
ral .482, 485, 488 

7. So an order reciting, tFe are in¬ 

formed B. is the place of legal set¬ 
tlement, is ill 473 

8. Also there must be a direct idju- 

dication of the place of legal settle¬ 
ment" 478, 479 

9. Order made on complaint that A. 
is likely to be chargeable, is not 
good without an adjudication 491 

10. And such order must be made on 

complaint of the •churchwardens 
(q.) 492,493 

11. But need not shew that he did not 
rent a tenement of lOf. per annum 

ibid. 

12. Order of two justices not appealed 

from binds the parish upon which 
it is made, till a new settlement is 
gained 488,489 

13. Andheld, an order of two justices 

binds against all parishes till re¬ 
pealed 481, vide 52A, 527 

14. Yet an order of reversal on ap¬ 

peal binds not a third parish nor 
party 486 
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15. Where justices nmy remove to or 
from extraparuchial places, vide 

r(tge4%^,^%7 
IG. The parish on whom an original 
order is made cannot remove till it 
be reversed 488 

J7. And tiic sessions on appeal cannot 
*send to a third place not party 475 
18. Nor can the sessions after their 
fipst order make an order of review 
(vide Sessions) » 477 

ttO. And an appeal from order of cor¬ 
poration justices must be to the ses¬ 
sions of the county, not of the cor¬ 
poration 490 

20. Thp first order failing, all subse¬ 
quent orders fall to the ground 


482 


21. After order confirmed on appeal, 

if a person goes to a parish not 
party, he must be removed by ori¬ 
ginal order 481 

22. An order reversed is final 
pnly between the parties; but if 
confirmed, or not appealed from, 
it is final to all the world 492,524, 

527 

23. .Tustices may order the last over¬ 

seer^ to pay their successors what 
nioney is in their hands 484 

24. They may order wages to be 
paid generally, and the Court will 
intend it for husbandry 442, 477, 

• 484 

25. Order for maintenance of a poor 

child dropped in Cftrist-Church- 
Hospital, quashed 485 

26. Payment of parish-i'ates, ejther 

for house or person, makes a settle¬ 
ment 478 

27. Where ai\d ^hat notice on other 

accounts is necessary to make a set¬ 
tlement 472, 473,476 

and vide Poor. 

28. On certiorari the justices can only 
return the order in hme verba 493 

29. Defect of an order cannot be 

made good by matter alleged in 
the return • , ibid. 

30. See an ordet by two justices to 

executd another order made by 
others* not good 489 

See also Jtpprentiees, Bastards, Cer¬ 
tiorari, Justices of the Peace, Poor, 
.and Sessions. 


Ordinary, vide .Administration, and 

, Presentation. 

* Outlawry. 

• 

1. Jl. indebted to B. on a judgment, 
and to C. on bond, is outlaweuat the 
suit of C. and his lands seized, the 
outlawry shall be preferred before 
the judgment (except fraud shewn) 

Page 495 

2. One outlawed for a misdemeanor 

only, cannot be thet-eon fined for 
the fact 494 

3. Where the plaintiff is allowed to 

reverse it at his own charge, and 
the difterence inter B. JU, and C. B. 
herein 495 

4. Defendant need not appear in 

person to reverse it, except in trea¬ 
son or felony 496 

5. If one comes in or appears gratis, 

he may reverse it without bail; uli- 
ter if by cepi corpus ibid. 

6. If two are outlawed, error to re¬ 
verse it must be in the name of both 

ibid. 

T. But one of them may be summon¬ 
ed and severed, and then it shall be 
only for his benefit that appeared 

ibid. 

8. On error to reverse outlawTy for 

felony, if there be lands a sci. fa. 
must issue 495 

9. But*if the attorney-general confess 
on record there are none, no sci. fa. 

, is necessary 495 

10. See outlawry on mesne process 

does not make the debt lien on the 
laud 80 

Orphans, vide London. 

Overseers, vide Poor. 

Oyer and Shewing of Deeds, &c. 

1. Want of profert, «§*c. is only form, 

and curea by verdict 497 

2. And upon profert made unneces¬ 
sary oyer shall not be given* ibid. 

3. Variance between the writ and 

coun^ not pleadable without pray¬ 
ing oyer of the writ 658 

4. A negative plea need not conclude 

prout patet, {vide p, 1.) 520 
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5. Where letters patent must be 
pleaded with a profert, or not 

Page 497 

6. A deed remains in court all the 
term it is produced; aZiter letters 
testamentary or adVninistrations 

ibid. 

7. W’here one is bound to make a 

deed, he must set it forth particu¬ 
larly 498 

8. Defendant demands oyer of a deed 

indented, which he himself ought 
to set forth,**and the plaintiff gives 
oyer but imperfectly; it is at the 
defendant’s peril ibid. 

9. Denial of oyer where it ought to be 

granted is error ibid. 

10. dliter, of granting it where it 

ought not ibid. 

M deed may be pleaded without 
profert as lost by time or accident, 
n. 499 


P. 

Palatine Counties of Chester, &c. 

1. No Chief Justice of Chester till Q. 

Elizabeth's time, because only one 
justice 501 

2. No outlawries in Chester till 33 £Z. 
8. c. 13.; for coroners there were in¬ 
troduced by that statute ' ibid. 

3. Error lies to reverse a fine there 

50,0 

4. A habeas corpus lies not to the 
county palatine of Chester 354 

Parceners, vide Joint-tenants, &c. 
Pardon. 

1. The king' may pardon murder by 

express words, 499 

2. A pardon for murder not to be al¬ 

lowed without writ of allowance 
certifying sureties taken for the 
peace ibid. 

3. Oni pardoned shall not be charged 
in custody with civil actions 500 

4. Though nne for a nuisanc^ is pti- 

doned by general pardon, yet the 
abatement not excused 458 


5. What disabilities the king may 
pardon, ^c. vide King and Per¬ 
jury. 

Parish, Town, Vill, &c. 

1. A parish prima facie intends a 

vill; and so if a place be named 
generally Pag^ 501 

2. What will bring a reputed parish 
within 43 Eliz. for poor rates, 

vide Poor, and 501 

3. A constable may be chosen in a 
town or corporation by custom ibid^ 

See also Visne. 

< 

f 

Parish-Clerk, vide Officers. 

Parliament. » 

1. An act of parliament does not ex¬ 

tend to Ireland unless expressly 
named 510 

2. The judicial power of parliament 

is in the peers, but the judgment is 
virtually the king’s ibid. 

3. The house of peers have a double 

authority, but no original jurisdic¬ 
tion - .511 

4. They cannot deprive of peerage, 
and their judgment must be formal, 

510,511 

5. See touching the lex parliamenti; 

and that inheritance not original¬ 
ly dpterminable there 512 

6. See the several kinds ot right of 
electing ,members of parliament 

20, 21 

7. Action lies not for refusing to re¬ 
ceive his vote in the election of 
members, per 3 contra Holt 19 

8. And no actionilies at common law 
for a false return, unless where the 
right is determined, or cannot be 
determined in parliament .. 502 

O. per Willes, C. J. n. ibid. 

9. But an action for false return lies 

on the statute 7 <§* 8 IF. 3. 504 

10. The king’fi courts may judge of 
parliamentary matter incidently 503 

11. On commitments by th’A house of 
commons fur a privilege, no court 
can deliver on a habeas corpus, per 
S contra Holt {and note) 503 
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12. Filing and continuing an original, 
no breach of privilege Page 504 

13. And the authority of the house 
of commons is circumscribed by law 

ibid. 

« 

• See also Peers, 

Parson, Vicar, and Curate. 

curate is removable at the will of 
the parson 506 

See also Chaplain and Presentation. 

9 

Partition, vide Apportionment. 
Patents. 

1. A new charter may be used as a 
new grant, or as a confirmation 

168 

£. "Where patents must be shewn with 
a profert, <»r their e'xernplifica- 
tion 497 

3. Where the thing intended shall 

pass by the patent notwithstanding 
fatstf recitals, (Siv. 561 

4. A giant to a knight by the name 

of esquire is void 560, 561 

5. A peer of Ireland may be created 
univer the great seal of England 

510 

6. When a patentee is alistunbed of 
his dignity, how to proceed 511 

7. Of dignities created by patent, vide 

•509 

See also Surrender 5. 

$ 

$ 

Partper. 

1. A pauper shall pay costs of non- 
• suit or be whipped [-.ed per 1I(dt 

• 

2. If he gives notice of a trial, and 

does not proceed, he shall be dis- 
paupeied . * ibid. 

3. Q^uoere, If one, whose estate is 

mortgii^ed for more than its value, 
may be dispaupered 507 

Pawns, vide Pledges. 
•Salkeld, Vol. II. 


Payment and Satisfaction. 

1. An extcufor may pay debts of a 

higher nature after a decree yuod 
contputet Page 507 

2. But obiter after a final decree, for 

such decree'is in nature of a judg¬ 
ment 507 

Only with respect to personalty, 
n. ibid. 

3. ,fi. receives money of B. by the 
hands of C. it is A.^s money, and 
he must bear the loss by C. 507, 

' 508 

4. So if A. receives part of a sum and 

puts it into a bag, and while count¬ 
ing the residue the bag is stolen, 
<^c* ibid, 

5. Payment to a bond with condition 
indorsed is a good plea before breach 

ibid. 

6. But not after breach, for the benefit 
of the condition is lost by the breach 

ibid. 

7. Payment of a part and acquittance 

pleaded puis darrein continuance 
IS in bar 519 

8. Money paid on a void award may 

be pleaded as accord and satisfac¬ 
tion 71 

See also Debt, Executors, Legacy, 
Money, and Pender. 

Peculiars, vide Administrator. 

m 

Peers of the Bealm. 

li An earl’s title allowed at law, 
though it had been disallowed by 
the lords in parliament 509, 512 

2. Of the creation, office, and posses¬ 
sions of earls and barons 509 

3. An frish peer may be created under 
the great seal of England 509, 510 

4. The place of an earl’s, title is not 

material nor nece^ary to be in 
Englttnd, or any where ibid. 

5. See the difference of pleading and 

trying peerage by writ, from peer- 
age by pai^cut ibid. 

6. House of lords cannot deprive of 

peerage by patent ibid. 

7. The judicial power of parliament 
is in lUie peers, but it is virtually 
the judgment of the king ibid, 

€7 
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8. House of peel's has a double au¬ 
thority (legislative and, judicial) 

511 

9. But they have no origiiutl jul'isdic- 

tion, for all jurisdiction isff rom the 
crown ‘ 510, 511 

10. Error lies not from the Exche¬ 
quer-Court to the house of peers 

511 

11. Their judgments must be com¬ 

plete and formal, and a dismission 
IS no judgment 511,512 

12. How to proceeil where a patentee 
is disturbed of dignity vide 511 

13. Inheritances not diiginally triable 

in parliament 512 

14. One arrested by the name of a 
commoner, the court will not on 
motion try whether peer or not ih. 

15. Where a peer shall depose on bis 

oath or honour ibid. 

See also JVanies and Parliament. 

Pension, vide Jinnuity. 

Perjury. 

1. Perjury may be given in evidence 

to the credit of a witness 514 

2. But a man ought not to be drawn 
into a constiactive porjiirv dtid. 

3. riie charge thei eof ought to be 
equally certain, whether fit com¬ 
mon law or on the statute ibid. 

4. Yet on conviction thereof on the. 

statute, disability is part of the 
judgment ibid. 

5. Buton a conviction at common law, 

disability is only the consequence 
of the judgment ibid. 

Judgment on the above points re¬ 
served, n. ibid. 

6. And the .king may panlon a disa¬ 

bility where^ only the consequence 
of a judgment 687 

7. But not where part of the judg¬ 

ment; yet a statute will pardon 
both ibid. 

See also Indictments. 

Pleas and Pleading^. * 

1. Plncitunipst nomencollecfivum 219 

3. On a habeas corpus returnable in 


Midi, term, if the declaration be 
delivered before Cras. Jiniitiar. the 
defendant must plead to try, but on 
a cepi curp. he is only to plead to 
enter Page 5 15 

3. Anti so in Easter term, if the de¬ 

claration be delivered before JJeps. 
Pace. ibid, vide 5\8 

4. On informations in .Middlesex the 

ilelendant has the whole tertn to 
plead 514 

5. Bui if laid in the country, he shaR 
have time till the following term 

ibid. 

6. To a declaration delivered against 
one in custody, he shall h'ive the 
whole term to plead in abatement 

515 


7. But upon filing bills against officers 
and clerks, il is sufficient if there 
be four days within term to plead 

517 

8. And note, Sundays and holidays 

are to be reckoned as well as,|:be 
day of filing the bill ibid. 

9. No new rules to plead after an 

amendment, unless an imparlance 
be given ibid. 

10. Pleas in abatement, as mijinomer, 

not pleadable after imparlance 


11. After the bail-bond forfeited, the 

defendant cannot plead in abate¬ 
ment of the original action * 519 

12. When and how a defendant shall 

plpid alt^r a voluntary appearance 
on a cepi returned 518 

13., If judgment in ejectment be sign¬ 
ed for want of plea, in a country- 
cause, but no possession delivered, 
the plaintiff' ma^ be compelled to 
accept of a plga ; contra if posses¬ 
sion delivered 516 

14. A judgment may be eet aside, 

though strictly regular, in order to 
try the merits 518 

15. Before joinder in demurrer, the 
defendant may waive his special 
plea, and plead the general issue 

515 

16. Contra where a rule i? to plead, 
so as to stand by it, and he pleads 
specially, and the plaintiff’ demurs 

ibid. 

JtTote on waiving pleas ibid. 
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17. The court will never order a man 

to plead peremptorily, till the rules 
for pleading are out l’ag-e516 

18. Nothing can be taken advantage 

of on a plea over, which could not 
on a general demurrer 519 

, Where a statute creates a new 
thing in writing, it must be so 
pfeaded ; but where it only adds to 
a %ommon-law matter, it needs not 
be set forth in a declaration, but 
must in a plea ibid. 

19. It is against the duty of counsel, 

and the stat. HV.sf. 1. c 29. to sign 
frivolous sham pleas 517 

20. Ar«attorney cannot be compelled 

to swear his plea, but where it is a 
foreign plea .'515 

21. But if he put in a false or frivolous 

plea in deceit of the court, he may 
be fined 515, 516 

22. A parol award may be pleaded 

ready to be delivered, and parol uses 
^verred 75,676 

2.3. Several bars may be pleaded to 
several parcels of a debt on bond 

180 

24. But one defendant cannot plead 
tW(j pleas that go to the whole 218 

25. A plea to the jmisdicti(»ri is well 
in the negative, and veuit dicit, 
or dicit only, a good defence .30, 

.54.3, 544 

26. Though the bond of an infant, 
on non compos, is void, yet they can¬ 
not plead von est factUm. 427,675 

27. Testatum e..vistit is no averment, 

and only recital * 515 

28. Oiierari non debet is proper only 
w'here there never was a chaige 516 

29. In debt on* a judgment the de¬ 

claration may be sans prout patet 
per recordum 565 

SO. A negative plea need not con¬ 
clude prout patet per recordum 520 

31. "And i.f a record be pleaded, though 
no such conclusion, yet tire other 
may reply nul tiel record ibid. 

S2. Where the plea is»in abatement,the 
replication must conclude* to the 
country 2 

.S3. Buf to a plea in bar, it must con¬ 
clude <§• hoeparatus est verijicare 2, 

vide 629 


34. In replevin, prisel in outer lieu, 

must nyt concinde petit Judicium 
return., S(c. Page 3 

35. Plea of taking by distress does 

not confess property 640 

36. In trespass, ^c. justifying under 

a writ, is not enough to shew where 
returnable sans shewing whence it 
issued 5\7, vide 545 

37. Performance must be pleaded in 

the very words of the condition; 
ntiter of an excuse 520 

38. A plea on the s&lute for dis¬ 

charge of poor prisoner ought to 
shew ail the qualifications and cir¬ 
cumstances to bring a defendant 
within the act 521 

39. Where a statute creates a new 
thing in writing, it must be so 
pleaded : but where it only adds it 
to a common-law matter, it need not 

510 

40. Where a plea shall conclude with 

a prqfert. \c. 73 bis 545, 584 

41. A plea delivered as an escrow 
must conclude to the country 274 

42. Where ter tenants may not join 

in u plea to sci.fa. 60l 

43. Difference in pleading seisin be¬ 

tween tenants in common and par¬ 
ceners 630 

See also Jlbatement, Amendment, Con^ 
tinuance. Estoppel, Demurrer, De¬ 
parture, Jeff ails. Imparlance, Li- 
viitatur.'s, Misnomer, Payment, Vri- 
vilcge, Records, Hepleader, Tender 

* Traverse, and Variance, 

Pledge and Bailment, 

See of pawnbrokers and pawns, and 
how pawns are to be demanded 

522, 523 

Policies of Insurance, vide Merchants. 
Poor, Poors Rates, Vagrants, &c. 

1. There are two ways, by 43 Eliz. 

to make one parish contributory to 
the poor of another 481 

2. And touching such orders for such 

contribution vide 480 

fi. Where and what notice is neces- 
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sary or not, to make a settlement, 
vid' Page 472, 473, 476, .523, 524 

4. What payment of parish-rates make 

a settlement 478 

5. Renting a mill of 101. •per ann. 

makes a settlement 536 

G. So a parish-clerk nominated bj the 
parson ibid. 

7. Having lands in a parish does nut, 

but living there and having lands 
does, without notice 524 

The residence need nvi be on the 
landSf n. ' ibid. 

8. Taxation without payment does 

not 523, I'ide 534 

9. For nothing makes a settlement 

within 3 4 fP. M. that is not 

M'ithin the very words 534 

10. An apprentice may gain a settle¬ 
ment, though the master has none 

533 

11. A lunatic is to be settled with the 

father, not where born 427 

12. A bastard born at A. pending an 
illegal order of removal from U. is 
to be settled at B. 121,474,532 

IS. A vagrant is to be sent to the 
place of birth, and thence by order 
to his place of settlement 526 

14. An unmarried person hired for a 
year, and marrying before it is ex¬ 
pired, cannot be removed 527 

15. And if he performs his service, 

ains a settlement, notwithstanding 
is marriage 5^7, 529 

16. Two several hirings for half a 
year, though service for a whole, 
year, makes no settlement 535 

17. The father settled at A. removes 

to B. with his children, and gains a 
new settlement there; the children 
thereby gain the same, though under 
the age of seven years 528 

The father’s settlement e..Ttends to 
children burn after his death, n. ib. 

18. A certificate-man is not remova¬ 

ble till actually chargeable, and the 
order of removal must so adjudge 
him 532 

19- Anfl the certificate concludes the 
parish giving it, as to all the world 
535, sed vide co;itra 530 

20. A standing rate for the pf/or can¬ 
not be made, for it is variable by 
circumstances 526,531 


21. And justices may quash the whole 
■ rate, where unequal, and make or 

order a new one Page 524 

22. Rates and assessments for the 

poor ought to be raised monthly, 
<§-c. 531,532 

23. Hospital lands are chargeable to 

the poor 527 

There can be no rate where no 
•person has a rateable interest, n. ib. 

24. 'iso mandamMi lies to the over¬ 

seers to make a rate to reimburse ‘ 
the former overseers 531 

25. No mandamus to compel prece¬ 

dent overseers to account with the 
present, quashed v 525 

26. Upon appeal from allowance of 
overseer’s accounts, sessions must 
execute their Judgment, in the same 
manner as two justices ought to do 

533 

See also Apprentices, Bastards, Or- 
ders of Justices, and Sessions. , 

Powers, &c. 

1. Power to demise lands, except the 
demesne lands of the manor; co- 
pyliolds are within the exception 

537 

2. Power to charge lands with a sum 

of money, imports the interest 
thereof also 538 

3. See the difference of a power ap- 

pendc'at to the estate, and colla¬ 
teral to it 239, 240 

4. Power to examine, hear, and pu- 

nisii, is a judicial power 200 

Court having power to fine and im¬ 
prison is a court of record ibid. 

5. Power of election in une body cor¬ 
porate, and appiobation in another 

436 

6. Justices power to discharge ap¬ 

prentices, extends only to such 
trailes as are mentionecl in the sta¬ 
tute 471 

7. Whatever is .,to take effect out of 

an aulhority, or by way of appoint¬ 
ment, is good without deed 467 

See also Authority. 

Prerogative, vide King and Presen¬ 
tation. 
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l*reseription. 

1. How a prescription may be laid 
in tenentea occupatores Pn^e S16 

2. Where the charge is on the defend¬ 
ant of common right, the plaintiff 
need npt prescribe in his declara- 

^tion 22 

5. But where a charge against com- 
nton right is laid on the owner of 
the soil, the plaintiff must make a 
title, and a prescjpption is sufficient 

> 335, vidp 538 

4. Where and how one that has a 
prescriptive right may sue in the 
spiritual court 551 

* See also Tithes. 

• Presentation, &c. 

1. Presentation,admission,institution, 

and induction, are requisite to com¬ 
plete a parson 137 

2. * After institution and induction, a 

presentation by the king is void 

162 

3. The ordinary may examine and 

refuse, but it must be in convenient 
ttm*e 539 

4. And where he refuses, quia insuf- 

ficiens m literatura, he must shew 
in what particular; else it is too ge¬ 
neral ibid. 540 

5. Also he must give notice of his re¬ 

fusal, if it be ilUteratus ; ali- 
ter if quia criminosus ibid. 

G. The ordinary may refuse as unfit 
for this, though he had allowed him 
fit for a former cure ibid. 

7. A presentation may destroy an im- 
propriatiorl^ but not a donative 

541 

8. Before the reformation the pope 
presented on pronmtion of the in¬ 
cumbent, and now the king 504 

9. Where a new advowson is treated 
by statute, it is subject to the same 
rules of law and prerogative of the 
crown as an old one * ibid. 

10. In case of a prerogative turn to 

pres^*t. the writ of quare impe.dit 
IS general 559 

11. fn & quare impedit nonsuit after 
appearance is peremptory ibid. 


12. It is sufficient to lay a seisin tevn^ 
pore jj^acis tempore domini regis 

Page 561 

13. In a quare impedit, plaintiff de- 
claiei^ upon an agreement by in- 
deiiiure to present by turns 43 

14. Such compositions or agreements 
may be made by record, by deed, 
or bv parol, and how each may be 

ibid, 44 

See also Privies, &c. 

Principal Interest, &c. vide Money. 

Principal and .Accessary. 

1. In the highest and lowest offences 

there are no accessaries, for all are 
principals 418 

2, Ergo in treason, the writer or con¬ 

cealer is as guilty as the contriver 
or actor ibid. 

S. So in battery, if only holds the 
door while B. beats C., A, is as 
guilty as B. (vide, ^c., ibid. 

4. if several make a riot, and a man 

is killed, they are all principals in 
the murder 334 

5. Where a stat. makes an offence 

felony, accessaries (properly) tho* 
not named are within it 542 

6. Aliter where it makes a particular 

fact more penal ibid. 

See also Felony and Libels. 

Prisage, vide Subsidies. 

Privilege of Persons. 

1. Privilege pleaded in the negative 
is well, and venit <§* dicit, or dicit 
only, a good defence 543, 544 

2. A philazer of B. R. arrested per 
breve, was discharged on common 
bail, for he ought to 5e sued by bill 

* 544 

3. But an attorney of C. B. sued by 

bill in B. R. must plead his privi¬ 
lege, and cannot be discharged on 
motion , ibid. 

The privilege is to be sued in 
their awn court, but not by bill n. ib. 

4. White privilege of attorney is 
pleaded with a writ, his being an 
attorney cannot be denied 545 
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5. Jiliter if he pleads his privilege 

without a writ 545 

6. A plea of privilege as attorney ot 

C. B. need not shew the writ under 
seal, not a venue, nor where C B. 
sits * ibid. 

7. For a joint cause of action against 

an attorney and another man, both 
must be arrested 544 

8. A bill cannot be filed against a 

privileged person in the vacation, 
which begins as soon as the court 
rises * ibid. 

A bill may be filed against an at¬ 
torney in the vacation, n. ibid. 

9. On a voluntary coming in to con¬ 
fess an indictment, no privilege 
eundo ^ redeundo allowed ibid. 

Ml persons having relation to a 
suit which calls for their attend¬ 
ance are privileged, n. ibid. 

10. For pleas of privilege in abate¬ 

ment, vide Abatement, ^c. and 
note p. 545 

Privilege of Place. 

1. There are four cases of privilege 
of the Exchequer, viz. 1. Informer 
for the king. 2. Accountant to 
the king. 3. Debtor to the king, 
4. Officer or attendant on the court 

546 

2. Where plaintiff is privileged the 

suit is by quo minus, where the de¬ 
fendant, it is by bill ibid. 

3. (Supersederts to a suit in the Exche¬ 

quer, dummodo non tnngit nos vel, 
(^c. disallowed, because the matter 
was pleadable ibid. 

4. See the difference of allowing pri¬ 

vilege of the Exchequer in C. B. 
and B. R. ibid. 

5. Motion and argument in B. R. 

for an attaciiment 351 

Privies and Privities. 

1. If a lessee for years assign, 
there is no privity of estate between 
him ,and the assignee, but only of 
contract 317 

JV*ote } A composition (or contract) ^o 
present by turns may be thr^ ways, 
viz. 


First, By record, eifher between pri¬ 
vies in blood or strangers, arid there 
the patron is not j.'ut to a qtmn- iin- 
pedit, but may sue a sene facias 

Page 43 

Secondly, By deed, eiilier, between 
privies in blood oi straiijiers, vvhi(jh, 
if executed, the plaioriii'in a quare 
impedit need n(.t mention the com¬ 
position 44 

Thirdly, By parole between privieN in 
blood only ; for between strangers ' 
composition cannot be sans deed 

ibid. 

Prohibit ion and Considtatiqn. 

1. Prohibition to a suit for a legacy 

for refusing proof of paymen r Ijy 
one witness; aliter in probate of 
wills 547 

2. Prohibition to a probate of a will 

of lands and goods upon suggestion 
of non comjjDs denied 5?2 

J! probate is cundusive proof of 
a will of personalty, hit eqid'y will 
relieve against a probate obtained 
by fraud, n. ibid. 

3. Where matter of the suggestion 

does not appear on thelibel,affidavit 
is necessary 549 

4. And the suggestion in the case of 

tithes must be proved within six 
calendar months from the teste of 
the prohibition 554 

5. Prollibititn'i shall not go for a mo¬ 

dus or other foreign matter unless 
ple^aded below 551 

6. JL subtracts tithes in one diocese 

and removes into another, anti be¬ 
ing afterward found jn the first, is 
there cited, and consultation 
awariled ; for subtraction of tithes 
is local 549 

7. A prohibition may be granted after 

sentence, where the cause is not of 
spiritual conuzance ; aliter of citing 
one out of the diocese 548 

8. One ,paving a' prescriptive right to 
a seat in a church, may, if disturb¬ 
ed, sue in the Spiritual ^ourt to 
have his possession quieted 551 

9. And on suit there against the vicar 
of S. for not performing divine ser- 
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vice in the chapel of C. as bound 
by custom, a prohibition denied 

Pn";e 550 

10. Prohibition to a suit there, for 
solicitation of chastity, he having 
been co/ivicied on indictment of an 
^ssault with intent to ravish, <§" 0 , 

552 

11. Prohibition lies to the Spiritual 
()burt in any suit tor denying a 
copy of the libel; but not to the 

" ‘ Admiralty 553 

12. And see a prohibition to the Ad¬ 
miralty denied, unless the defend¬ 
ant would appear and give bail 548 

JVij/e contra ibid. 

13. Several prohibitions to the Spiritu¬ 

al Court, tor taking l)ellh,,for calling 
knave, against annulling marriage, 
and bastardi/,ing 547, 548 

14. So to the Court of Honour, on 

suit there for words 553 

15. See a prohibitiim granted to a 

.suit, in equity for discovery of mat¬ 
ters to make the defendant forfeit 
his freehold 550 

In what cases defendant is or is 
not protected from di'^rovery^ on nc- 
cot^nt of forfeitures, &c. n. ibid. 

16. And see a motion and argument 
for a prohibition to the court of Kx- 
rheqner on an attachment issued 
thence for proceeding in B B. 551 

See also Admiralty and Tithes. 

• m 

Proof, vide Evidence and Witnesses. 

Property. 

1. A man has the property of things 

fercp naturce, tliet are killed in his 
own ground 559 

2. So one that has libera piscaria has 

property in the fish Co. Lit. 122 

denied) 637^ 357 Q. 

3. What property a man has in vil¬ 
leins and negroes 666,667 

4. A difference ,in property af things 

having a natural existence and a ci¬ 
vil existence only 667 

5. Plea of taking by distress for rent 
does not confess property, ^c. vide 

640 


Q. 

* Quantum Meruit. 

» 

1. A quqntum meruit for meat, drink, 

laid uncertain as to time, yet 
well Page 557 

2. So the word quantum omitted in 

the count, yet well, for tantum sup¬ 
plies it 557 

3. A quantum meruit is to be taken 

according to the intent of the par¬ 
ties 0 558 

4. In quantum meruit motion for 

bringing money into court, some¬ 
times granted and sometimes de¬ 
nied 597 

5. ({uantmu meruit lies for serving as 

a commissioner on a commission to 
examine witnesses 330 

See also .dssumpsit in Actions on the 
Case. 

^uare Impedit. 

1. In quare impedit the plaintiflF de¬ 

clares on agreement by indenture 
between ioint-tenants to present by 
turns 43 

2. And see how a composition or 

agreement to present by turns may 
be made ibid. 44 

3. In case of a prerogative turn the 

writ is general, qum ad nostrum 
special donationem 556 

4. It is sufficient to lay a seisin tempore 

'* pads tempore domini regis 561 

5. In a quare impedit nonsuit after 
appearance is pereraptor}' 559 

See also Presentation, &c. 

^ue Estate. 

1. A termor for years tannot declare 

on a que estate * 363 

2. In making title, the commence¬ 

ment of particular estates must be 
shewn 562 

3. A diversity therein between counts 

and avowries * ibid. 

Quoi^Permittat, vide Nuisance. 

^uod cum and Quare, vide 636. 
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Becitals, vide Evidence, 12,43. 

* 

See also Pleag, ^c. 

Recognizances, Statutes, Elegits, &c. 

1 . Recognizances in R. R. though 
taken at a judge’s chaiTiber must 
be declared on as if taken in r,(>urt 

♦ y >V' I, 6;19 

2. But aliter in y. B, ter tl'oie it is 

to be declared on as mken at his 
chamber ih/>!. v/We (>()(), 6fi9 

3. Recognizance of bail in . binds 

from the caption, but in B. B from 
the entry only 600, G59 

4. No supersedeas to a certioi ari for 
removing an indictment, unless re¬ 
cognizance enteied into of 20/. 

600, 6.59 

5. The conuzee of a statute cannot 

assign his interest after extent and 
liberate, if the conuzor continues in 
possession 563 

6. On elegits, if the sheriff' deliver 

more than a moiety, the execution 
is void ibid. 

Separate lands may he extended, 
n. ' ibid. 

See also Judgments, ^c. 

r* 

Record. 

1. In escape the plaintiff did not al-* 

lege the commitment, prout patet 
per recordum, but well on a general 
demurrer 565 

2. On a certiorari the very record is 
returned (vide Certiorari) ibid. 

3. On nul tiel record pleaded of a re¬ 

cord of the pame court, day may be 
given for the pyrty to bring it in, or 
for the justices to inspect it, but the 
defendant cannot demur 566 

4. A printed statute not evidence upon 
nul tiel record pleaded ibid. 

Where the printed statute book 
is evidence, n. ibid. 

5. Act of the court upon red;rd may 

he altered the same term, but of the 
party not 566,567 


6. Roll of a precedent term ought to 
be filed before motion to make it a 
consilium Page j65 

See also Eailer of Record, Plea, and 
Restitution. . 


Recoveries Common. 

,1. See several precedents of reco¬ 
veries suflTered by infants, but tliat- 
disallowed 567 

Private acts of parliament are 
now used for this purpose,n. ibid. 

2. To .7. and u.v. foi life, remainder 

to the heirs male of Ji. on the wife be¬ 
gotten,..t.caiinot dock this remainder 
during his wife’s life , 568 

■ Vote i!iuLeriU:.g the freehold 
being vested in the tenant to the 
prtecipe ibid. 

3. In a recovery the tenant to the 
praecipe was made by a fine, whiph 
was after reversed, yet good ibid. 

A. And if the tenant gains the freehold 
at any time before judgment, it is 
good ibid. 

5. Also non-tenure is cured by ,a sub¬ 
sequent purchase 569 

It is sufficient if the tenant ac¬ 
quires the freehold before the end of 
theterm inwhich the recovery is suf¬ 
fered, n. ' ibid. 

6. To and the heirs of her body 

by oilfe of tile name of Searle, is an 
estate-tail 570 

7. A condition that runs with the 
land cannot be barred by recovery; 
aliler of a condition collateral ibid. 

8. Tenant in tail and be .in remainder 

may be vouched jointly 571 

9. If the tenant vouches a stranger, 
who vouches tenant in taiU and he 
enters into warranty, it is good 571 

10. And tenant in tail coming ih as 

vouchee, comes in privity of all 
estates he ever had ibid. 

See also Fines, Usts, and Trusts. 

Recusants, vide Church of England. 
Refusal, vide Tender, &c 
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Release and Defeazance. 

1. A defeazance must contain proper 
words of defeazance, Ac- Pa«re 575 

2. Covenant not to sue for a certain 
time, is not a release or defeazance 

573 

* A covenant not to sue at alt is a 
reiease, n. ibid. 

S. Bond from A. and B. to C. joint 
and several, a covenant from C. 

. not to sue A. is not a defeazance 

5/ o 

4. One deed not to be construed as a 

defeazance of another, without ne¬ 
cessity ih'ul. 

5. A release of all demands to the per¬ 

sonal estate of the intestate, re¬ 
leases not a bond before judgment 
and execution ibid. 

6 . Where one releases his right he 
cannot pursue his action or remedy 

422 

7. But if he has a right and several 
remedies, the discharge of one re¬ 
medy discharges not tne other ibid. 

8 . Where a proviso goes by way of 
defeazance of a covenant, it must 
be pleaded on the other side 574 

!). Buf otherwise, where it is by way 
of explanation or restriction of the 
covenant ibid. 

10. A growing rent is not released 
by H release of all demands 578 

11. One bound to release on payment 
of money, is bound k) release on 

» tender and refusal 75 

Remainder, videpa^e 591., 

1. Every remainder is to vest during 

tlie j)articular^estate, or eo instnnti 
it determines * 228 

2. And a right of entry must be pre¬ 

sently upon the happening of a con¬ 
tingent remainder 577 

AVjfe concerning the union of the 
remainder with the particular estate 

' ibid. 

3 . A right of entry will support a con¬ 
tingent remainder, But right (faction 
not 

4. SurrwMer of tenant for life, being 

non compos to remainder-man, is 
void, and cannot bar a contingent 
remainder ibid. 

’Salkeld, Vol. II. 


5. A. tenant for life, remainder to his 

wife for life, remainder to his-1st, 
2d, sons in tail, remainder to A.*$ 
riglft heirs; A. commits treason, 
and t]>eu has a son, and is then at¬ 
tainted ; the contingent remainder 
to him not discharged by vesting in 
the crown during his life, because 
the wife’s estate is sufficient to sup¬ 
port it Page 576 

6. A remainder may be of a rent de 

novo 577 

See also Devises, Grants, and Rever¬ 
sions. 

Remedies, vide Actions in General, 
Release, Rights, &c. 

Render, vide Rail. 

Rents, vide Datj, ike. Release 10. and 
pages 4G6, 577, 578. 

Repleader. 

1. Repleader not allowed before trial, 

not after a default 579 

2. When awarded, the parties are to 
begin de. novo at the first fault ih. 

3. Ifdenied where grantiihle, or grant¬ 

ed where it should be denied, it is 
error ibid. 

4. Where a defendant makes default 
at nisi priits, no judgment can be 
for him, nor repleuder awarded 

• 216 

5. Repleader cannot be where a tres¬ 
pass is confessed 173 

* Repleader only awarded where 
complete justice cun be done,n. ib. 

Replevins, Avowries, and Nomine 
Repligiando. 

1. A replevin may be by plaint in 

the country, as well as by original 
here • 701 

2. Bailin'of a hundred cannot grant 

replevins out of court 580 

3. Clerk of the county court granted 

a replevin without bond or surety 
tojprosccutc • 467 

4. The sheriflC in replevin cannot re¬ 

turn t4at the cattle, ^c. were not 
taken 581 

5. But after elongata returned and 
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mthernam awarded, the defendant 
may plead won cepit ^*ajsp 581 

6. Upon pleading mm cppit or claim¬ 
ing property, the defendant shall 
have his goods again » ibid. 

7. in a huniine repfeginndo he shall 
be bailed on a non cppit ibid. 

8. But on eltmgata returned therein, 

if he pleads non cepit, no wither¬ 
nam snail issue 582 

9. And in ho nine reptp^cndo, the de¬ 

fendant cannot be bailed befo?-e re¬ 
turn of the fritter wn". a 582 

10. Also the plaintitr is demandable 
on return of the withernam, and 
may be nonsuit for not appearing 

ilud. 

11. And there may be a new c>ipins 
in irithcrriaw after the defendant 
ha«l been bailed on the first 582 

12. For a withernam is only mesne 
process, and not an execution 

ibid. 

13. Want of addition not pleadable 
to a homine replegiandu or replevin 


5 


14. In replevin property in a stranger 

is pleadable in bar or abatement, 
(vine Sbatemevt) 3, 5 

15. H ow prisel in outer lieu must 

conclude, and niust make sugo»'s- 
tion for a return 3, 91 

16. And all pleas in abatement in re¬ 
plevin (except property) must sug¬ 
gest matter for ii relarn 93, 94 

17. Second deliverance is a 

deatt to the retoi nn haherid.', but tuft 
to the writ of enquiry 95 

18. In a plea in bar of tender of rent 
in replevin, t?. U the money is to 
be brought into court, vide 583, 

597 

19. But see the reason why it shall 

58 

20. And thereinrde injuria .s?ia uhnque 

hoc quodfvit in arttro, amounts to 
the general issue .583 

21. J^Tote s The command or authori¬ 
ty in replevin is not traversable 

409 

22. Avowry for rent where part is not 

yet due is error, but inaj'^ie curttd 
^fore judgment by abating the 
avowry as to thaf^ 580 


JReqmsl. 

1. If requests B. to take goods, 

and B. does it, ^c. .d, is a tres¬ 
passer Page 409 

2. Condition to do an act at the end 
of seven years on request, request 
must be made on the last day bB5 

3. Where a request of departure, syc. 
is necessary to make one a trespasser 

t 641 

See also »A*oticc. *' ’ 

Rescue. 

1. Attachment for a rescue %s never 

granted upon affidavits 586 

2. Bu» a.'’escue may be discharged on 

ailiilavits , ibid. 

S. The fine fora rescue is four nobles 
on each ofifender ibid. 

This rule e.rfiloded, n. ibid. 

4. A return, that the bailiffs had him 
in custody of the sherifti and Uiat 
.9. rescued him out of the custody 
of the bailiffs, is ill, for repugnancy 

ibia. 

See also ..Arrest of Body.. 

Restitution 

1. Wiif of restitution lies not against 

any that ate not parties to the re- 
coiii 589 

2. VVlvre money recovered in a judg¬ 
ment appears by recoid to be paid, 
restitution shall be sans scire jheias 

588 

3. But otherwise where it appears to 

be only levied « ibid. 

4. So where judgment is set aside af¬ 
ter execution f5r irregularity, there 
needs no scire facias for re,stitution 

ibid. 

5. Restitution denied upon quaything 
an inquisition of forcible entry, a 
lease for years stan<ling out )hid, 

6. Traverse to an inquisition of forci¬ 

ble entry is a supersedeas to the 
restitution 588 

Return of Writs. 

1. attach, feci is good in a return. 
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and surplusage in a return rejected 

589 

2. Process whereon to ground a tea- 

tum is retut ued bj the attorne)' of 
course ihuL 

3. A return of a certiorari by clerk 

«f the peace is ill 479 

4. flight days to be between the teste 

and return of a cn. sn. against the 
principal, in order to cliarge the 
bail • 599,602 

See also Certiorari, Mandamus, Sc.re 
Facias, and ;} rits. 

• Jleversion. 

1. seised of lands a parte maternn, 
limits several estates wifli remain¬ 
der to the use of his riglil heirs, tlie 
heir a parte inaterna shall have it 

590 

2. For it is the ancient use, and there- 

no dilFerence between an express 
and implied use ihid. 

3. JCute; There may be a possibility 

of reverter where no remainder can 
be limited 231 

4- Of giants of offices in reversion, 
viiie Offices, 

/?/g fits and liemedies, vide Jlcliovs in 
e, 13, 19, 22, 27, 29. 
Itelease and page 415, 414, 460, 
57fi, 577, 686. 

lievocation, vide. 

• # 

Riots, Routs, and unlairfui Jlssemblies 

• 

1. Both an unlawful assembly, and 

an unlawful act tione, arc necessary 
to make a \iot, vide bis 594 

2. Ergo, If "thret^* or more assemble 

lawfylly, though they quarrel and 
fall upon one of their company, it 
is' no not 595 

3. Yet in this case, if they (j^ll upon 

a stranger, it is a riot, but in those 
only who concur , ibid, 

4. Indictment for a riot and assault, 

acquittal of the riot, is also of the 
assafllt 593 

5. To an inquisition of a right upon 
view, the sheriff must be party ib. 

6. But if the rioters disperse before 


rilBLE. 

the view, the justices may make 
the inouisition without him Fnge 
^ 593 

7. And such inquisition by two jus¬ 

tices cfipt. pro dmnino rege is well, 
and need nOt be pro domino rege ^ 
corpore com. ibid. 

8. Yet all inquisitions by grand jury 

are to be pro corpora com. as well as 
pro domino rege ibid* 

9. Justices nut inquiring within the 

month, are punishable; yet they 
mav inquire after • ibid. 

lU. if' seveial make a riot and a man 
is killed, they are all principals in 
the murdei, vide 334,335 

Ri vers, vide Highways. 

Rules of Court. 

1. Defeating a rule of court, though 
by a stranger, is a contempt, vide 

176,177,5;i6 

2. A rule of court is to be construed 

laigely fur his benefit for wiiom 
made 596 

3. Yet see the exposition of a rule to 
put off a trial super solutione custag. 

83 

4. See proceedings against the de¬ 

fendant on breach of the rule for 
confessing lease, entry, ^'c. 259 

5. And see bieach, dfr. of rules of 
reference to three foremen, bis 73 

• and 84 

6. Also tlie practice of striking juries 

on rules of court 405 

In what cases goods may he 
brought in in trover, n. ibid. 

And ill what cases rules shall be 
to bring money into court 583, 

597, and note 

8. Where executor or administrator 

sues, money is not to be brought 
into court, becausev they are not 
liable to costs « 596 

It may be paid in whereby execu¬ 
tors lose, but do not pay suhsequmt 
costs. 

9. Though the plaintiff (in other cases) 

is nonsuit, yet he shall have money 
brou^t in, on striking it out of the* 
decimation 597 

JS'ote on the effect of paying money 
into court ibid. 
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See also Trmlst Fiew and Visne. 

Rules of LaWf vide Mtui^ims. 

S. 

I 

I 

Scire Facias. 

1. In the case of the king, there needs 
not any scire facias after the year 

Page 602 

2. See the rule for suing out and re¬ 
turning scire facias in It. 11. and 
how it diiTerit from C. B. 599 

S. Fifteen days inclusive to be be¬ 
tween the teste of the first, and re¬ 
turn of the last ibid. 

4. And eight days between the teste 
and return, when against the prin¬ 
cipal, in order to charge the bail 

602 

5. If against the principal, the writ 

is in hac parte ; if against the bail, 
in ea parte 599 

6. A scire facias against bail in B. R. 

must be brought in Middlesex only; 
aliter in C. B. 564,600 

7. A scire facias against bail must iie 

in the sheriff’s hands a convenient 
time 599 

It must lie four days before the 
return, n. ibid. 

8. A scire facias on recognizance of 
bail assigning breach that the de¬ 
fendant did not pay nor render 
PrisoncB Mar. Maresch. nostros 602 

9. Whether a scire facias lay in per¬ 
sonal actions before West. 2. and' 
Lord Cokers opinion doubted 600 

10. Ill error to reverse a fine, why it 

is needful to a scire facias against 
the tertenants, as well as the conu- 
zees 598 

11. A return of scire feci against 
tertenants opght to be of all the 
tertenants in hafliva sua ibid. 

Where sci. fa. shall issue upon 
motion, and where without 598 

and note 

12. A scire facias lies on a judgment 

in ejectment, and may be general 
against all the tertenants, or par¬ 
ticular, and name them 600 

IS. Tertenants returned for several 
parts, cannot join in a plea which 
goes to one part only 601 


14. Where non-tenure may be plead¬ 
ed generally, and where specially 

Page 601 

15. Judgment on a scire facias against 

bail reversed for want of warrant 
of attorney 603 

16. See the case of a scire facias upen 
a recognizance of bail in error ,520 

See also Judgments, and Restitution, 
2..3, 4. 

Seisin, vide Disseisin. 

Servants, vide Masters, &c. 

Service and Suit. 

1, Service ihy doing suit to the court 
of the manor twice a year, held well 

604 

2. A manor-court to inquire into 

rents and services arrear, may be 
bis in anno ibid. 

5. And the suit to such court shall be 
intended by reservation, before the 
statute quia emptores, S(c. ibid, 

4. Also one that is resiant may be 

bound to do suit real ibid. 

5. For it shall be intended a suit- 

service reserved on creating the 
tenure ibid. 

Sessions General and ^uarteXf 

1. An appeal niay be adjourned from 
one quarter sessions to another Q. 

447, 605 

2. Sessions cannot be entered as sit¬ 

ting three days together, but must 
be an adjournment 494, 60.5 

S. An order of sessions ^quashed be¬ 
cause it concerned one of the jus¬ 
tices named in the style of the court 

■ 6or 

4. They cannot make an order..to 

prosecute an offender out of the 
county stock ibid. 

For what purposes they can order 
the county stock to be applid, n. ib. 

5. They may alter amf set aside their 
own orders the same sessiofir 494, 

606 

6. So their order for one to relieve 

his father till sessions order the 
contrary, is good 534 
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7. A special order of sessions ought 

not to conclude to the opinion of 
B. R. Page 486 

8. They may affirm or quash, but not 
supersede an original order 472 

9. They cannot suppress an alehouse 
“licensed, unless for disorder 470 

10. •They may make an original order 
tQ discharge apprentices 491 

11. Their power extends only to such 
trades as are naftied in the statute 

' (vide Apprentices) 471 

12. They arc proper judges whether 

fit to oblige one to take an appren¬ 
tice or not 491 

13. Orflers on 43 Eliz. c. 2. must be 
said ad quarterialem sessionem, ^c. 

• 474, 476 

14. Orders on two different statutes 

must be distinct 487 

15. Sessions on appeal cannot send to 

a third place nor party 475 

16 . And one sessions on appeal can- 
• not refer a matter to be determined 

by another sessions, bis 477 

17. If the first order be naught, no 

subsequent order on appeal can 
make it good 482 

18# And v^ere they quash an order, 
it must appear to be on appeal 479 

19. Appeal trom an order of bastardy 
must be to the general sessions 482 

20. And to the first sessions after no¬ 
tice to the father, of the first order 

. , 480 

21. Appeal from an order of corpo¬ 

ration justices, must be to the ses¬ 
sions of the county, not the corpo¬ 
ration 490 

22. Sessions capnot annex parishes, 
but may oider one parish to contri¬ 
bute to the«poor«f another 480,481 

23. On appeal from poors rate, the 
sessions may quash the whole rate 

. 483 

24. And they may make, or order the 

churchwardens, ^c. to make a new 
rate ibidm 

If the objection is to the general 
rule and proportion of the rate, or 
the cehission of particular persons, 
the sessions cannot amend, but must 
quash or confirm it i secus where 
the appellant is overcharged, n, ib. 


25. Sessions may appoint and remove 
high and petty constables, and are 
the best judges of the matter Page 

150, 502 

Vide Constables. 

26. Upon appeal from allowance of 
overseers accounts, the sessions must 
execute their judgment in the same 
manner as two justices ought to do 

533 

27. Sessions being but one day in law, 

may alter their judgpient and make a 
new order, but must certify only the 
latter 494 

28. And they need not set forth the 
reasons of their judgment, and how 
the court shall judge thereon 607, 

608 


See also Alehouses, Bastardy, Justices, 
Poor, and Statutes 5. 


Sheriff. 


1. A sheriff may take bail-bond on at¬ 
tachment of contempt, but the pro¬ 
secutor may refuse to accept it 

608 


Whether such a bond is goodg 
n. ibid. 

The sheriff is not liable to an ac¬ 
tion for refusing to liberate the de¬ 
fendant thereon, n. id. ib. 

2. A sheriff fined and committed for 
denvering to an infant a writ of ap¬ 
peal brought by his prochein amy 


177 

3. What fees are due to the sheriff on 
execution of writs, and his duty 
therein, vide Pees and Execution $ 
and for his duty in taking bail, see 
Bail 17, 18, 19, <§*c. 

4. A sheriff is the officer of B. R. in 

the same manner §8 constable to 
justices of the pc|ce, Q. 175 


See also Church of England. 


Solicitor, vide Attorney. 

Statutes in General, and theit Expo¬ 
sition. 

1. Where a statute gives or creates a 
right, the party of consequence 
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shall have an action at law to reco¬ 
ver it 

2, Where a statute creates an offence, 

no remedy can be pursued, but what 
the statute gives , ' 460 

3. Where a statute introduces a new 
law, bj giving an action where none 
was t^fore, ^c. the plaintiff need 
not conclude contra furmam stnt. 

505 


4. filter where it gives the same ac¬ 
tion with a difference of circum¬ 
stances, as double damages, &c. 

ibid. 

5. Where a statute gives penalty to 

be recovered before justices, and pre¬ 
scribes no method, it ought to be by 
bill 606 

6. And orders of sessions on two dif¬ 
ferent statutes must be distinct 487 

7. Where a statute gives a penalty to 

a stranger, and he sues, he is a com¬ 
mon informer ; aliter if to the party 
grieved 30 

8. Where a statute directs things of a 

public nature, may is to be taken 
as shall 609 

9. Where it makes an offence felony, 

accessaries (properly) are within it, 
though not named 542, 543 

10. Aliter where an offence at com¬ 

mon law is thereby only made more 
penal ibid. 

11. Though the title is no part «f the 

statute, yet if set out wrong it is 
fatal 609 

Observations concerning the mis- 
recital of statutes, n. ibid. 

12. That the statute 5 Etix. is a hard 

law 613 

13. Ergo, the exercising a trade by 
others is within that statute 610 

14. Yet following a trade seven years 

is sufficient, •mns binding, ^c. (vide 
Apprentices) « 613 

Vide n. ibid. 

15. Where a trade is averred to be so 
at the time of making the act, the 
court will intend it within the act. 


Ha 611 

Trades mentioned in thes^ct need 
not be averred to be used at the timi, 
atktra must, n. ibid. 

16. And that many trades are within 
the act, not mentioned therein ibid. 


17. One may let coach-horses and 

coach-man' without licence, on 5, 6 
W. & M. c. 22. Page 612 

18. Debt on the statute 10 JV. 3. c. 2. 
for making buttons of wood ibid. 

19. See the construction of the stamp- 
act, where a bond and warrant of 
attorney were on the same paner 

igid. 

See also Actions* Popular, Orders, 
Poor, &c. * 

Statutes of Hue and Cry. 

1. Where the servant is robbpd of 

his master’s goods, the master may 
sue the hundred 613 

2. So where robbed of his master’s 

money, the master may sue the hun¬ 
dred 614 

3. But one robbed and refusing to 
take the oath, cannot sue 613 

4. The declaration need not set forth 

the oath to be taken before a justice 
of the same hundred 614 

Statutes Particular, Q. 

Subsidies, Ta-xes, and Custotns.* 

1. By taxes, is meant in general, 

parliamentary 615 

2. See the different manner of taxing, 

and when introduced r6l6 

3. And of the clause in conveyances, 
to hav<f no deduction for taxes ibid. 

4. Where deduction for taxes shall be 

out of annuities, and where not 
(vide Covenant 7.) ibid. 

5. One may be assessed by the land- 

tax, either where he dwells, or car¬ 
ries on his employmetrt ibid. 

An officer employed in different 
parishes must be assessed where he 
lives, n. id. ibid. 

6. Prisage, on ancient duty fti specie 

on go^s imported, may be granted 
away by the crown 617 

7. But are chai[geabie with duties 

charged on the said goods, while in 
the grantee’s hands , ibid. 

Suit, vide Service. 

Sunday, vide Term-Times. 

Supersedeas, vide pa^e 472, 587, and 
Certiorari, <S'c. 
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Surrender. 

1. A surrender, where to be constru¬ 

ed as a conveyance at common 
law Page 621 

2. Surrender vests the estate in the 
surrenderee anns notice or his ex- 

* press acceptance 618 

3. surrender vests a fee in Ji. 
noc., tliou{>;li an estate for their lives 
expressed, S^c.v^de Tail 620 

. 4. A siirrencler is to be construed as 
a conveyance at common law 621 

5. Surreinler of a patent void for want 
of enrollment 191 

• T. 


“ Tail. 

1. BY what words an estate-tail may 

be created 621 

2. The word of in English, equal to 

* de or p.x in Latin 622 

r>. In a pft in tail it must appear 

of what body the issue are to come 

621 

4. 'fo IL and the heirs-males of the 
^afd H. lawfully begotten, and ft)r 
default, over, is a tail ibid. 

5. Fees are absolute, base, restrained, 

conditional ibid. 

6. Bargainee of tenant in tail has a 

descendible estate 619 

7. What conveyances*by t|!nant in 
tail are defeasible by the issue ibid. 

8. Covenant by tenant in tail to stand 
seised to the use of himself fOr life, 
remainder to .d. in tail, is void 

, ibid. 

9. Because (4»e remainder is to take 
effect aftei'his death {({.) ibid. 

10. Tenant in tail covenants to stand 

seised to the use of .d. and his heirs, 
or of id. for life, with remainders; 
it devests the estate-tail , 620 

11. Miter if the new use be to take 

effect after his dejth ibid. 

12. Surrender to M for life,* remain¬ 
der to Ji. and his wife for their lives, 
and tfieir heirs and assigns, and for 
default of such issue to JI. and his 
Itfirs, is a fee in JI. and his wife 

920 


See also Devises, Fines, Becoveries, 
^ Uses, &C. 

Tenants in common,videJoint4enants. 

# 

Tender and refusal, Amends, See. 

• 

1. If one is obliged to release on pay¬ 

ment of money, he is bound to re¬ 
lease on tender and refusal, as if 
actually paid 75 

2. When both parties meet at the 
time and place, he that pleads ten¬ 
der tnust also plea^ refusal 623 

3. And if the demndant be absent, the 

plaintiff must shew that, and that 
he was there at the time, and ten¬ 
dered ibid. 

4. And the pleader must shew when 

he came, and how long he staid, 
cSrc. 624 

5. he must stay till sun-set, unless 

special circumstances shewn shall 
vary it ibid. 

G. To a general assumpsit, tender, 
must be pleaded with a tout 
temps prist, which cannot be after 
imparlance 622 

J^ay be pleaded after an order 
for time, n. ibid. 

7. How tout temps prist is pleadable 
in indebitatus assumpsit, J^c. 623 

8. In pleading tender in debt, the 

defendant prays judgment de damp.- 
iiis i but in case, de ulterioribus 
dampnis ibid. 

9. Owner of a stray may seize it, ten¬ 

dering satisfaction, and in plead¬ 
ing it need not shew the sum ten¬ 
dered 686 

10. That the defendant does not aver 
the amends tendered was refused 

687 

11. Asmmpsit, satisfaction pleaded, 

and issue upon the acceptance, held 
good • 627 

See also Vayrmnt. 

Term-Time and Computation. 

1, A bill cannot be filed aeainst a 
privileged person in the vacatiop 

/ ®44 

2. Ann the vacation begins the lairt 

day of the term, as soon as the court 
rises ibid. 
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3. No matters of law to be heard the 

last day of term 624 

4. But a trial at bar may be the last 
paper-day, where the king is party 

, 625 

5. Sundays and Holidrfys are com¬ 
puted for acts done out of court 

624 

6. But Sundays are not included in 

the four days to move in arrest of 
judgment 625 

7. Ergo one may be taken on an 
escape-warrant on a Sunday 626 

8. And a citation may be served by 

fixing it on the church-door on a 
Sunday 625 

9. Tres Trin. on Sunday, writ of in¬ 

quiry then returnable, if executed 
J^Ionday, it is error 626 

10. The court takes judicial notice 

of the computation of time, the 
kalendar, <§*c. 626, 627 

11. An insurance of life for a 

year, died on the last day, the 
insurer is liable 625 

12. A condition to an act at the end 
of 7 years on request; request is to 
be made the last day 585, vide 624 

See also •dge, and Day, and Departure. 

Town vide Parish. 

Toll vide Fairs, &c. 

Traverse. 

m 

1. A traverse that puts matter of re¬ 
cord in issue to thecountryisill 521 

2. Where a traverse ought to conclude' 

to the country, and where with an 
averment 4 

3. A consideration executory is tra¬ 
versable, ergo a venue must be laid 

22 

4 . In replevin matter suggested for a 

return in a p^ea in abatement, is not 
traversable » 93 

5. Where traverse of the command is 
sufficient in trespass or replevin, 
but not in clausum fregit 107 

6. And see a difference in traverses 

on Avowries, and declarations in 
debt, ^c. 562 

7. That which is immaterial is nol 
admitted by not being traversed 

561 


8. Where a traverse goes to the mat¬ 
ter, all before is waived; aliter 
where to time only Page 642 

9. Traverse of an inquisition of for¬ 

cible entry is a supersedeas to the 
restitution , 587 

10. In assum/isit satisfaction pleadej]!, 
issue on the acceptance is good 627 

11. J\'*on anteah no traverse, wltere 

further matter must be disclosed 
before he can crnclude to the coun¬ 
try 62a. 

12. De injuria sua propria is a repli¬ 
cation to a justification by the com¬ 
mon law or general statute ibid. 

13. Msque hoc, that he ousted*him de 
premissis, goes to every part * 629 

14. On pleading a seisin generally, tra¬ 

verse may be taken that he is^sole 
seised ibid. 

15. But qucere the difference of tra¬ 
versing a sole seisin, as to tenants 
in common and parceners 630 

See also Pleadings, and Trespasses. 

Treason. 

L Attainder of treason reversed, for 
wantot allocutus before judgment 

630 

2. And judgment therein reversed, 
for want of contra ligeanticc suce de- 
bitum, in the indictment ibid. 

3. And another, for want of ipso vi- 

vente, or in conspectu suo, ns to 
burning the bowels 632 

4. Record off judgment therein re¬ 
fused to be amended by the minutes 
of the court of Old Daily ibid. 

5. Indictments of treason, <§^c. can¬ 
not be supplied by intendment 

, 631, ride 375 

6. Copy of indictment*^ therein not 
granted, after pltading 634 vide 

, 153 

7. Indictment of a subject contra li- 

geanticB sum debiium is wfell, with¬ 
out npturalis, «^c. 633 

8. Miter where an alien is indicted, 
if naturalis, <fcc. be therein ibid. 

9. Indictment Tor compassing the 

king’s death, the treason being first 
laid, the overt-act need nob be laid 
proditorie 633 

10. Miter where the treason consists 

in such act ibid> 
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11. Words of persuasion or of con¬ 
sultation only, an overt-act of trea¬ 
son in compassing the king^s death 

Page 631 

12. Indictment for levying war, or ad¬ 

hering to the king’s enemies in ge- 
{lerai, sans shewing particular in¬ 
stances, not good 634 

13. Coining with rebel subjects of the 
king’s ally, fighting under the com¬ 
mand of an enemy prince, is trea- 

>son, 635 

14. Although such fighting be di¬ 

rectly (and only) against such ally, 
for it is adhering to the king’s ene¬ 
mies • ibid. 

15. Cruising is an overt-act of adher¬ 
ing, and so is ligting and 

matching ibid. 

16. And there may be a levying war 

without actual fighting 635 

See also Mtainder. 

• Trespass. 

A ship may be seized for a for¬ 
feiture. under the navigation act,and 
it is no trespass, though not brought 
to judicial condemnation, n. 223 

1. In a declaration in trespass, contra 

pacem is substance 6S6 

2. And trespass laid in a former king’s 

time contra pacem only of the pre¬ 
sent, is ill on demurrer, but cured 
by verdict 640 

3. Also declaration in ^espaes with¬ 

out vi ^ armis, held ill on general 
demurrer ’ 636 

4. But quare vi ^ armis is ilf, for 

quare is not positive, but only in¬ 
terrogatory » ibid. 

5. Trespass, q\iare duos equos apud 
D. ^c. ^ triticum de bonis proper. 
ipsius»\. cep/f.held ill, because the 
property of the horses not shewn, 
arid the condition&H,daitiages entire 

' • 640 

6. And plea of taking a distress for 
rent does not confess proper^ ibid. 

7. Trespass for eAtering his house and 
taking jseparaf. claves, ^c. good 
sans dewing the number 645 

8. Trespass for entering the plain- 
tiflPti house, and assaulting, <$'c. his 
^servants; the assault, ^c. may be 

Salkeld, Vol. n. I 


by way of aggravation of dami^s 
, Page 642 

9. Where matter may be laid as ag¬ 

gravation, for which alone trespass 
lies not, vide 119 

10. Disturbing one in the use of hi# 

franchise is a trespass 594 

11. Trespass lies for fishing in libera 
pisc.aria, and taking his fish 637 

Qu. TVhether ownership of the 
soil is essential to a several fishery. 
Kjctracts from 1 Inst, and Harg. 
nofes,relntive theretoT.i severalfish- 
ery does not require the earclusion of 
all other right if there is none co- 
eMensive, n. ibid. 

12. So one that has free warren, may 
have trespass against any but the 
owner of the soil, for hunting there 

ibid. 

13. See trespass brought against the 

sheriff’s officer, for hanging a man 
in privito suo solo 648 

14. Son assault demesne a good plea 

in mayhem where the first assault 
was violent 642 

15. Where in entering w^.’s close, 

there is only force in law, A. can¬ 
not lay hands on the trespasser be¬ 
fore a request to depart; aliter 
where actual force 641 

16. Taking cattle from H. is a tak¬ 
ing from his person ibid, 

17. WJiere the trespass is transitory, 

the plaintiff cannot pretend a right 
to the place &3 

)8. Prgo in such case, the defendant 
may justify by possession only ibid. 

19. Jyote; A justification must confess 
the trespass (videJwsfi/icafion) 637, 

638 

20. Trespass for entering his close and 

hunting laid with a continuMndo, 
and held well , 638,639 

21. Acts that being qpce done cannot 

be repeated, cannot be laid with a 
continuando 639 

22. As trespass in cutting down such 

a number of trees cannot be con¬ 
tinued • ibid. 

23. But % general continuando shall 

be applied to what may be conti¬ 
nued after verdict ibid. 

24. In trespass where a traverse goes 
to the matter, all before is inwee- 

69 
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ment, and waived j aliter if to time 
only ^*age 642 

2a. Trespass by lessee of a copy- 
holder for life for cutting down, ^c. 
by the lord, held maintaviable in 
If. R. and affirmed ih Cam. Scacc. 
but reversed in the house of lords 

638 

26. Trespass qiiare cnptivmn suum 
cepit, for taking a negro 666 

Sec q\so Justijication, and JV^ovel .As¬ 
signment. 

Trial. 

1. When a trial at bar is to be moved 

for 649 

2. A cause cannot be tried at bar 
where the action is laid in London, 
by reason of tlieir charter 644 

S. A trial at bar not denied to the of¬ 
ficers of the court, or barristers (>51 

j4. And in any cause of value or diffi¬ 
culty, a trial at bar may be had of 
common right 648 

5. Also, where the king is party, a 

trial at bar may be the last paper- 
day in terra 625 

6. A new trial after trial at bar re¬ 

fused in ejectment, because not con¬ 
clusive 648, vide 650 

Granted to the defendant, but not 
usually to the jdainiiff, n. ibid. 

7. A new trial is rarely granted in 

hard actions 644,648 

Principles on ivhich new trials 
are granted or refused—They are 
not granted if the verdict is agree 
able to the justice of the case; or to 
aid a hard action or unanswerable 
defence; or for a formal objection; 
or if there was proper evidence for 
the jury. They will he granted in 
general if the verdict is contrary 
to law, or 0 matter is left improp¬ 
erly to the jury; but not if there is 
a bill of exceptions depending, or 
in a writ of right. The judge^s 
certificate is conclusive. Costs on 
granting new trials, n. ibid. 

8. Asv^in case for negligent keeping 

fire, actions for words, ^r. 644, 

' 648,653 

9. ’ No new trial against the equity of 

the cause 644, 6^. Nor for ab¬ 
sence of counsel 645 


10. Nor f(»r defect of preparation 

Page 653 

Or any omission of the party 273,647 
Surprize is not necessarily, but 
may be a ground for a new trial, 
JSTo new trial on account.of a coun¬ 
sel having declined to call evidence, 
or having omitted to prove the il¬ 
legality of a policy, or on affidavit 
of perjury being committed; sfecus 
in a cause particularly circum¬ 
stanced. • 

JVew trial granted on a subse¬ 
quent discovery of evidence, or for 
tricks of the adverse party, n. ib. 

11. Nor for a mistake in point of law; 

or want of notice after defence 
made f 646 

12. Indictment for a libel, defendant 

acquitted, no new trial ibid. 

JVo new trial after verdict for 
defendants onindictment, or feign¬ 
ed issue connected with an indict¬ 
ment for a verdict against evidence 
in a penal action, or action for 
malicious prosecution; secus jfor 
improper rejection of evidence in a 
penal action, n. ibid. 

15. Yet a new trial maybe where the 

judge of nisi prius misdirects the 
jury 6‘19 

14. No new trial or writ of inquiry 
granted for too small damages, un¬ 
less there is some trick, ^c. ‘ 647 
JV*ew inquiry where the sheriff 
or jury mistake the law, n. ibid. 

J 5, A new trial for excessive damages, 
aqd the same damages being given, 
a third trial denied 649 

JWw; trial is not in general 
granted for excessive damages in 
actions for tort§, bu\ may be if the 
court see that the damages are mani¬ 
festly unjust. Qu. if actions for a- 
dulfery are excepted, n. u . ibid. 

16. A new trial, because the foreman 

had'declared the plaintiff should 
never have a verdict 645 

Or if th^ jury cast lots; but 
their own affidavit will not be re¬ 
ceived, n. ', ibid. 

17. Jury after gone from the bar sent 
for an act ofeommon council^iven 
in evidence, yet new trial denied ib. 
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18. In trespass for cutting trees, ver¬ 
dict for defendant against evidence, 
yet because the plaintiff had bene¬ 
fit by the cutting, new trial denied 

VagB 647 

19. And ^ote ; No new trial can be 
■in an inferior court 201, 6.50 

inferior court may grant a 
n^w trial for surprize or irregula¬ 
rity, or set aside a regular interlo¬ 
cutory judgmenV^io let in a trial 

* upon the merits, n. 650 

£0. Nor any motion for a new trial 

after motion in arrest of judgment 

647 

/{Inay he granted for misbehavi¬ 
our of the jury, or if the court think 
the defendant has been improperly 
convicted on an indictment, n. ibid. 

21. If a cause has been at issue four 
terms, there must be a full term’s 
notice of trial 650 

'The notice must be given before 
Hhe essoin day. The rule does not 
apply where the proceedings are 
stayed by injunction, or at the de¬ 
fendant's request, n. ibid. 

£2. And see a verdict set aside for 
want of such notice, and that rule 
explained 645, 650 

23. Suing out a venire facias tested 
the last day of term, not a procecd- 
injjiwithin terra as to notice of trial 

650 

24. Two days notice to be given 
after ne recipiaturs at sittings, <§*c. 

. 653 

25. A trial is not to be put off', for 
that a suit is pending in the spiri¬ 
tual court for the same matter 646, 

» * * .^ 1 ^ 

26. If the principal cause be within 

the jurisdiction, and an issue arises 
whicli depends on foreign laws, it 
may b» tried in the next county, 
and the foreign laws given in evi¬ 
dence ’ 651 

27. And how a foreign matter is to 

be laid in the pext adjacent* county 
in B. R, ibid. 

28. In what cases the defendant may 

carry down a cause to be tried by 
proviso 652 

29. Trial by proviso cannot be in 

• the case of the crown, nor at nisi 


prius, unless by warrant from the 
attorney-general Page 652 

30. When any indictment is removed 

intd B. R, the defendant cannot 
carry it do\yn to trial without leave 
of the Court 653 

31. And on such removal by the pro¬ 

secutor, if the defendant comes in 
by process, he shall give security 
to try it 652 

32. A temporal incident in a cause 
in the spiritual court must be tried 
by the rule of the common law 547 

33. A judgment was set aside, though 

strictly regular, in order to try the 
merits of the cause 518 

34. Bills of eJi'cepHons must be ten¬ 

dered at the trial, and see the na¬ 
ture thereof 288,289 

See also Evidence and Verdict. 


Trover and Conversion. 

1. Trover lies against a carrier for 
negligence, as for losing a box, ^c. 

655 

2. But not for an actual wrong, as if 

he breaks it to take out the goorls, 
or sell it ibid. 

3. Ergo Denial is no evidence of a 

conversion, if the thing appears to 
be lust by negligence ibid. 

Vide note ibid. 

4. Contra, If that does not appear, 

• or if he had it in his custody when 

he denied to deliver it ibid. 

5. Trover lies not for a negro, vide 

Villeins 666 

6. Trover de scripto suo obligatorio, 

good 654 

7. Trover for 20 ounces of cloves and 

mace, held well, thougli not shewn 
how much of each«or that they were 
mixed ibid, 

8. A goldsmith has lottery tickets of 

S. and B. and delivers Ji.'s tickets 
to B. as his own, Ji. may Iiave tro¬ 
ver against B. » 283 

The 0 iawnee of a jeweller, &c. 
with whom goods were deposited, 
but no heir $ secus of the pawnee of 
goods obtained by fraud, n. ibid. 

9. In trover for a horse, bridle and 
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saddle, motion to bring the bridle 
and saddle into court,, denied 

Page 597 

10. Trover lies for plate generally, 

so for 260 peciis or^enfi , 219 

11. JKute; A special p^ea in trover 
ought to confess a conversion 654 

What special pleas in trover have 
been held good, n. ibid. 

12. See a demurrer to a declaration in 
trover, inter alia, de duobus fulcris 

218 

13. One jointeilant or tenant in com¬ 

mon, or coparcener, cannot bring 
trover against his companion, but 
may against a stranger 290 

See also Evidence 16, 32. 

Trusts, vide Uses. 

Tithes. 

1. Tithes of agistment of barren cat¬ 
tle are due of common right 655 

2. A county or hundred cannot pre¬ 
scribe in non decimando, for things 

titheable of common right ibid. 

3. Miter of things not titheable of com¬ 
mon right ibid. 

4. Payment of tithes of one species, 

not a good modus for ail 657 

5. Modus of 10 fleeces of wool and 2 

lambs, for all tithes, {court divided) 
if good or not , 656 

6. A modus should be as certain as 

the duty destroyed by it 657 

7. A modus to pay 2 s. in the pound* 
of the improved rent, is ill ibid. 

8. A modus to pay part of the very 
thing that is tithes, is not goodf, 
unless payable in another manner 

656 

9- Ergo, if to pay a whole meal’s 
milk such n day, night and morn¬ 
ing till, <|*c. ip lieu of tithe-milk, 
is ill ibid. 

10. A suggestion in the case of tithes 

must be proved within six kalendar 
months of the teste of the prohibi¬ 
tion 554 

11. See the case of 
tithes, ^^mmdiu 
placuertt, «§‘c. 

See also Prohibition. 


a compmition for 
amhabw^partibih 
144 


V. 

Vacation, vide Term-Time, &c. 
Vagabonds and Vagrant^ vide Poor. 

Variance. , 

1. VARIANCE between the writ and 

count not pleaftlame sans prayi^ 
o-yer of the writ Page 65C 

Uyer will not now be granted, 
n. ibid. 

2. Variance between the scire facias 
and judgment, not amendable, 
though the writ not faulty in se 

t 52 

3. Deed dated in the year of our 

Lord, set forth with the year of the 
king also, no variance 658 

4. So a bond to Ji. in 40J. solvend. 

to his attorney, declared on as pay¬ 
able to .d., no variance 6C9 

What variance between the alle¬ 
gations and proofs are not mate¬ 
rial, n. ibid. 

5. So in debt on bond to perform 

award, omission in the replication 
of a void part of the award, is no 
variance 72 

€. Jiliter if the omission be of any 
part not void „t6ia. 

7. In debt where the quantity of the 

duty depends on the deed, variance 
is fatal, and cannot be helped by 
remittitur, 658 

8. Miter where the matter is extrin¬ 

sic, and does not depend on the 
deed ibid. 

9. Recognizance in ^ Cr B. taken at 

judge’s chamber} pleaded as taken 
in court, is a variance, ([vide Recog- 
nixance) 659 

10. If error abates by motion, the 
court must be moved for execution ; 
contra if for variance 264, 265 

11. Writ of error was of a record per 
billaru, the record ,returned was per 
breve de privilegio, and quashed 

660 

12. Information for a libel, variance 

in the word nor for not, heldL^atal 
upon evidence ^bid. 
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13. In declaring for words spoken, 

variance in omission or addition not 
material if the words proved are 
actionable Page 661 

14. But otherwise in a tenor of words 

writteij, ibid. 

1 ^. And in pleading a libel may be 
set forth (in hcec Jingelicana verba) 
ih English, or the sense and sub¬ 
stance of it, (<^.) ibid. 

16. See a variance^ between a writ of 

» error and a record, and refused to 

be amended, though the cursitor’s 
note was right 49 

Writs of error amendable, n. ib. 

17. See also variance between the 

writ and return in the name of a 
corporation ^ 434 

18. ,And see a variance in the name of 
a parish. Waking and Woking 472 

See also Abatement, Amendment, Er¬ 
ror, and Misnomer. 

* Venue, vide Visne. 

Verdicts. 

1. Declaration, fur keeping a bull 

•which used to run at men, not say¬ 
ing sciens or scienter, held naught 
after verdict 662 

2. For keeping a boar ad mordend. 

c^imalia consuet scienter, ^c. held 
well after verdict ibid. 

3. And uncertainty ig the count or 
declaration, is cured by vSrdict 663 

4. Where a verdict will aid a title de-» 

fectively set forth, but not aalefect- 
ive title 364 and 664 

5. In debt on single bill, and nil debet 

pleaded, j#iry find nil ‘debet to part, 
and debeU tned residue, held well 
after verdict S64,664 

6. A verdict may be taken upon any 

.part of the declaration to which the 
evidence is applicable ^ 133 

7. Judgment arrested because more 
damages given than ought 663 

8. Damages given m tresnass laid at 
a time not conm, it shall be intend¬ 
ed afiother time was proved 662 

9. No finding of a jury can discharge 
^ man against a confession by nient 
dedire 


10. See a special verdict found on a 
single point Page 249 

See also Evidence, Juror, Trial. 

p 

• View. 

1. A view is grantable, but that is only 
where the title is in question 605 

2. Before the view is granted, the ve¬ 

nire must be returned, and then the 
rule is, that so many of the panel 
shall view it, ^c. 665 

3. See the method »f proceeding in 

case of a view wid. 

Vill, vide Parish. 

Villeins and Villenage. 

1. Indeb. assump. for a negro sold, 
O. whether inheritance or not 666 

2. Trover lic.s not for a negro, for men 
cannot be the subjects of property 

666,667 

3. But in trespass quare captivum 
suum cepit, the plaintiff may give 
in evidence that he was his negro 

667 

4. And see there the difference of 

properties in things of a natural and 
civil existence ibid. 

5. And how servus prmdialis differs 

from servus personalis ibid. 

m 

Visne. 

1. At common law ail actions M'ere 
laid in the proper county, that the 
jury might be de vieineto 668 

2. And the practice of changing ve¬ 
nues in transitoiT actions began in 
King James the First’s time 670 

3. The clerk of assize may lay his 
action in Middlese.v, and the venue 
shall not be ch^ged 670,671 

4. And if the defendant be a barris¬ 

ter, attorney, <^c. he may change 
the venue to Middlesex 668 

It is now settled that the privilege 
only extends to kep the 'wenue in 
Mid^esex, being plaintiff: That 
privilege continues though both par¬ 
ties are attornies in the county 
where the cause of action arosp,n. ib> 
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5. Motion to change it ought to be 
within eight days after delivery of 
the declaration (Q.) 

6. And heretofore was never granted 
after rules for pleading w^re out 

• ibid. 

7. And on such motion, affidavit must 

be of the time of the delivery of the 
declaration 667,670 

8. The venue refused to be changed 
in an action of scand. mag. 668 

9. So in case for false return, it cannot 

be changed without consent of the 
plaintiff 669 

Venue changed,or trial elsewhere, 
when the cause cannot he impartial¬ 
ly tried in the proper county, n. ib. 

10. And where evidence necessary 
to support the action arises in two 
counties, he may lay it in either 

ibid. 

11. Venue not changed in action 
against a lighterman fur goods lost 

670 


What affidavit is necessary to 
change the venue: where changed 
or not in actions for libels, or bonds. 
Qu. Whether it may be changed into 
Wales. It may be changed into a 
county palatine, n. ibid. 

12. Yet in false imprisonment against 

the sheriff s of London, first changed 
to London, and then back to Mid¬ 
dlesex jbid. 

The danger of a partial trial 
sufficient cause against changing 
the venue, n. ibid. 

13. And see the rule, where after ve¬ 

nue changed, the plaintiff would 
bring it back again 669 

plaintiff must undertake to 
give material evidence where the 
action is laid;—what is a compli¬ 
ance with the^undertaking, n. ib. 

14. A consideration executory is tra¬ 
versable, ergo a venue must be laid 

22 


15. Plea of privilege of C. B. need not 

be with a venue, ^c. 545 

16. Thotvenue in indictments of con¬ 
spiracy, must be wl^re the 
conspiracy was, and not wl^re the 
result thereof was put in execution 

174 

Sec also Trovers, 3. 


Universities and Schools. 

1. Vice-Chancellor’s court cannot 

hold plea for the penalty of a sta¬ 
tute Page 671 

2. See the case at large of .teaching a 

school sans license, and a construe- 
tion of the act of toleration in that 
particular 672,673 

3. See touching the franchises of the 

university of Oxford 343 


Void and Voidable. 

1. Bond of an infant or non cempos, 

is void 427^ 675 

2. So the surrender of tenant for life 

(being non compos) to him in,re¬ 
mainder, is void 576 

3. Erroneous judgment of inferior 

court is void, but of superior court 
only voidable 674 

4. Where orders of justices are void 

or only voidable ibid. 

See also Errorffudgnients,waAOrders. 


Uses and Trusts. 

1. Husband and wife covenant to 

levy a fine of the wife’s land to the 
use of the heirs of the body of.the 
husband on the wife begotten, the 
limitation is >?oid 675 

2. Fine hnd recovery wherein the 

' conusce was tenant, and no uses of 

the £ne declared, intended to the 
use of the conusee in order to make 
a tenant of the freehpld 676 

3. Where uses may be av/»rred by pa¬ 
rol, and v/here no^ vide , ibid, 

4. Where a conveyance to, uses 
enures by way of transmutation of 
possession, the uses may b% either 
declared or revoked without deed 

' 677 

5. Where the uses of a recovery are 
declared by a deed subsequent, the 
pleading should be general, that the 
recovery was to such uses *. 676 

*6. If a lease and release be pleaded 
to d. and his heirs, and no coQfii- 
deratiou appears, nor said to whose 
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use, it shall be intended to the use 
of the releasee and his heirs V. 678 

7. Qucere, Whether a resulting use 

can be upon a conveyance by lease 
and release ibid. 

8. Leasejind release by .S. to trustees 

^ and their heirs, to tlie use of Ji. for 

99 years, remainder to the use of 
the trustees for 25 years, remainder 
ft) the heirs male of ^.’s body, this 
last remainder i^void 679 

• In what cases there is a resulting 
use, n. ibid. 

9. Devise to trustees and their heirs, 

on trust to permit to take the 
promts for his life, and then to 
stifhd seised to the use of the heirs 
of J.’s body, is a use in a and he 
has a tail ibid. 

* Devise to pay the profits is a 
trust, n. ibid. 

10. Whatever viras or would have been 

a trust at common law, is since the 
statute a use executed ibid. 

11. If trustees join to bar contingent 
remainders, it is a breach of trust 

680 

The courts of equity will direct 
trustees to join in a sale to pay off 
*a prior mortgage, or the. creditors 
of a voluntary settler, or to make a 
settlement to continue, the estate 
longer in the family ; hut it is not 
t^visablefor trustees to act on their 
own discretion, n. ibid. 

12. Cesiuy que use vdhy take advan¬ 

tage of a warranty annexed to the^ 
estate ' 685 

13. No difference between Express 

and implied uses 590 

gee also Devices, Recoveries, Rever~ 
slons, .and Tail. 

9 

* Usury and Extortion. 

1. Justices of peace have no jurisdic¬ 
tion upon the statute of usury 680 

2. Charge of extortion ought to be 

particular, and that the defendant 
took it extorsive, ibid. 

3. And by statate 1 W.S^M. ses. 1. c. 

21, ^ 4. the justices have only a 
spe^al authority to remove the clerk 
of the peace for extortion. Ergo 
M must appear to be extortion in 
their order 681 


9 A 

4. For in convictions, what appears 
upon evidence will not s^piy the 
defects of the charge, vide Page 485, 

381 

See alsg Convictions and Indictments. 

m 

w. 

Wager of Law. 

1. LIES not in debt on a by-law, nor 

in any action where a wrong is sup¬ 
posed 683 

2. In debt it lies only where the con¬ 
tract is secret, and not where found¬ 
ed on any thing notorious ibid. 

3. In account it lies where the receipt 

was by the defendant of the plain¬ 
tiff, but not where, by, or of a third 
person ibid. 

4. But in detinue it lies, whether the 

receipt was of the plaintiff or of a 
stranger ibid. 

5. In debt or arbitrement where the 
submission was by parol, the de¬ 
fendant may wage his law ibid. 

6. So in debt for an amercement in a 

court-baron but not on a judgment 
in a court baron ibid. 684 

7. That it lies not in debt for rent, 

and the reason thereof ibid. 

8. Nor in debt by a gaoler for meat 

and drink ibid. 

9. See the method of performing wage r 

o& law 682 

Wages, vide Master and Servant. 

Warranty. 

1. Cestuy que use may take advantage 
of a warranty annexed to the estate 

685 

2. Plaintiff in ejectment may make 
title by a collateral warranty ibid. 

3. Rights of entry are bound by colla¬ 
teral warranty * 686 

4. But though a warranty binds or 
bars, it does not extinguish a right 

686 

Waifs, Estrays, &c, 

1. Owifil^r of a stray may seize it, ten¬ 
dering satisfaction 686 

2. And in pleading need not shew the 

sum tendered ibid. 
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Weights and Measures. 

1. In indictments for making light 
bread, it is not enough to shew that 
it had not its due weight, sans dew¬ 
ing what is due weight Page 687 
See also Fairs, &c. 

Wills. 


1. The attestation of a will good 
within the statute of frauds, it the 
testator migl\t see the witnesses 
sign, though he did not 688 

If the testator could not see the 
witnesses sign, or was in a state of 
insensibility when they signed, the 
will is void. Whether they signed 
in his presence {the attestation not 
expressing that fact, and the wit¬ 
nesses being dead) is a question for 
the jury, n. ^ ihid. 

5. A will made by a feme in pursuance 

of a power reserved before marriage, 
is not properly a will nor provea- 
ble by the ordinary 313 

Such a wilt must he executed, 
proved, construed, &c. as a will at 
common law, n. ibid. 

3. Special verdict finding a will of 

lands, and that afterwards the tes¬ 
tator made aliud, testamentum, im¬ 
ports not any revocation of the for¬ 
mer , 

JVbte respecting revocatiorfy by 
subsequent deeds or wills, cancel¬ 
ling, or alteration of estate ibid. 

4. Yet a will of personal estate was 
presumed to be revoked by altera¬ 
tion of the testator’s circumstances 

ibid. 

This rule extends to real estates 
and posthumous children, but may be 
repdled by circumstances, n. ibid. 

fntere apA'songave tegacies and 
made his wife r^iduary l^atee, af¬ 
ter tehose death he married again, 
and had a child, with whom Iw pe¬ 
rished by shipwreck, the will is not 
revoked, n. ibid. 

j. So a real estate, purchased after 
the will made, is not. thereby de¬ 
vised 257 

6. Legatee may be a witness against 
a will, but not for it 691 vide 547 


7. Words sounding conditional are 
to be taken as limitation in a will 

Page 570 

8. See a prohibition denied as to pro¬ 
bate of a will of lands and goods, 
though non compos suggested, ^e. 

55 k vide 5^ 

See also dge. Devises, Distribution, 
Executors, and Legacies. 

Witnesses. ^ 

1. Where perjury, §* 0 . may be given 

in evidence to the credit of a wit¬ 
ness 5^4, 689 

2. It is the nature of the crime aitd the 

conviction, not the punishment, that 
makes a Witness infamous 690 

3. Yet queried whether the inf&my 

arises from the crime, or judgment 

of the pillory 689 

4. For the king may pardon a disabili¬ 

ty, where it is only the consequence 
of the judgment 514, 68l> 

5. But not where it is part of the 
judgment; yet a statute-pardon will 

ibid. 

6. A prisoner having escaped, may be 

a witness to prove the escape Vo¬ 
luntary on traverse of an inquisition 
against the gaoler 690 

7. Deposition of a witness examined 

before & judge, because going'be¬ 
yond sea, cannot be read if he be 
in England . 691 

8. Nor ^n commissioners of appeals 

proceed upon depositions taken be¬ 
fore* commissioners of excise, but 
must examine the witnesses again 
de novo, upless dead, 555 

9. A prohibition to a suit#for a legacy, 

for refusing proof af payipent by one 
witness atiter in probate of, wills, 
^c. 547 

10. JV’ote i A legatee may bd a wit¬ 
ness ggainst a will, but not for it 

691 

See gjso Evidence and Proof. 

r 

Withernam, vide Replevin, 

% 

Words suable in the Spiritual Court, 
&c. or not. 

1. Words suable in the Sjnritual, 
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Court, vix. T^hore-mastpr, whore, 
wittal, Jjrandj-nosed whore 1*. G!)2, 

093 

2. Words not suable there, viz. Im¬ 
pudent, brazen fac'd, Jielzebub or 

. Devi bar prince of darleness, because 

• no discredit 692 

3.,Not fui calling one Awrtfe, <§*c. 548 

4.’>Aiso suit lies not in that court for 

an offence not pu- 
691 

As saying of a parson, Tfe has no 
sense, is a dunce and n hb/rkhcnd, 
and deseri'es to have his ^oivn pul¬ 
led over his ears iliifl. 

G. Ndr where of spiritual conu/,aiice 
are coupled with others of a tem¬ 
poral crime • 532 

7. As, Thou art a u'hore and a thief, 
or keeppst a binrdii-house ; though 
whore alone is suable there ibid. 

vide 401 

8. Words importing any charge of in- 

• consistency, are suable tliere 693, 

696 

9. Court of Honour cannot hold plea 

of scandalous words 553 

JfVprds actionable at Law, or not. 

1. In offices of profit, words import¬ 
ing want of ability are actionalde 

(■>95 

2. But not in offices of hojiour, as call¬ 
ing a justice of the peace, ass or 
beetle headed justice ^ ibid. 

3. There goes your rare chancellor to 

suborn witnesses to ^wear against 
the parson, actionable per Htdt, sed 
Cur. divided G96 

4. Words subjecting a man to punisli- 

ment nia}«not be actionable, unless 
scandalctfiS • 696 

5‘ As^Thou art one that stole nuj Lord 

S.’s deer, are not; nor papist, but 
with Fespect to the times ibid. 

6. A charge of fornication, is not 

actionable, unless special damage 

695 

7. Nor, She is a whore, and had a 
bastard by her father's apprentice 

» 696 

8. Nor, She had a bastard; because 

it*does not appear to be chargeable 
to the parish 694 

Salkeld, You II. 


words 
nishable there 


charging 


9. Nor, Vou area cheat, spoke of a 

traiicsman, without laying a collo¬ 
quium of his trade Tage 694 

10. 'Nor of a butcher, 'I'hat the cotv 
died of ^alvttig, though laid per 
(fund he lost his customers 693 

11. liuf (osay, 1 oiisfole my hujc-tvood^ 
and I will prove it, is actionable 

695, 696 

12. So to say of a justice and deputy- 

lieutenant, Ihndt vote for him, for 
he is a Jacobite, and for bringing 
in the Pretendi r,%.c. 694, 695 

13. To say, In lilack-Hull l ard you, 

coild procure hruud money for gold, 
and clip it, because it imports an 
act done 697 

I Cords indictiddc, or not. 

1. W ords of slander spoken of a 

mayor uol indictable 697 

2. As, foil are a rngne and a rascal, 

&c.; aiit'-r if wiilten ibid, 

3. . 'O s|)oken of a justice of the peace, 

III is a fool, an ass, a coxcomb, &c. 
not indictable 698 

4. But aiv good cause to bind to the 

good behaviour ibid. 

See also Libels and Variance. 

Writs. 

« 

1. iTii ail continued writs, the alias 

munt be tested the day the former 
wiit was returnable 699 

2. A writ bearing teste out of term is 
void, but (he sheriffis justifiable 700 

3. A writ of execution returnable two 

terms from the teste is well, but 
mesne proce-s is void ibid. 

4. Defendant cannot take advantage 
of an ill original by the recital, but 
upon oyer or a certiorari 701 

5. A writ of uuidUmmus ought to be 
directed to the persons who are to 
do the act, vide mandamus 699, 701 

6. Sec an e.reat regmm to stay a 

man’s going to Scotland jynce the 
Unioa 702 

JS'me relative to this writ ibid. 

See also Certiorari, IJuheas Corpus, 
Hnmine Replegiandu. Returns of 
TVrits, and Scire Facias. 
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A. 

Abatement. 

Ip In a homine repleg. the defend¬ 
ant on oyer of the writ pleads 
want of addition in abatement 

Page 70S 

2. By tenancy in common in one of 
the'defendants in trespass 709 

5. By misnomer in the defendant’s 

Christian name 712 

4. By recovery in a former action for 
th^sanre nuisance 716 

5r For that the defendant at the time 
of the intestate’s death was com- 
morant in another diocese 750. 

6. That the lands arc parcel of a manor 

in ancient demesne - 780 

Action on the Case on Assumpsit. 

1. For masons woijc done and mate¬ 
rials found for the same 710 

2. In consideration that the plaintilT 

would fend the defendant’s son any 
sum not exceeding 51. or truest him 
with goods to that value, the de¬ 
fendant promised to pay 732 

Against li. for gioney lent It) A. at 
B.’s request 733 

For mon^ laid out ibid. 

3. In consideration that the plaintiff 
pr^ijiiscd to marry the defendant, 
she when sole promised to marry 

diim 737 


For money laid out for and lent a 
woman when sole I'o.ge 737 

4. by an administrator for goods sold 
and delivered by the intestate 747 

The like on a quantum meruit 748 

5. The like by an administrator dur¬ 

ing the executor’s absence for mo¬ 
ney lent, and for money had and 
received 754 

6. On an agreement to deliver sixteen 
bags of hops before such a day 783 

jpbr Misfeazance. 


1. Against a carrier on the custom of 

• the realm for losing goods delivered 

to him to carry 703 

2. For erecting a wall so near the 
plaintiff’s work-room that it dark¬ 
ened his window, whereby he lost 
tlie benefit of his work-room 715 

3. Against a lessee for years for ne¬ 
gligently keeping hismre 725 

4. The like on tlit ^rustom of the 

realm for negligently keeping fire 
in a close, wheicby the plaintiff’s 
furz.es were burnt 726 

5. For holding to bail, after a com¬ 
mon apnearance tendered, where 
by law JTO bail was required 728 

6. For stopping up a highway leading 
to the plaintifl*’s colliery 730 

7. For taking up a hogshead of bran¬ 
dy out of one cellar and laying it 
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in anotlier so negligently tliat it was 
stavetl Pogv; 735 

For J^unfeasnncp. 

J. Against the owner of a ferry for not 
keeping a fe'xy-boat * 719 

2. For not repairing a partition-wall 

770 

Fur a Cuntipiracif. 

1. By causing the plaintiff to be in¬ 
dicted as a common barre.tor 767 

« 

^dministratoy. 

See 5. Debt 1. De- 

miirrer, special 2. Moustrans de9 
Fa its 1, 2. Oijer 2. 

1, The pleading «»f commitment of ad¬ 
ministration by nil oflii lal 748 

2. The like by the arclibisuop of Can- 

terhnrj during tlie executor’s ab¬ 
sence 755 

Av.cievt Demesne. 

See Jibatement 6. 

* 

Jirhilremefit 

See Jiverment 6. Bar 2 3. Debt 4. 
^loiistrans des Fitifs 4. Oyer 3. 

Jlverment. 

1. That the work-lionse, .Sl'c. mention- 

ed in the rec.)i(l of l!ie judgment, 
and that mentioned in th<' present 
suit are the same; and tliatj. and //^ 
mentioned in the record of ti»e 
judgment, and the now plaintilf and 
defendant are tiie same persons, 
dj-c. 787 

2. That cestuy (pie vie is in full life 

725 

5. That the ii|aterial3 and w'ork were 
found and performed for the ship 
in the river^if Thames, and not 
within the jurisdiction of the admi¬ 
ralty 74G 

4. Of the life of the gratitor of the 
netad: avoidance of the church, and 
of the identity of the ch^jrch 762 

5. That the defendant used and of* 
rigltt ought to repair a wall 771 

6. Of the delivery of an award 796 


B. 

* 

Baron and Feme. 

Sec .Issumpsit 3. Debt 3, 

♦ * « 
Bar. ¥ 

1. To ati action against a ferry-man 
for not keeping a ferry-boat; That 
he hud built a bridge in lieu of the 
boat, and kept it in repair, 

Fage 721 

2. By arbitrcrnent 791 

3. 'I'o an arbitration bond, by no 

awaid made T*J^, 797 


Continuance. 

Per Cur. advisare vult. 

1. On a demurrer to a plea in abate¬ 
ment 709, 717, 7&0 

2. To a replication 709, 713, 722 

3. I'o a declaration 756 

4. On in nuUo est erratum pleaded 

764, 781 

• 

Certiorari. 

1. Awarded to the custos brevium to 

<ertiiyan oiiginal ,, 765 

2. Plodding of a certiorari to remove 

an indirirnoot 769 

,3. To the chief Justice of C. B. to 
certity a wiarrant of attorney 787 

D. 

• Dehti 

* 

1. By an administrator* on a bill pe¬ 
nal * 751 

2. For an amerciament in^a court- 

leet '773 

3. By wn executor and her husband 

(on a letter of attorney made to the 
testator) for af salary 785 

4. On an arbitrationtiond 793, 797 

Demurrer General.^ 

1. To a plea in abatement 709, 717, 

•’*780 
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2. To a replication Page ri3, 722 

3. To a declaration 756 

« 

DemurreVt special. 

1. To a replication, for that it cofa- 

*^cludes tl>*the country 709 

2. '^o a plea in abatement, that the de« 
fendant at the time of the intestate’s 

"^iJeath was resident in another dio¬ 
cese ; for that it^ does not appear 
^that the intestate was not coram<v 
rant in the diocese where admini¬ 
stration was granted 750 

Discent. 

% 

1. Pleaded of the moiety of an ad- 

vowson 759 

2. Of a court-leet to the son and heir 
of the grantee by letters patent 

774 

E. 

' Ejectment. 


2. Of a court-leet by letters patent 
under the duchy seal Page 773 

3. The like by lease and release 775 

H. 

Hbmine JR^leg. 

Declaration tJierein 705 

L 

Imparlaixe. 

1. Prayed by plaintiff to a plea in 

abatement 713 

2. By defendant to a declaration 
705, 716, 721, 725, 729, 731, 
734, 739, 749, 752, 769, 791, 

793 

Inquiry. 

A w'rit of inquiry awarded on a judg¬ 
ment by nil dicit, in B. B. 771 


1. On two several demises by original 
in B. It. 779 


. Error. 

See Judgment 1. Return 2. 

Errors assigned in B. R. 765, 777, 
• 786 

Estoppel. 

1. For that the defendant put in bail' 
by the name mentioned in the de¬ 
claration *713 


E^ecptor. , 

See Debt S.^^udgment 5. Monstrans 
* des Faits 2. 


1. '^hat C. made his will, and there¬ 
by constituted D. executor, who 
took upon him the executiofl there¬ 
of, and proved it 761 

'G. 


Grant. 


1. Pleaded of the next avoidance of 
a church 760 


Issue General. 

« 

1. In assumpsit by non assumpsit 705, 

734, 739 

2. In case by not guilty 725, 727, 

729, 731 

3. In d^bt to a bill penal by non est 

factum 752 

4. In^onspiracy by not guilty 769 

5. In ejectment by not guilty 782 

• Judgment. 

1. In B. R. affirmed in the Exche¬ 
quer-chamber 740, 741 

2. For the defendant on a demurrer 

to a plea in abatement 718 

3. The like to a replication 724 

4. For the plaintiff by nil dicit in case. 

B. R. 771 

5. By nil dicit in <l»t, C. B. 777, 

786 

6. For the plaintiffon a demurrer to a 

plea in abatement 781 

7. On a verdict in ejectment whereby 
the defendant as'to part is found 
guilty, and to the residue not guilty 

782 

8. In C. B, reversed in B. 786, 

788 
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M. 

Monstrans des Fails. '* 

1. Tlie plaintiff brin^s'lnto court the 
letter of administration Page 752, 

755 

2. The plaintiff* brings into court the 

letters testamentary 761, 786 

3. The plaintiff brings into court an 
indenture of agreement between 
joinlcnants ^to present by turns 

758 

4. The nluintiff brings into court an 

awaru 7 95 

An umpirage 799 

O. 

Oyer. 

1 . Praye3,of a writ of hominerepleg. 

705 

2. Of letters of administration 749 

3. Of the condition of an arbitration 

bond 794,798 

P. 

I Prt'scrijdion. 

1 . For a fe* i y and toll for a passage 

719 

2. For the inhabitants to pass toll- 

free 720 

Prohibition. • 

1. Suggestion for a prohibition to the 
admiralty on the statute of 13 and 
15 if. 2. and 2 //. 4. 742 

Possession and Seisin. 

1. Fleadingiof'po.sscssion of lessee by 

virtue of a for years deter¬ 
minable on lives 724 

2. Pleading of a seisin in tail by vir¬ 

tue of the statute of the 27 //. 8. 
of uses 759 

3. Seisin of a court-lcet in the kin^ 
in right of the crown pleaded 77'J 

4. The like in tlic grantee by vir tue 

of letters patent ibid. 

5. The like by virtue of a lease and 

release 77S 


Protestation. 

# 

t. That the passage was not by boat, 
that there was no such custom, and 
’ that the plaintiff was not an inha¬ 
bitant of any aucierrt* messuMge 

Page 721 

Q. 

(luari Impedif. 

I, an agreement by indenture be¬ 
tween jointenants to present by 
turns, the executor of the surviving 
grantee of the next aiFwdance. 
IHea by the bishep, that he present¬ 
ed by Icpse. Iteplic. That the in¬ 
testate presented ** 1 . by writing, 
and that the bishop refused. Ue- 
joined, That .7. S. took it away and 
desired time to prepare himself, but 
never returned, Jihsque hoc, that 
he refused. Sur issue on the tla- 
verse. l^erdict fur the plaintiff^ 
and a writ awarded to the archbish¬ 
op of Canterbury, 758, 

11 . 

Replication. 

1. That the plaintiff is sole seised, 

absque hoc,^ilmt the defendant ali- 
quid h'lbuit 709 

2. That the plaintiff’was not admitted 

to pass over the bridge 722 

Respond, Ouster. 

f 

See Judgmet'l ti. 

Return. 

1. Of an hoinine repleg. 70G 

2. Of a writ of error 758, 785 

3- Of a.postea with ti tales 727 

4. The like without a tales 759,755, 

‘, 7G4 

5. Of a certiorari avs.arded to the 

custo.s brevium ^ , • ^66 

6. The like to the Chief'Justice of 

a /i. . 787 
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